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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

CONSOLI DATI ON COAL COVPANY, Cont est of Order
CONTESTANT
V. Docket No. LAKE 82-69-R
O der No. 824092 3/11/82
SECRETARY OF LABCR,

M NE SAFETY AND HEALTH Cak Park No. 7 M ne
ADM NI STRATI ON ( MSHA) ,
RESPONDENT

DECI SI ON AND ORDER

On Cctober 28, 1982, this matter cane on for oral argunent
on the operator's notion for summary deci sion and the Secretary's
opposi tion thereto.

The nmotion was supported by a deposition of the charging
i nspector in which he testified he did not believe the conditions
cited in his 107(a)-104(a) Order-Citation constituted either (1)
an i nm nent danger or (2) a violation of 30 C.F. R 75.308 of the
mandat ory safety standards. (FOOTNOTE- 1)

The Secretary opposed the challenge to the validity of the
order on the ground that a 1.5% accunul ati on of methane
constitutes per se an inmmnent danger. Pittsburgh Coal Conpany,
2 I BVA 277 (1973); Eastern Associated Coal Corp., 3 IBMA 60, 62
(1974). These holdings were, in
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turn, predicated on the |egislative history of the standard
(Section 303(h)(2) of the Coal Act) which states:

This provision makes it clear that the operator has an
obligation to take positive steps when there is a

nmet hane buil dup. Production nust cease and all efforts
must turn to reducing the danger where nethane reaches
the 1-percent level. |If the air contains 1.5 percent
of methane, wi thdrawal of the miners by the operator or
i nspector, if he is present, is required and electric
power must be shut off. Legislative History, Coal M ne
Heal th and Safety Act, Comrittee on Education and
Labor, House of Representatives, 91st Cong., 2d Sess.
58-59 (1970).

| find that as a natter of fact and law a 1.5% concentrati on
of methane is an inmm nent danger

The operator also urged that because the inspector found
that all mners, except those required to abate the
condition, (FOOTNOTE- 2) had been voluntarily w thdrawn, albeit only sone
400 feet to the power center, issuance of a w thdrawal order was
unnecessary and i nproper. (FOOTNOTE- 3) As the Secretary points out, it
is well settled that the withdrawal of miners by the operator
(so-called voluntary withdrawal ) does not abate an i nm nent
danger nor does it preclude issuance of an imm nent danger
wi t hdrawal order. The purpose of such an order is to insure the
mners will not be required to return until the condition of
i mm nent danger has been corrected. |Itmann Coal Conpany v.
Secretary, 1 FMBHRC 1472, 1577 (1979); Eastern Associ ated Coa
Corp., 2 IBVA 128, 136 (1973), affd. sub. nom Eastern
Associ ated Coal Corp. v. Interior Board of Mne Qperations
Appeal s, 491 F.2d 277 (4th Cr. 1974); Eastern Associ ated Coa
Corp., 3 IBVA 60, 62 (1974). The same is true of the operator's
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claimthat it was making a good faith effort to abate the
condition. UMM v. Cinchfield Coal Company, 1 IBMA 33, 41
(1971); Valley Canp Coal Company, 1 |BMA 243, 248 (1972).

This brings us to the challenge to the 104(a) violation
charged. The authorities are clear that a 1.5% accumnul ati on of
nmet hane st andi ng al one does not constitute a violation of
75.308. (FOOTNOTE-4) Eastern Associated Coal Corp., 1 IBVMA 233, 237
(1972); Md-Continent Coal and Coke Conpany, 1 |IBMA 250, 253
(1972).

The inspector found m ning operations had ceased, the area
deenergi zed and an effort nmade to remedy the situation. Despite
these efforts the concentration was still at 1.7% when di scovered
by the inspector. It took another hour and a half to bring the
condition within the acceptable limt of 1% This indicates it
may have worsened before it was controlled. Counsel for the
Secretary expressed sone reservations about the |evel and
ef fecti veness of the effort to abate and the diligence with which
precauti ons were being pursued since the section had not been
dangered off. (FOOTNOTE-5) Based on representati ons made by the
i nspector, however, counsel for the Secretary was conpelled to
concede he had insufficient evidence to prove the operator had
failed to take the necessary action to abate as specified in
75.308. Conpare, M d-Continent Coal and Coke Conpany, supra.

For these reasons, | find the nmotion for summary decision as to
the fact of violation nust be granted.
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I conclude, therefore, there is no triable issue of fact; that
a matter of law the Secretary is entitled to a summary deci si on
on the validity of the imm nent danger w thdrawal order; and that
the operator is entitled to a sunmary deci sion on the violation
char ged

Accordingly, it is ORDERED that the validity of the order
chal | enged is AFFI RVED and the contest DISM SSED. It is FURTHER
ORDER that the violation charged be, and hereby is, VACATED and
t he contest GRANTED

Joseph B. Kennedy
Admi ni strative Law Judge

AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAA
~FOOTNOTE_ONE
1 The inspector testified he issued the order and citation
because he received the followng witten instructions fromhis
superior on March 10, 1982, the day before the order-citation
i ssued:
Dean:

In event of methane in excess of 1.5%or nore you nust
i ssue 107(a) imm nent danger, whether they find it or you.

You nust al so use the section nunber 75.308. State in
body of notice the circunstances: |In other words managenment was
aware of condition and took appropriate action by withdraw ng
m ners and pulling the power.

There will be no penalty assessed if operator does what
he i s supposed to do.

~FOOTNOTE_TWOD

2 The methane buil dup was the result of cutting into a
nmet hane feeder in the corner of the A Entry of the 2D Of 3 North
Section. This was known as a "hot" section. Wile the area was
apparently well rock dusted and the section deenergized, the
condition would have to be classed as highly expl osive inasnuch
as the buildup continued for some tinme after the w thdrawal order
i ssued. The record shows the order issued at 1140 but was not
abated until 1310, an hour and a half later. The record does not
show when the feeder was first discovered nor why, after it was
di scovered, the section was not dangered off. A concentration of
5%is, of course, extrenmely explosive. It is unfortunate that
the i nspector was so unconcerned that he failed to remain on the
section to nonitor the situation

~FOOTNOTE_THREE

3 For this proposition, the operator relied on a decision by
Judge Boltz. Secretary v. CF. &1. Steel Corporation, 3 FMSHRC
99 (1981). Judge Boltz later recognized his decision rested on
an erroneous reading of the precedents. CF. &I Stee
Corporation v. Secretary, 3 FMSHRC 2819 (1981).

as



~FOOTNOTE_FQOUR

4 1 believe a nore precise reading of the | aw woul d show
that while a 1% concentration is not a violation an operator's
failure to control and dissipate the concentration before it
reaches 1.5% warrants a finding of violation. A close reading of
all of the provisions relating to the control of nethane
di scl oses that whenever a concentration of .25%to .5%is
observed safe mning practice dictates i medi ate acti on be taken
to nonitor the situation closely and to adjust the ventilation
system so as to keep the concentration fromever reaching 1.5%

~FOOTNOTE_FI VE

5 Counsel for the Secretary and the trial judge were shocked
to learn that the inspector, who had el even years of experience,
did not believe any danger existed as he did not know that a
nmet hane accunmul ation of 1.5%is per se an inmm nent danger. Prior
to this case, the inspector and apparently other inspectors in
the Vincennes District, believed that as long as the nminers were
wi thdrawn fromthe face and the section deenergi zed there was no
danger and no violation. It is understood that as a result of
t hese di scl osures the Assistant Secretary for Mne Health and
Safety will take appropriate action to correct this deficiency in
t he i nspectors' training.



