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ASH GROVE CEMENT COMPANY, M NE: Louisville Plant Quarry
RESPONDENT and M1 I
DECI SI ON

Appear ances:

Robert S. Bass Esq.
Ofice of the Solicitor
United States Departnent of Labor
911 Wal nut Street, Room 2106
Kansas City, Mssouri 64106,

For the Conpl ai nant

M. John H Ross, Il

Vi ce President and Secretary and

M. Harry N Ahl Superintendent

Ash Grove Cenent Conpany

1000 Tenmai n Center

Kansas City, Mssouri 64105,
For the Respondent

Before: Judge Virgil E. Vail
STATEMENT OF THE CASE

The Secretary, on behalf of Owar J. Persinger (hereinafter
"Persinger"), filed a conplaint agai nst respondent Ash G ove
Cenment Conpany (hereinafter "Ash Gove"), alleging that on or
about July 9, 1979 and for a period of tinme thereafter, Ash Gove
di scri m nated agai nst Persinger in violation of section 105(c) (1)
of the Federal M ne Safety and Heal th Act
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of 1977, 30 U.S.C. 0J801(c) et seq., (hereinafter cited as "the

Act"). (FOOTNOTE 1) Pursuant to notice, a hearing on the nerits was held
i n Oraha, Nebraska follow ng which both parties were afforded the
opportunity to submt post hearing briefs. To the extent that

the contentions of the parties are not incorporated in this

decision, they are rejected.

STI PULATI ON
The parties stipulated to the foll ow ng:

1. On July 9, 1979, and all tinmes material thereafter,
respondent Ash G ove Cenent Conpany operated the Louisville Plant
Quarry and M1l near Louisville, Nebraska. This is a nmine as
that termis defined in section 3(h)(1) of the Federal M ne
Safety and Health Act of 1977.

2. Respondent enpl oyed Omar J. Persinger as a | oader
operator and | aborer, and as such, M. Persinger was a mner as
that termis defined in section 3 (g) of the Act. M. Persinger
was so enployed as of July 9, 1979.

3. Ash Grove Cenent Conpany and the mine are subject to the
Federal M ne Safety and Health Act of 1977.

4. This proceeding is authorized by section 105(c)(2) and
113 of the Act. The Federal M ne Safety and Heal th Revi ew
Conmi ssion and this Adm nistrative Law Judge has jurisdiction in
thi s case.

5. Respondent Ash grove had a total of 55 assessed
violations for the years 1979 and 1980.
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6. Respondent Ash Grove had 439, 033 man- hours worked in 1979 and
225,096 man-hours worked in 1980.

FI NDI NGS OF FACT

1. The facts stated in the above stipulation are accepted
and adopted as Fi nding of Fact.

2. Persinger was enployed by Ash Grove on Decenber 29, 1956
and has continued this enploynent through the date of the
heari ng.

3. In April 1977, Ash G ove created a new job of | oader
operator and | aborer in Departnents 27 and 55 to work during the
third shift (4 p.m to mdnight), Persinger was successful in his
bid for this job. The notice of job vacancy nunber 35 stated in
part as foll ows:

Remarks: Enployee will work as | oader operator and if
time permts can be used as |aborer in Dept. 27. |If
kil n goes down he will be used as | aborer in either
Dept. 27 or 55 but will continue to receive Bracket 18
pay. (FOOTNOTE 2)

4. Persinger's duties as a | oader operator primarily
i nvol ved using a front-end | oader to stockpile coal and haul it
fromthe stockpiles to a hopper fromwhich the coal was then
transferred by a feeder to a crusher and through a vi bro-conveyor
to an el evator which carried the coal to silos. The silos hold
coal for use in an Allis Chalnmers kiln in the cenment plant.
Addi ti onal duties involved digging out the crusher and coa
spouts if they becane plugged. Prior to May 1979, Persinger's
principal job was to keep the coal silos full and when that was
fini shed he woul d cl ean up around the coal building using a broom
and shovel .

5. Departments 27 and 55 are designations used by
respondent in its bookkeeping. Departnent 27 in the job
description (Exhibit P-1) was to designate a vacancy in the coa
handl i ng systemfor the ACL kiln. Departnent 55 is the yard
department description.

6. On May 9, 1979, Persinger, as a nminer's representative,
acconpani ed two mine inspectors of the Mne Safety and Health
Admi ni stration (MSHA) on a wal karound i nspection of Ash Grove's
plant. During the inspection, Persinger pointed out certain
housekeepi ng problens in the coal silo area where he worked
i ncludi ng sone grates which were "curled" and had holes in them
t hrough which a mner's leg could drop. He also pointed out
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an area under a conveyor belt where a fire had occurred and was
allowed to burn itself out. As a result of this inspection
several citations were issued to Ash Grove for violations of the
Act, some of which pertained to violations involving conditions
in the area where Persinger worked.

7. Followi ng the MSHA inspection which took place between
July 9 and 12, 1979, a plant |abor gang was utilized to clean-up
the areas cited including the coal area. On July 19, 1979 after
t he general cleanup, Henry Mieller, ACL kiln foreman, told
Per si nger that he would have to clean the areas around the coa
silos every day.

8. On a date not certain, but follow ng the inspection
ending July 12, 1979 and prior to July 20, 1979, Melvin Gerdes, a
foreman in Ash Grove's quarry, told Persinger that he was to
clean the air cleaners every night on the Hough 400 | oader he
operated on his shift.

9. On July 20, 1979, Persinger wote a letter addressed to
the MSHA inspectors stating that he considered the requirenent to
clean the air cleaners on his | oader by hinmself, constituted an
unsafe practice. (FOOTNOTE 3) The safety conplaint was delivered by
Persi nger to Kenneth §jogren, union president, who in turn
delivered it to Ed Lilly, an MSHA i nspector.

10. On July 24, 1979, Gar Summy, Ash G ove's supervisor of
production and quality controls, inspected the ACL coal silo area
and found the housekeepi ng conditions unaccept abl e.

11. On July 25, 1979, Summy wote a letter to Persinger
outlining that he had been verbally warned on two occasi ons about
his responsibility to clean the coal silo area and that an
i nspection on July 24, 1979, by Summy, reveal ed that Persinger
was not conplying. The letter stated that continued negl ect of
duties will result in further action up to and incl udi ng
di sm ssal. (FOOTNOTE 4)

12. On the sane day, July 25, 1979, Lilly investigated
Persinger's safety conplaint regarding the air cleaners at Ash
Gove's plant. After a discussion of the problem wth
managenent, it was agreed that Persiuger would not clean the air
cl eaners on the | oader unless another mner was present to help
him No citation was issued to Ash G ove as a result of this
conpl ai nt .

13. On August 7, 1979, Persinger filed a conplaint of
di scrimnation agai nst Ash G ove with MSHA all eging that since
the inspection of July 9, 1979, he had been harassed by
supervisors, assigned additional work, and sent a letter
t hreateni ng di sm ssal. (FOOTNOTE 5)
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14. On August 23, 1979, Persinger filed
a grievance through the union with Ash Grove alleging that the
extra duties involved in cleaning the coal silos and the | oader
changed his job description. (FOOTNOTE 6) A denial of this grievance was
not appeal ed by the union

15. Since the filing of the conplaint of discrimnation
Per si nger has continued to work for Ash Grove in the sane job and
pay bracket and has been considered by his supervisors as doing a
sati sfactory job of housekeeping in his work area.

16. Persinger is the only mner enployed by Ash G ove in
the job position of |oader operator and | aborer in the coal silo
ar ea.

| SSUE

Did Ash G ove discrimnate agai nst Persinger in violation of
section 105(c) (1) of the Act, while Persinger was engaged in a
protected activity?

DI SCUSSI ON

In its decision of Secretary of Labor on behalf of David
Pasul a v. Consolidated Coal Conpany, 2 FMSHRC 2786, (Cctober 14,
1980), Rev'd on ot her grounds, No. 80-2600 (3d Cir. Cctober 30,
1981), the Federal M ne Safety and Health Revi ew Conm ssion set
forth tests for determ ning whether or not a m ner had been
di scrimnated against. The Conmi ssion ruled that to establish a
prima facie case for a violation of section 105(c) (1) of the Act,
a conpl ai nant nust show by a preponderance of the evidence that
(1) the had engaged in a protected activity, and (2) that the
adverse action taken against himwas notivated in any part by the
protected activity. The enployer may affirmatively defend,
however, by proving by a preponderance of all the evidence that,
al t hough part of his notive was unlawful, (1) he was al so
notivated by the miner's unprotected activities, and (2) that he
woul d have taken adverse action against the mner in any event
for the unprotected activities al one.

The first element of a prima facie case is a show ng that
protected activity occurred. The evidence in this case shows
that Persinger, as a miner's representative, during a wal karound
i nspection on July 9, 1979, pointed out to MSHA inspectors
various conditions which were health and safety violations and
resulted in citations being issued to Ash Grove. Further
Persinger on July 20, 1979, filed a safety conplaint wth NMSHA
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regarding a requirenment by Ash Grove, that he clean air cleaners
on his | oader every night he used the nmachine. There is no
guestion that these activities and conplaints regarding health
and safety anount to protected activity. Section 105(c)(1) in
its relevant parts protects the mner or mner's representative
who has "filed or nade a conplaint under or relating to this Act
of an alleged danger or safety or health violation

- ." It is concluded that the first elenment of the

requi renent to establish discrimnation is established.

The second el enent of a prina facie case is a show ng that
adverse action was notivated in any part by protected activity.
Persinger, in his conplaint of discrimnation, alleged that as a
result of his protected activity, he was harrassed by his
supervi sor, assigned additional work which he was accused of not
conpl eting, and subsequently received a letter froma supervisor
t hr eat eni ng possi bl e di sm ssal

A review of the evidence of record shows a |ack of direct
evi dence to show that the actions on the part of Ash G ove were
notivated by the conplaints of Persinger about health and safety
violations. The Commission in its decision in Secretary of Labor
on behal f of Johnny N. Chacon v. Phel ps Dodge Corporation, 3
FMSHRC 2508, (Novenber 13, 1981), stated as foll ows:

Direct evidence of notivation is rarely encountered;
nore typically, the only avail abl e evidence is
indirect. As the Eighth Grcuit, for exanple, has
anal ogously stated with regard to discrimnation cases
ari sing under the National Labor Rel ations Act:

It would indeed be the unusual case in which the
i nk between the discharge and (protected)
activity could be supplied exclusively by direct
evidence. Intent is subjective and in many cases
the discrimnation can be proven only by the use
of circunstantial evidence. Furthernore, in

anal yzi ng the evidence, circunstantial or direct,
the (NLRB) is free to draw any reasonabl e

i nferences. NLRB v. Melrose Processing Co, 351 F
2d 693, 698 (8th Cir. 1965).

The Conmi ssion in Phel ps Dodge, supra, in dealing with
i ndirect evidence suggested four criteria to be utilized in
anal yzing the operator's notivation with regard to an adverse
per sonnel action:

. Know edge of the protected activity;

. Hostility toward protected activity;

. Coincidence in time between the protected activity
nd the adverse action; and

1
2
3
a
4. Disparate treatnent of (the conplainant).
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Persinger in his conplaint of discrimnation dated August 7, 1979
al l eged that he had worked for Ash Grove since 1956 and had
al ways received conmplinents on his work and never had an adverse
comment placed in his enploynent file until July 1979. However,
since the inspection conducted at the plant on July 9, 1979, in
whi ch he partici pated, he had been harassed by his supervisors
and sent a letter threatening disnmssal. He stated that he
bel i eved this harassnent was a result of his pointing out safety
violations to the inspectors. (FOOTNOTE 7) A reasonable inference can be
drawn fromthe evidence in this case that Ash G ove's nanagenent
were aware of Persinger's activities as a mner's representative
during the wal k-around i nspection which took place on July 9,
1979. Several of the citations that were issued involved safety
violations in the coal silo area where Persinger was the only
enpl oyee such as those involving the steel grates, the fire that
was allowed to burn itself out, and the accunul ati ons of coal and
dust in the area. Further, it is apparent that a reasonable
i nference could be drawn that there was a coincidence in tine
between the date of the inspection and the assignnent of
additional duties to Persinger for clean-up in his area. These
activities conplained of all occurred within a three week period
of time follow ng the inspection

However, the primary issue here is whether or not the
activities conplained of by Persinger amounted to adverse action
nmotivated in any part by the protected activity. The evidence
supports Ash GGove's contention that actions taken by themin
ordering additional clean-up duties on the part of Persinger was
notivated by the requirements of the citations issued by NMSHA
during the inspection conducted fromJuly 9 through 12, 1979 and
not as a result of Persinger's involvenent therein as a mner's
representative

Henry Mieller, ACL kiln foreman and Persinger's direct
supervi sor since 1977, testified that prior to July 1979, he had
di scussed with Persinger that he needed to put nore effort into
clean-up in the coal silo area. Mieller stated that after the
i nspection, he had assigned mners fromthe day crew to do the
initial heavy cleaning in the coal silo area required by the
citations. On July 19, 1979, Mieller told Persinger that the
area had received a good clean-up and was in "pretty good shape
and that we would like to keep it that way."

On the next day, July 20, 1979, Persinger tal ked to Mieller
and stated he was having trouble doing his regular work and the
clean-up too. Mieller testified that he suggested to Persinger
that he quit dunping coal earlier so he could do the clean-up
that was required. On July 24, 1979, Persinger went to Mieller's
office and stated that he was unhappy about the additiona
cl ean-up duties assigned to himand maintai ned that he was a
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| oader operator and shoul d not be responsible for the clean-up in

the coal silo area. Mieller testified that he told Persinger that
cl ean-up was part of his job classification as it was with al
jobs at Ash G ove.

Summy testified that he was a party to the conversation with
Per si nger and Mieller on July 24, 1979 and told Persinger that he

was expected to do nore clean-up in his area. Summy al so
testified that on the next day, July 25, 1979, he inspected the
coal silo area after Persinger conpleted his shift and did not
feel Persinger had spent any tinme on his clean-up. As a result
of this observation, Summy sent Persinger the letter dated July
25, 1979 indicating Persinger had previously been warned about
the lack of clean-up on two previous occasions and specifying
items that needed i mediate attention. Summy also stated in the
letter that "continued neglect would result in further

di sciplinary action up to and including dismssal." Mieller
testified that after July 25, 1979, Persinger has done the

cl ean-up and has al so kept the silos full.

I find that the nost credible evidence supports Ash Gove's
contention that Persinger was not discrimnated against. There is
no evi dence of disparate treatnment of Persinger as the testinony
of record indicated that housekeepi ng and cl ean-up was the
responsibility of all enployees at Ash G ove. Persinger was not
di scharged fromhis job, transferred, nor did he suffer a
reduction in pay. The evidence shows that prior to the
i nspection on July 9, 1979, Persinger was required to do sone
clean-up. The fact that the duties were expanded consi derably
can logically be attributed to the increased housekeeping
requi renents placed on Ash Gove by the MSHA i nspectors rather
than any adverse treatnent by Ash G ove's nanagenent of
Persinger. The evidence does not show that Ash G ove ever
conpl ai ned that Persinger did not keep the silos full of coal or
do his other assigned tasks.

Persi nger has al so alleged that the safety conplaint filed
on July 20, 1979 with MSHA over cleaning the air cleaners on the
| oader was an additional aggravation to Ash G ove. (FOOTNOTE 8)
be true, however, Ash Grove was not aware of the conplaint until
it was brought to their attention by inspector Lilly on July 25,
1979 which is after the alleged harassment over the clean-up
duties described above. There is no evidence of record that
Summy knew of this conplaint prior to his witing the letter
dated July 25, 1979. There does not appear to be a nexus between
this conmplaint and the all eged harassnent over the clean-up
duti es.

Persinger did testify that since the events described above,
ot her enpl oyees use his | oader to nove clinkers and | eave it
dirty so that he has to clean the machine before and after he
uses it. Also, he has on several occasions had to go to the
office to straighten out his pay checks and has difficulty in
getting drinking water on his job site. These conplaints fal
short of establishing a conplaint of discrimnation for there is
no showi ng of a disparate treatnent on his part fromthat of

Thi s may



ot her enpl oyees at the plant.
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The "ultimate burden of persuasion” on the question of
discrimnation rests with the conpl ai nant and never "shifts." As
i ndicated in Pasula, supra, there are internedi ate burdens which
do shift. The conpl ai nant bears the burden of produci ng evidence
and the burden of persuasion in establishing a prinma facie case.
In this case, Persinger has established that his activities
i nvol ving the inspection and the safety conplaints were protected
activity. However, he fails in proving that he was discrim nated
against as a result of this protected activity.

On August 23, 1979, Persinger filed a grievance through the
uni on agai nst Ash Grove alleging that the additional clean-up
duties changed his job description. Al though the facts
surroundi ng the grievance itself is basically sinmlar to the
conplaint of discrimnation, it is not to be confused with the
requi renents of section 105(c)(1). A change of duties may effect
t he enpl oyees rights under the bargaining contract with the union
and not be based upon a violation of enployees protected
activity. At times, the thrust of the evidence in this case is
nore pertinent to the grievance than to the discrimnation
conpl ai nt herein.

Ash Gove in its answer to the conplaint and its post
hearing brief have requested it be awarded costs and attorney
fees if successful herein. Under 28 U S C 02412, the
government is exenpt fromliability for costs and attorney fees
except as specifically and unequivocally authorized by Congress.
Van Hoomi sson v. Xerox Corp., 503 F.2d 1131. Ash G ove mnust | ook
to 5 US C 0504 for any relief it mght seek herein, but its
request is premature at this tine. (FOOTNOTE 9)

CONCLUSI ON

In conclusion, | find that Persinger has failed to prove by
a preponderance of the evidence that he was discrim nated
agai nst .

CORDER

The conplaint is dismssed.

Virgil E. Vai
Admi ni strative Law Judge

e
~FOOTNOTE_ONE
1 Section 105(c) (1) reads in pertinent parts as follows:
No person shall discharge or in any other manner

discrimnate against . . . or otherwise interfere with the
exercise of the statutory rights of any miner . . . because
such miner . . . has filed or nade a conpl ai nt under or

relating to this Act, including a conplaint notifying the

operator or the operator's agent, or the representative of the

mners . . . of an alleged danger or safety or health violation
, or because such miner . . . has instituted or caused



to be instituted any proceedi ng under or related to this Act or
has testified or is about to testify in any such proceedi ng, or
because of the exercise by such miner . . . on behalf of

hi nsel f or others of any statutory right afforded by this Act.
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9 Title Il - Equal Access to Justice Act.



