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Pro Se

Katherine Vigil, Esqg., Ofice of the Solicitor
United States Departnent of Labor, 1585 Federal Buil ding
1961 Stout Street, Denver, Col orado 80294,

For the Petitioner

Before: John A Carlson, Judge
DEC!I SI ON

This is a civil penalty proceeding arising out of
respondent's alleged refusal to all ow one of petitioner's mne
i nspectors to inspect respondent's rock quarrying and crushi ng
operation near Pueblo, Colorado. The matter is before nme under
the provisions of the Mne Safety and Health Act of 1977, 30
U S.C 0801 et seq., (the "Act").

A hearing on the nerits was held on Septenber 23, 1982. The
parties declined to submt briefs or proposed findings of fact
and conclusions of law. The Secretary charges respondent with
viol ation of section 103(a) of the Act which provides:

"Sec. 103. (a) Authorized representatives of the
Secretary or the Secretary of Health, Education, and
Wl fare shall make frequent inspections and

i nvestigations in coal or other mnes each year for the
pur pose of (1) obtaining, utilizing, and di ssem nating
information relating to health and safety conditions,
the causes of accidents, and the causes of diseases and
physi cal inpairnents originating in such mnes, (2)
gathering information with respect to
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mandatory health or safety standards, (3) determ ning
whet her an i mm nent danger exists, and (4) determ ning
whet her there is conpliance with the mandatory health
or safety standards or with any citation, order, or
deci sion issued under this title or other requirenents
of this Act. In carrying out the requirenents of
this subsection, no advance notice of an inspection shal

be provided to any person, except that in carrying out the

requi renents of clauses (1) and (2) of this subsection
the Secretary of Health, Education, and Wl fare nmay give
advance notice of inspections. |In carrying out the
requi renents of clauses (3) and (4) of this subsection
the Secretary shall make inspections of each underground
coal or other mine inits entirety at least four tines a
year, and of each surface coal or other mne inits
entirety at least two tinmes a year. The Secretary shal
devel op gui delines for additional inspections of mnes
based on criteria including, but not linmted to, the

hazards found in mnes subject to this Act, and his experience

under this Act and other health and safety laws. For the
pur pose of making any inspection or investigation under
this Act, the Secretary, or the Secretary of Health,

Education, and Welfare, with respect to fulfilling his

responsibilities under this Act, or any authorized representative

of the Secretary of the Secretary of Health, Education
Wl fare, shall have a right of entry to, upon, or through
any coal or other mne. The undi sputed evi dence shows that
James P. Ploughman is an authorized representative of the

Secretary of Labor. Ploughman's duties under the Act included

the inspection of mnes. He attenpted to conduct an
i nspection of respondent's operation on April 15, 1981
but was turned away by M. Cullen who insisted inspectors

had no right to cone upon the property wi thout a search warrant.

The evi dence al so shows that respondent sells the rock
extracted and crushed in his operation to various construction
conpani es, and that in in conducting his business he uses
equi prent manuf act ured outside of Col orado. He enployed three
workers at the time of inspection.

M. Cullen's defense, as articulated at the hearing,
appeared to be based upon a belief that the inspection provisions
of the Act purport to allow warrantl ess inspections of business
properites in violation of the Fourth Anendnent's bar agai nst
unr easonabl e searches and sei zures. He al so questi oned whet her
his operation is subject to the Act, suggesting in his testinony
that he had heard that the Act was to be anended to excl ude
coverage of rock crushing operations. Beyond this, he maintained
that at the tine of the questioned inspection he was attenpting
to contest five
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earlier citations upon essentially the sanme grounds. (FOOTNOTE-1) These
earlier citations arose froma single inspection. He believed

that a further inspection was unfair until these earlier charges

were heard and decided. Finally, he suggested that he was being
harassed, and that the inspection provisions of the Act are

"conmuni stic."

| first observe that there is no legitimte issue of
coverage under the Act. The Act extends to sand and gravel pits
and to rock quarries under the broad definition of a mne in
Section 3(h). (FOOTNOTE-2) Attenpts to amend the Act to exclude these
activities have been made, but no such change has been enacted.
For a time, certain tenporary appropriations nmeasures forbade the
M ne Safety and Health Admi nistration to expend funds for
enforcenent of the Act agai nst sand, gravel or quarry operators,
but no such provisions were in effect at the tinme of the
i nspection or hearing in this case. Mreover, whether an
appropriations neasure not the affecting substance of the Act is
enforceabl e before this Comm ssion (which has no express
authority to adjudicate disputes arising under appropriation
acts) is highly questionable. Finally, the evidence shows that
the Cullen operation "affects conmerce"” as that termis used in
the Act. This is so irrespective of whether respondent sells his
product intrastate or interstate.(FOOINOTE- 3)

Respondent's constitutional objection to the inspection also
lacks nmerit. The "warrantless inspection” issue has been settled
by the United States Supreme Court in Donovan v. Dewey, AAA
U S AAA 101 S. O. 2534 (1981). There the Court held that
t he nonconsensual , warrantl ess inspections authorized under the
Act do not offend the Fourth Amendnent guarant ees agai nst
unr easonabl e searches and sei zures.

Si nce the uncontroverted evidence shows that M. Cullen
turned away the inspector because he | acked a search warrant, a
vi ol ation of section 103(a) of the Act occurred.
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Nor is it a defense that respondent believed it somehow i nproper
for the inspector to visit the mne while previous citations were
pendi ng. Neither the Act, nor any holding of the courts, nor any
hol di ng of this Conm ssion supports such a notion. (FOOTNOTE-4) The Act
requires that surface operations be inspected at |east twi ce a
year, but inposes no limts on the frequency of inspections.

W now turn to the matter of appropriate penalty. Waukesha
Line, cited previously, stands for the proposition that a refusa
of inspection justifies inposition of a civil penalty under the
Act. In the present case the Secretary proposes a penalty of
$200. For the reasons which follow, | conclude that $200 is
excessi ve

Section 110(i) of the Act sets forth the criteria a judge
must wei gh in assessing a reasonable penalty. These are the
degree of the operator's negligence, the size of his mne, his
good faith in abating the violation, the gravity of the
vi ol ati on, and whether exaction of a particular penalty wll
affect the operator's ability to continue in business. Here the
respondent's refusal of entrance to the inspector was nore than
negligent, it was deliberate. This factor wei ghs agai nst
respondent. Neither does he deserve extensive credit for good
faith. He did ultinmately abate by allowi ng an i nspection, but
the inspection at issue here was not his first. During the
initial inspection respondent was apprised of the existence of
the Act. Fromthat tine he was under a duty to nake reasonabl e
inquiry as to his obligations under the statutes. Neverthel ess,
one can have sone synpathy for this pro se respondent whose
financial nmeans are linmted and for whom federal safety
regulation is a fairly new experience. | give credence to his
testinmony that he was confused by a second inspection while he
was attenpting to obtain review on the earlier inspection, which
he believed to have been unlawful. The uncertainty surrounding
his apparent attenpts to contest the results of the earlier
i nspection tends to blunt the effect of that inspection as an
unfavorable "prior history."

Since this case does not involve a violation of a
substantive safety and health standard, the customary
nmeasurenents of gravity cannot be applied. There is no evidence
of what hazards, if any, actually existed at the site.

The size of respondent's crushing operation is quite small
VWil e the evidence did not establish that inposition of the
proposed penalty of $200 would affect his ability to remain in
business, it did show that in the year preceding the year of
i nspection he suffered a | oss of approximately $30,000 and in
1981 he only broke even. These facts weigh in his favor.

On bal ance, | conclude that a civil penalty of $75 is
appropri ate.
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CONCLUSI ONS OF LAW

Upon the entire record in this case, including the
determ nations of fact made in the narrative portion of this
decision, the follow ng conclusions of |aw are entered.

(1) The Conmission has jurisdiction to hear and decide this
matter.

(2) Respondent, John Cullen, violated section 103(a) of the
Act .

(3) The appropriate civil penalty is $75.
ORDER

Accordingly, the citation is affirned and respondent is
ORDERED to pay a civil penalty of $75 to the Secretary within 30
days of the issuance of this order

John A. Carlson
Admi ni strative Law Judge

AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAA
~FOOTNOTE_NCE

1 The existence of these earlier citations was stipul ated.
Respondent asserted that he wanted a hearing on their validity,
but that his letters had apparently been | ost by MSHA, and that
he was still trying to ascertain why he had not been granted a
heari ng. Counsel for petitioner knew nothing of the fate of the
citations except that they were issued, and that civil penalties
were now sonewhere in the collection process.

~FOOTNOTE_TWOD
2 VWukesha Lime and Stone Conpany, Inc., 3 FMSHRC 1703, n.
(1981).

~FOOTNOTE_THREE
3 Wckard v. Filburn, 317 U S 111 (1942).

~FOOTNOTE_FQOUR

4 This case presents no proper issue as to whether or not
the inspection attenpt was nade in bad faith -- that is, for
reasons ot her than those authorized by the Act. Respondent's
al l egation of "harassment" was based upon the nere fact of
i nspection. It was supported by no specific evidence from which
a wrongful purpose or active m sconduct may be inferred.



