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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Conpl ai nt of Di scharge,
M NE SAFETY AND HEALTH Discrimnation, or Interference
ADM NI STRATI ON ( MBHA) ,
Docket No. CENT 81-183-DM

ON BEHALF OF
LENVWARD H. WOCD, MD 79- 02
COVPLAI NANT
V. Jenny Lind Quarry and Pl ant

ARKHCLA SAND AND GRAVEL COVPANY,
RESPONDENT

DECI SI ON

Appear ances: Richard Collier, Esq., Ofice of the Solicitor, U S
Departnment of Labor, Dallas, Texas, on behal f of
Conpl ai nant ;
WlliamB. Mller, Esq., Atlanta, Georgia, on behalf
of Respondent

Bef or e: Admi ni strative Law Judge Broderick
STATEMENT OF THE CASE

Conpl ai nant al |l eges that he was discharged on January 1,
1979, fromthe position he held with Respondent as a shovel
operator because he refused to work under unsafe conditions. He
does not seek reinstatement and is claimng | ost wages for the
two- week period from January 1, 1979 to January 15, 1979.
Respondent deni es that Conpl ai nant was di scharged and denies t hat
his | eaving Respondent's enploy was related to activities
protected under the Mne Safety Act. Conplainant filed his
conplaint with the Secretary of Labor on January 5, 1979. Hi s
conplaint was filed with the Revi ew Conm ssion on May 7, 1981.

Pursuant to notice, the case was called for hearing on the
merits on Septenber 14, 1982, in Fort Smith, Arkansas. Lenward H
Whod, the Conplainant, and WIlliam WI cox, a Federal M ne Safety
and Health Admi nistration special investigator, testified for
Conpl ai nant. CGeorge Ross, Bill Scarbrough, and Joe Wasson
testified on behalf of Respondent.
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Both parties waived their rights to file posthearing briefs and
made oral argunments on the record at the cl ose of the hearing.
Based on the entire record, and considering the contentions of
the parties, | make the follow ng decision

FI NDI NGS OF FACT

1. Respondent at all times pertinent to this proceedi ng was
the operator of the Jenny Lind Quarry and Plant near Fort Smith,
Arkansas, which was a mine as that termis defined in the Federa
M ne Safety and Health Act of 1977.

2. Conpl ai nant was enpl oyed by Respondent as a shovel
operator from about June 1975 to April 1977 and from Novenber
1977 until January 1, 1979, and was a miner as that termis used
inthe Act. He normally worked fromabout 7 o' clock a.m unti
dark, 6 days per week.

3. The shovel which Conpl ai nant operated consisted of a cab
and crane with a large scoop in front designed to pick up rocks
and |l oad theminto dunp trucks. The trucks then took the rocks
to the crusher. The capacity of the shovel was in excess of 5
tons of rock.

4. The shovel in question had both hand and foot controls.
Levers operated by hand were used to swing the crane around and
hoi st the | oad. Foot pedals were used to keep the bucket in
pl ace, that is to keep the stick fromgoing in or out, and to
keep the bucket from dropping. Wiile the shovel is being
operated, the hand and foot controls are constantly being used.
At sone tinme in the Spring of 1978, Respondent had a partition
put in the cab of the crane which had the result of deflecting
some of the heat fromthe engine away fromthe cab

5. On a nunmber of occasions prior to January 1, 1979,
Conpl ai nant conpl ai ned to his supervisor about the | ack of heat
in the cab of the shovel.

6. Conpl ai nant operated the shovel in January, 1977, in
January 1978, and in February 1978, when tenperatures ranged from
4 degrees Fahrenheit to 19 degrees fahrenheit with wi nd speeds
varying from3 to 13 knots per hour

7. On January 1, 1979, when Conpl ai nant reported to work,
he was inforned that the tenperature was m nus 11 degrees
fahrenheit. In fact, at the Fort Smith, Arkansas airport the
tenperature was 19 degrees fahrenheit at 6:00 a.m, January 1,
1979. It was 18 degrees at 9:00 a.m The wi nd speed at 6:00
a.m was 10 knots, and at 9:00 was 13 knots. The wi nd was com ng
fromNorth by Northwest. The subject quarry was on the north
sl ope of the mountain and therefore exposed to the w nd.
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8. It is necessary for the safe operation of the power shovel
guestion, that the operator have full feeling in his hands and
feet when he operates the controls.

9. Conplainant reported to work on January 1, 1979. The
enpl oyees attended a regular safety nmeeting prior to the
begi nning of the shift. Conpl ainant asked his supervisor, Jack
Servold if a heater had been put in the cab. Wen he was told
that it had not been installed, Conplainant told Servold he would
not run it because of the cold weather. Conplainant offered to
take a heater from another crane that was not running and instal
it in the crane involved herein. The supervisor refused the
of fer and told Conpl ai nant to punch out and go hone.

10. In the evening of January 1, 1979, Conpl ai nant call ed
Ed Ellis, Superintendent of the m ne and told himwhat happened.
Ellis told Conplainant that if Servold told himto punch out and
go home, that nmeant he was fired.

11. After Conpl ai nant went home on January 1, 1979, the
shovel was operated by his assistant George Ross. Ross conpleted
the shift and does not recall any safety problens related to the
col d weat her.

12. At the tinme his enploynment was terninated, Conpl ai nant
was earning $5.50 per hour with tine-and-one-half for all hours
wor ked over 40 in a week. He worked an average of 50 hours per
week, and thus earned $302.50 per week.

13. Respondent's records show t hat Conpl ai nant voluntarily
quit work "because he did not want to run shovel w thout heater
installed init."

14. The Arkansas Enpl oyment Security Division found with
respect to Conpl ai nants clai mfor unenploynment benefits that he
quit his job "when he became dissatisfied with his job
assignment™ and deni ed unenpl oynment benefits.

15. Conplainant filed a discrimnation conplaint with the
M ne Safety and Heal th Adm nistration on January 9, 1979.
Respondent was notified of the claimand an investigation was
conducted at the m ne on January 10 and January 11, 1979. The
MSHA i nvestigator spoke to Servold and Ellis in addition to other
conpany officials.

16. The Solicitor of Labor filed a conplaint on behal f of
Lenward Wbod with the Review Conm ssion on May 7, 1981
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17. Neither Servold nor Ellis was in Respondent's enploy at the
time of the hearing. Counsel for Respondent stated that Ellis
di ed about 2 weeks prior to the hearing and Servold is presently
living in Col orado.

STATUTORY PROVI SI ON
Section 105(c) of the Act provides in part as foll ows:

(c)(1) No person shall discharge or in any nmanner
di scrim nate agai nst or cause to be di scharged or cause
di scrimnation against or otherwise interfere with the
exercise of the statutory rights of any m ner
representative of mners or applicant for enploynment in
any coal or other mne subject to this Act because such
m ner, representative of miners, or applicant for
enployment . . . has filed or made a conpl ai nt under
or related to this Act, including a conplaint notifying
the operator or the operator's agent, or the
representative of the mners at the coal or other mne
of an all eged danger or safety or health violation in a
coal or other mine . . . or because of the exercise
by such mner, representative of mners or applicant
for enploynment on behalf of hinself or others of any
statutory right afforded by this Act.

(2) Any miner or applicant for enploynment or
representative of mners who believes that he has been
di scharged, interfered with, or otherw se discrimnated
agai nst by any person in violation of this subsection
may, within 60 days after such violation occurrs, file
a conplaint with the Secretary alleging such
di scrimnation. Upon receipt of such conplaint, the
Secretary shall forward a copy of the conplaint to the
respondent and shall cause such investigation to be
made as he deens appropriate. Such investigation shal
commence within 15 days of the Secretary's receipt of
the conplaint, and if the Secretary finds that such
conpl ai nt was not frivolously brought, the Conm ssion
on an expedited basis upon application of the
Secretary, shall order the i medi ate reinstatenent of
the m ner pending final order on the conplaint. If
upon such investigation, the Secretary determ nes that
the provisions of this subsection have been vi ol at ed,
he shall inmediately file a conplaint with the
Conmi ssion, with service upon the alleged violator and
the m ner, applicant for enploynent, or representative
of miners alleging such discrimnation or interference
and propose an order granting appropriate relief. The
Conmi ssion shall afford an opportunity for a
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hearing (in accordance with section 554 of title 5, United
States Code, but without regard to subsection (a)(3) of
such section) and thereafter shall issue an order, based
upon findings of fact, affirm ng, nodifying, or vacating
the Secretary's proposed order, or directing other appropriate
relief. Such order shall becone final 30 days after its
i ssuance. The Commi ssion shall have authority in such
proceedings to require a person comritting a violation
of this subsection to take such affirmative action to
abate the violation as the Conm ssi on deens appropri ate,
including, but not limted to, the rehiring or reinstatenent
of the miner to his former position with back pay and interest.
The conpl ai ning m ner, applicant, or representative of mners
may present additional evidence on his own behal f during any
hearing held pursuant to his paragraph

(3) Wthin 90 days of the receipt of a complaint filed
under aparagraph (2), the Secretary shall notify, in
witing, the mner, applicant for enploynent, or
representative of mners of his determ nation whether a
viol ati on has occurred.

| SSUES

1. \Whether the conplaint is barred by the statute of
[imtations or by |aches.

2.  \et her Conpl ai nant was di scharged or voluntarily left
hi s enpl oynent with Respondent.

3. \Whet her Conplainant's refusal to work was protected
under the M ne Safety Act.

4. If Conpl ai nant was discrim nated against, what is the
appropriate relief to which he is entitled.

CONCLUSI ONS OF LAW

1. Conpl ai nant and Respondent were subject to the
provi sions of the Federal Mne Safety Act at all tines pertinent
hereto, and the undersigned Adm nistrative Law Judge has
jurisdiction over the parties and subject matter of this
pr oceedi ng.

2. The conmplaint is not barred by the Iimtations contained
in section 105(c) of the Act or by |aches.
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DI SCUSSI ON

The Conpl ainant filed his conplaint with MSHA within 10 days
of the alleged discrimnation. The Secretary forwarded a copy of
the conplaint to Respondent upon its receipt and conmenced an
i nvestigation within 2 or 3 days of the filing of the conplaint.
It does not appear that the Secretary notified Conplainant in
witing within 90 days of the receipt of the conplaint whether a
violation occurred. There is no specific requirenment in the Act
that such notification be sent to the mne operator. The record
does not indicate when the Secretary determned that a violation
occurred, but he did not file a conplaint with the Conm ssion
until May 7, 1981, nore than 2 years after the alleged
di scrimnation and nore than 2 years after the investigation was
apparently conmpl eted. The only explanation for the delay in
filing is that the case "was never entered into the computer
system' of the Dallas Solicitor's Ofice and was overl ooked
because of the i nmense caseload in the Ofice from 1979 to 1981

It has been held that the statutory filing deadlines are not
jurisdictional. Secretary/Bennett v. Kaiser Al um nun and
Chemi cal Corporation, 3 FMSHRC 1539 (1981). See also Christian
v. South Hopkins Coal Co., 1 FMSHRC 126 (1979); Local 5429 v.
Consol idation Coal Co., 1 FMSHRC 1300 (1979); S. Rep. No. 95-181
95th Cong., 1st Sess. at 36, reprinted in LEG SLATI VE H STORY of
the FEDERAL M NE SAFETY AND HEALTH ACT OF 1977, Senate
Subcommittee on Labor, Conmittee on Human Resources (July 1978)
624 (hereinafter LEG H ST.) ("It shoul d be enphasi zed, however
that these time-franes [in 105(c)] are not intended to be
jurisdictional.")

In considering whether the conplaint is barred because of
late filing, by analogy to a statute of limtations or principle
of laches, it nust be renmenbered that this proceeding is not
brought solely to nake the Conpl ai nant whole, but to vindicate a
public right. The primary purpose of section 105(c) as of the
entire Act, is to pronote health and safety in the nation's
m nes.

The failure to file a tinely conplaint with the Conm ssion
in this case was the fault of the government, and not of the
Conpl ai nant. The Senate Committee report states that "the
Conpl ai nt shoul d not be prejudiced because of the failure of the
CGovernnment to neet its tine obligations.” The tinme obligation
that the Secretary failed to neet in this case is the obligation
under section 105(c)(2) to "imediately file a conplaint with the
Conmi ssion, with service upon the alleged violator . . . " when
the Secretary has determ ned that the provisions of the
subsecti on have been viol at ed.
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In a case brought by EECC under Title VII of the Gvil R ghts Act

of 1964 approximately 3 years after the conplaint was filed with
EEQCC, the Suprene Court held that "the benchmark, for purposes of
a statute of limtations, is not the |last phase of the multistage
scheme, but the commencenent of the proceedi ng before the

adm ni strative body." GOccidental Life Insurance Co. v. EECC, 432
U S. 355, 372 (1977). Pronpt notice to Respondent of the filing
of a conplaint should alert himto the possibility of a
proceedi ng and give himan opportunity to gather and preserve
evidence. |If he can show prejudice, a court "may restrict or
even deny backpay relief." 1d., at 373.

The case of Marshall v. Internountain El ectric Conpany,
Inc., 614 F.2d 260 (10th G r. 1980), was a suit by the Secretary
of Labor to enjoin future violations of the prohibition under the
Cccupational Safety and Health Act against discharging an
enpl oyee for filing safety conplaints. The Court held, follow ng
the Cccidental Life Insurance case, that the State statute of
[imtations did not apply.

"When an action is brought by the government to enforce
private as well as public rights, state statutes of limtations
do not apply to bar the action even though no federal period of
l[imtations is provided. However, unlike the rule relating to
actions brought exclusively for the benefit of the federa
government, the doctrine of |aches may be applied in these hybrid
cases to limt relief.” (Enphasis added). 614 F.2d at 263.

Foll owi ng these principles, I conclude that if prejudice has
occurred, |laches may be invoked, not to defeat the claim but
only tolimt relief. The evidence of prejudice in this record
is the absence fromthe hearing of Ed Ellis, the Pl ant
Superi nt endent who signed the docunment in which Conplainant's
enpl oyment term nation was recorded and who allegedly told
Conpl ai nant that he was fired, and w tness, Jack Servold, who was
Conpl ai nant's foreman. Counsel stated that Ellis died about 2
weeks prior to the hearing, and that Servold was out of State and
unavail able to testify. No showi ng was nmade of any effort by
Respondent to preserve testinony or to obtain the testinony of
Servol d by deposition or otherwi se. | conclude, however, that
potential prejudice has been shown, and | will consider that
conclusion in discussing relief.

3. Conpl ai nant was di scharged, actually or constructively,
because of his refusal to performcertain work.

DI SCUSSI ON

Conpl ai nant refused to operate the shovel unless a heater
was installed, and he was told to punch out and go hone.
Conpl ai nant states that he was fired; Respondent states that he
quit. Wat the term nation
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of enploynent is called is not inportant to this proceeding if it
resulted fromprotected activity.

4. Conplainant's refusal to operate the shovel in question
on January 1, 1979, was based on a good faith belief that it
i nvol ved a safety hazard because of the extrene cold.

DI SCUSSI ON

It is true that Conplainant operated the shovel on prior
occasi ons when the weather was nore severe than it was on January
1, 1979. However, the partition referred to in Finding of Fact
No. 4 had not been installed on these occasions and nore heat
fromthe engine came into the cab. It is also true that another
enpl oyee operated the shovel on January 1, 1979, wi thout
i ncident. Neither of these aforenentioned facts persuades ne that
Conpl ai nant was acting otherwi se than in good faith when he
refused to operate the shovel on January 1. There is no other
adequat e expl anation for his refusal

5. Conplainant's refusal to operate the shovel in question
on January 1, 1979, was based on a reasonable belief that it
i nvol ved a safety hazard because of the extrene cold.

DI SCUSSI ON

MSHA Speci al I nvestigator Wl cox, a mning engineer, stated
his opinion that it was a safety hazard to run a shovel such as
the one in question in subfreezing tenperatures w thout any heat.
O hers who testified disagree with him but | accept the
testinmony of WIcox as establishing that Conplainant's refusal to
run the shovel was reasonable and was related to safety
consi derati ons.

6. Conplainant's refusal to operate the shovel in question
on January 1, 1979, was activity protected under the Mne Act.

DI SCUSSI ON

Refusal to performwork is protected under section 105(c) (1)
of the Act, if it results froma good faith belief that the work
i nvol ves safety hazards, and if the belief is a reasonabl e one.
Secretary of Labor/Pasula v. Consolidation Coal Co., 2 FNMSHRC
2786 (1980), rev'd on other grounds, sub nom Consolidati on Coa
Co. v. Marshall, 663 F.2d 1211 (3rd Cr. 1981); Secretary of
Labor/ Robi nette v. United Castle Coal Co., 3 FMSHRC 803 (1981);
Bradl ey v. Belva Coal Co., 4 FMSHRC 982 (1982).

7. Conplainant's enploynment was terninated by Respondent
because of his refusal to operate the shovel on January 1, 1979,
referred to above. This constituted a violation of section 105
of the Act.
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8. Because of the delay in filing the conplaint, I wll not
order Respondent to pay interest on the award of back wages.

ORDER
Based upon the above findings of fact and concl usi ons of

| aw, Respondent is ORDERED to pay Conpl ai nant within 30 days of
the date of this decision the sumof $605 for 2 weeks | ost wages.

Janes A. Broderick
Admi ni strative Law Judge



