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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

MOUNTAI N DRI VE COAL COVPANY, Contest of Citation
CONTESTANT
V. Docket No. KENT 81-110-R
SECRETARY OF LABOR, Citation No. 993137
M NE SAFETY AND HEALTH March 10, 1981
ADM NI STRATI ON ( MSHA)
RESPONDENT No. 1 Strip Mne
DEC!I SI ON

Appearances: Lloyd R Edens, Esq., M ddlesboro, Kentucky, for Contestant;
Darryl A Stewart, Esq., Ofice of the Solicitor, U S.
Department of Labor, for Respondent

Bef or e: Admi ni strative Law Judge Steffey

A hearing in the above-entitled proceeding was held on My
11 and 12, 1982, in Barbourville, Kentucky, pursuant to section
105(d), 30 U.S. C. 0815(d), of the Federal Mne Safety and Health
Act of 1977. After the parties had conpleted the introduction of
evi dence, counsel for the parties nmade cl osing argunents, and
rendered a bench deci sion

VWen the reporter failed to submt a transcript of the
hearing within a reasonable period of tinme, efforts to call him
by tel ephone were unsuccessful. A letter witten to his post
of fice box nunber was not answered. Finally, I wote hima
letter by certified mail on Cctober 19, 1982. The letter was
returned by the post office with a notation on the front of the
envel ope that the addressee had not clainmed the registered
letter. A telephone call to the post office resulted in our
bei ng advi sed that the reporter does still pick up his mail at
that post office, but he would not claimthe registered letter
when he was given three notices that a registered letter was
being held for his signature.

The only address | have for the reporter is a post office
box nunmber. | assume that | could personally travel to Tazewel I,
Virginia, and ask enough questions to determ ne where the
reporter lives and | probably could find his honme and he m ght be
willing to give ne, or sell me, the stenographic notes which he
made of the hearing. | do not know, of course, whether his notes
are | egi bl e or whether another reporter could produce a
transcript of the hearing fromhis notes.

An alternative way to obtain a witten transcript would be
for me to hold a second hearing, but I amreluctant to burden the
parties with a second hearing in view of the fact that 11
wi tnesses testified at the
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previous hearing. Even if they could all be assenbled again for
a second hearing, a period of nore than 20 nont hs has el apsed
since the citation being contested was issued, and it is unlikely
that they would recall the occurrences vividly enough to produce
a satisfactory record.

Fortunately, | retained all of the exhibits which were
i ntroduced at the hearing. The issue in this case dealt
exclusively wi th whet her contestant was providing sufficient
illumination to provide safe working conditions at its surface
m ne. Twelve of the exhibits consisted of col or photographs
whi ch contestant had had nmade of its mine and the equi pnent used
at the mne. Mny of ny findings of fact are based on
contestant's col or photographs. Although ny bench decision
resulted in an unfavorabl e decision for the Secretary of Labor
it is entirely possible that counsel for the Secretary wll not
believe that it is necessary to file a petition for discretionary
review with the Conmmi ssion because the decision is based al nost
entirely upon evidentiary facts. Therefore, my decision will have
little precedential value for any operator other than the
contestant in this proceeding.

In view of the circunstances descri bed above, | have deci ded
to i ssue the bench decision in final form |If counsel for the
Secretary of Labor shoul d decide, after evaluating the decision
that it is necessary to file a petition for discretionary review,
the case can be remanded to nme so that | can either hold anot her
hearing or try to obtain a transcript fromthe notes nmade by the
reporter who appeared at the first hearing.

The material which follows is the bench decision which was
orally given on May 12, 1982, after counsel for the parties had
conpl eted their closing argunents.

This proceeding i nvolves a notice of contest filed on
April 8, 1981, in Docket No. KENT 81-110-R by Mountain
Drive Coal Conpany alleging that Gtation No. 993137
i ssued on March 10, 1981, under section 104(a) of the
Federal M ne Safety and Health Act of 1977 is invalid
because the citation incorrectly alleged that Muntain
Drive had violated 30 CF.R [O77.207. Section 77.207
reads as foll ows:

[Ilum nation sufficient to provide safe working
conditions shall be provided in and on all surface
structures, paths, wal kways, stairways, swtch
panel s, | oadi ng and dunpi ng sites, and worki ng

ar eas.

At the hearing MSHA presented its case through the
testinmony of one coal nine inspector supervisor and
Mountain Drive supported its case through the testinony
of 10 witnesses. M decision will be based on the
foll owi ng findings of fact:

1. It was stipulated that Mountain Drive is subject to



the jurisdiction of the Act, that Muntain Drive
operates the No. 1 Strip Mne here invol ved, that
Mountain Drive is a | arge operator,
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that Mountain Drive has no history of having previously
vi ol ated section 77.207, and that paynent of penalties wll
not adversely affect Mountain Drive's ability to continue
i n business.

2. As to the penalty criterion of contestant's
good-faith effort to achieve rapid conpliance, NMSHA
agreed that Muuntain Drive could continue to use the
illum nating nmethods which were in operation when
Citation No. 993137 was issued, pending the rendering
of a decision in this proceeding as to whether Muntain
Drive's illumnation nmethod is a violation of section
77.207.

3. It was further stipulated that G tation No. 993137
was i ssued on March 10, 1981, alleging a violation of
section 77.207 by Federal Coal M ne | nspector
Supervi sor Kenneth T. Howard who was acconpani ed by
anot her inspector naned H M Callihan. The
stipulations are given in a two-page docunment which is
Exhibit 1 in this proceeding.

4. The inspector supervisor testified that he and
anot her inspector went to Mountain Drive's No. 1 Strip
M ne on March 10, 1981, at about 5:30 to 6 p.m and
exam ned various areas of the mne for a period of
about 4 or 5 hours. He was concerned about the
adequacy of lighting in tw different areas.

5. The first area was at a dunping site in N Section
where | arge trucks were dunpi ng overburden into a
hol | ow about 20 feet in depth. A dozer was |eveling
dunped materials and the inspector supervisor was told
by Mountain Drive's safety director that the dozer was
avail able for extra illumnation or spotting if needed.
The inspector supervisor said the dozer's lights, when
he observed them were shining toward the dunp trucks
so as to be in the truck drivers' eyes as the drivers
approached the dunping site. The inspector supervisor
was acconpani ed by Mountain Drive's safety director,
Buddy Johnston, and the inspector supervisor asked
Johnston to have the dozer turn so that its lights were
shining on the dunping area rather than toward the
approaching trucks comng in to dunp overburden

6. The inspector supervisor woul d have accepted the
dozer's lights as adequate supplenental illum nation
for the dunping area except for his belief that the
dozer operator would normally be engaged in spreadi ng
over burden and coul d not be expected to shine his
lights on the dunping site every time a truck
approached. Mreover, he believed that the dozer had
been placed in a supplenental lighting position to
i npress upon himthat adequate |ighting was avail abl e
at the dunping site.
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7. The inspector supervisor did not get out of his
truck to discuss lighting with any truck driver or the
dozer operator and did not actually exam ne the nunber
of lights on the front of the truck or its rear, but he
estimated that each truck had two lights on its front
end and one back-up light on its rear end. The inspector
supervi sor concluded that the Iighting was inadequate
in the dunping area on the basis of the above-descri bed
exam nati on.

8. The second area which the inspector supervisor
believed to be insufficiently illum nated was a pit
area known as the N-3 pit. He recalled the equi prment he
had observed in the NN3 pit as two dozers, but the
citation was witten over a year prior to the date of
the hearing and the inspector supervisor's nmenory was
not sufficiently keen to enable himto say for certain
whet her he had observed two end-I| oadi ng machines in the
N-3 pit or two dozers or one of each in the N-3 pit.
The only aspect of the N3 pit's illumnation as to
whi ch the inspector supervisor was certain was that
while the light fromthe dozers or | oaders was
sufficient for the operators to see the material they
were pushing, the lighting on the equi pnent was not
bri ght enough to enabl e the equi pnent operators to see
all the way to the top of the highwall near which they
had to work fromtine to tine

9. It was the inspector supervisor's opinion that a
hi ghwal | may becone hazardous during any given 8- hour
shift and that equi pment operators nmust be able to
observe the highwall all the way to the top to be
certain that it does not devel op cracks which may
rel ease | oose material which may fall into the pit
where the equiprment is being used. In fact, the
i nspector supervisor indicated that a fatality had
occurred at another mne not owned by Muuntain Drive a
short tinme before he wote the citation here invol ved
and that fatality occurred shortly after a new shift
had begun to work following a prelimnary inspection of

a highwall. Therefore, the inspector supervisor
concl uded that supplenmental [ighting was needed in the
N3 pit.

10. Based on the facts sunmarized in Finding Nos. 4
t hrough 9 above, the inspector supervisor and |nspector
Cal li han both signed Citation No. 993137. The
condition or practice on that citation reads as
follows: "Sufficient illumnation to provide safe
wor ki ng condi ti ons was not provided at dunping |ocation
in "N' section and the "N-3" pit area. At the dunping
| ocations only vehicle headlights and/or back-up lights
were available and in the pit area, sections of the
hi ghwal | where equi pnent was required to work in close
proximty were not illumnated.”



11. Charles VWarren, a comercial photographer, was
hired by Mountain Drive to take some col or pictures
showi ng the degree of illumnation provided by the
[ights on Muntain
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Drive's equi pnent. The phot ographer did not provide any
illumnation in addition to that supplied by the existing
lights on the equipnment. Exhibit Ais an 8" x 10"

phot ograph of lighting provided by an end | oader |ike

the one operating in the N3 pit when the inspector
supervisor cited the NN3 pit for insufficient |ighting.
Exhi bits B through E are 8" x 10" phot ographs of

illum nation provided by the Euclid 75 trucks being

used in the dunping area cited by the inspector supervisor
for insufficient Iighting. Those photographs support a
conclusion that the trucks and end | oaders provided a
great deal of light.

12. Buddy Johnston, Mountain Drive's safety director,
acconpani ed the inspector supervisor and the other
i nspector on March 10, 1981. He introduced six 5" x
7" col or photographs of one of the Euclid 75 trucks
whi ch was being used in the dunping area on March 10,
1981. Exhibit I is a close-up picture of the front of
the truck. Johnston expl ai ned that the manufacturer
installs four lights on the front and that Mbuntain
Drive additionally installs four supplenental |ights on
the front of the truck, one on each end of the bunper
and one on each side of the hood about even in height
with the last rung of the | adder used by the truck
driver to clinmb up to the truck's cab. Exhibit His a
cl ose-up of the rear of the sane Euclid truck show ng
the two seal ed beam back-up |ights which are standard
equi prent installed by the manufacturer and two
suppl enental lights which are installed by Muntain
Drive to shine diagonally toward the Ileft and right
sides of the rear dual wheels. Exhibits F and G are two
phot os of the same Euclid truck showi ng a suppl ement a
[ight which Mountain Drive adds just behind each front
wheel so as to illumnate the area in front of the rear
dual wheels. The actual illumnation is illustrated by
the 8" x 10" photographs described in Finding No.
11 above.

13. Johnston al so introduced as Exhibits K and L two
5" x 7" photographs of a 992 Caterpillar end | oader
like the two being used in the NN3 pit when the N-3 pit
was cited for insufficient lighting. Johnston's
Exhi bits K and L show that the manufacturer equips the
| oader with lights on the boom on each side near the
| ower part of the windshield and with one |Iight on each
side of the top of the cab. Muntain Drive suppl enents
the manufacturer's cab lights with two |ights between
the two top cab lights and the mddle lights are
directed upward so that the operator of the end | oader
may see the highwall above him Johnston al so
testified that the inspector supervisor found the
lights on the end | oaders to be insufficient only when
they were being used in a position which was parallel
to the highwall.



14. Janes Courtney is an operator of a 992 Caterpillar
end | oader and he was operating it in the N3 pit on
March 10, 1981, when Mountain Drive was cited for
insufficient Iighting.
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He testified that he had worked for another conpany, Pine
Mountai n I ndustries, at a tine when that conpany had
installed six portable power plants to provide lighting
for a pit area as shown in Exhibit M and that he was
unable to work at all until the portable light plants were
renoved because they created an unacceptabl e anount of
glare in his eyes by reflecting off of mrrors and by
shining directly into his eyes. He insisted that he
could see the entire highwall and that he could see it
clearly enough to have known it if any hazardous
conditions had devel oped on the highwall in N3 pit.

He said he nearly always approached the highwall at a

45 angl e which enabled himto see to the top of the

hi ghwal | and he further said that if he were to drive his
end | oader exactly parallel and close to the highwall,

he would in that position be unable to see to the top

of the highwall because of the roof of his cab and not
because he | acked sufficient light to see to the top of

t he hi ghwal | .

15. George Brock was a truck driver on the day shift
but he was fairly often asked to report for work at 3
a.m and work to 1 p.m During such shifts, he had
wor ked when Mountain Drive had experinented with
portable lighting units. No matter how those units
were positioned, they blinded himso as to make his
wor k nore hazardous and difficult when they were used
t han when they were not used.

16. Three other truck drivers supplemented Brock's
testimony. Their nanes were B. B. WIson, B. Eugene
Johnston, and Mke Polly. Al of themtestified that
they were driving Euclid 75's on March 10, 1981, when
Citation No. 993137 was witten and that they could see
very well where they were dunping with the lights
installed on the trucks as described in Finding Nos. 11
t hrough 13 above. Al of themsaid they would cone
into the dunping area and nmake one pass around the
dunping site so as to choose the place where they
wanted to dunp. Then they woul d back up and dunp their
trucks by looking first into their top rear view mrror
and then into the lower mrror, as those mrrors are
shown on Exhibits F, G |, and J and as the areas are
illustrated in Exhibits B, C, and D

17. Doug Hoski ns has worked for Muntain Drive since
1970 and he becanme the m ne nmanager in January 1980.
He was not available to testify in person at the
hearing held on May 11, 1982, but his deposition was
taken on May 5, 1982, in Knoxville, Tennessee, at which
time he was questioned by MSHA's counsel. It was
agreed that his deposition could be received as
evidence in this proceeding. According to pages 7 and 8
of that deposition, Muntain Drive expanded its
overburden renoval ability in 1975 and the conpany
experinmented with portable lighting units for a few



nmont hs to determ ne whet her such units could be used to
maxi m ze safety and upgrade efficiency. After the
lights in
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the portable units had been positioned both high and | ow
wi t hout overcom ng the equi pment operators' objections
to the glaring and blinding characteristics, they
di scontinued the use of the portable units and had
operated for about 6 years without using any
illumnation other than the lights installed on
t he equi pnent as herei nbefore described. During that
6-year period, Muntain Drive was not cited for having
insufficient lighting until the citation involved in
this case was witten on March 10, 1981

18. After G tation No. 993137 was issued, Hoskins
di scussed the matter of illum nation with other
managenent personnel and managenent decided that their
record of no equi pnent operators' conplaints and their
safety record free of disabling injuries justified
their conclusion that their nmethods of illum nation
provi ded safe operating conditions and nerited their
filing a notice of contest with respect to the
citation.

Consi deration of Parties' Argunents

Counsel for Muntain Drive argued that his w tnesses
had carried their burden of showi ng that the
suppl enental lights installed by Mouuntain Drive on its
trucks and end | oaders provided sufficient light to
satisfy the requirenents of section 77.207, that is,
illumnation sufficient to provide safe working
condi ti ons.

| agree with Mountain Drive's counsel that the
testinmony of its witnesses and its exhibits support a
finding that there was sufficient illumnation in the N
dunping area and N3 pit to provide safe working
conditions. | also agree with Mountain Drive's counsel
that the testinony of the inspector supervisor |acked
the certainty which is required for me to find that the
i nspector supervisor's testinony alleging insufficient
lighting should be found to preponderate over the
testinmony of the truck drivers and end | oader operators
who said that they could see perfectly well.
In his argunent, counsel for the Secretary of Labor
correctly stated that there is nothing in section
77.207 which specifically requires an operator to
provide illumnating or self-generating plants. The
Secretary's counsel also agreed that Muntain Drive's
equi prent operators are uniformin their dislike for
[ighting plants.

The Secretary's counsel was critical of Muntain Drive
for its failure to present as a wi tness the operator of

the dozer in the dunping area. | amnot certain that
t he dozer operator could have contributed nmuch usefu
information as to the sufficiency of the illumnation

provi ded by his dozer's
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lights when it is considered that the inspector supervisor
testified that the dozer's |ights would have provi ded
sufficient illumnation to satisfy the provisions of
section 77.207, but the inspector supervisor rejected

use of the dozer's lights as a consistent suppl enmenta

i ght source because the inspector supervisor was unwilling
to accept the fact that the dozer operator woul d al ways

be alert and willing to shine his dozer's lights on the
dunping area at the tine each truck was dunping

Also it nust be recalled that the inspector supervisor
criticized the use of the dozer for suppl enmenta
lighting because the dozer's lights, when the inspector
supervisor came to the N3 pit, were shining toward the
oncom ng trucks. The inspector supervisor said that,
in his opinion, the dozer's lights were blinding the
truck drivers rather than hel ping themto see. To that
extent, the inspector supervisor was in conplete
agreement with the equi pment operators' objections to
lighting plants because the equi pnent operators said
that the glare fromthe lighting units nmade it
difficult for themto see where they were dunping
VWil e a dozer operator can nove his dozer to keep his
lights fromshining into a truck driver's eyes, there
is no way for a stationary lighting plant to vary its
position so as to elimnate its glare froman equi prment
operator's eyes. Moreover, every truck driver was
segregated prior to testifying but, w thout exception
each driver testified that the operator of the dozer
turned of f the dozer's lights when the trucks were
dunping so that the dozer's lights would not shine in
their eyes.

Therefore, | do not find that Mountain Drive's failure
to add an eleventh witness to its list of witnesses is
an evidentiary gap which would support a finding that
Mountain Drive has failed to carry its burden of
countervailing the testinmony of the inspector

supervisor. It is not nmy practice to cite shortcom ngs
in testinmony, but it is a fact that Inspector Callihan
did jointly sign Gtation No. 993137. | do not know

what effect his testinony woul d have had on the outcone
of this proceeding, but his failure to testify
constitutes a larger gap in the Secretary's proof than
t he absence of the dozer operator's testinony creates
in Muntain Drive's case.

The Secretary's counsel al so objects because
sust ai ned objections of Mountain Drive's counsel to
guesti ons about how the truck drivers could see when
they were in N3 pit area. The Secretary's counse
says that he relies on all the language in Ctation No.
993137 as to the NN3 pit and that he was prevented by
my ruling from devel oping his argunments in support of
the citation. The total claimof insufficient light in
the N3 pit is "™ * * * in the pit area, sections of
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t he hi ghwall where equi pnent was required to work in close
proximty were not illumnated". The violation of section
77.207 as to the NN3 pit depends exclusively on what the

i nspector supervisor used to support his conclusion that

the highwall was not sufficiently illum nated. The inspector
supervi sor does not claimto have seen a single truck in the
N-3 pit. He supported the violation in the N3 pit

excl usively by saying that the operator of the dozer or end
| oader (he didn't know which it was) couldn't see the top

of the highwall when the | oader or dozer was in close
proximty to the highwall.

Assum ng, arguendo, that the Secretary's counsel should
have been allowed to devel op the question of how nuch
illumnation trucks could have provided in the N3 pit,
the evidence is overwhelnmng that all of the lights on
the trucks were directed to the ground so that the
truck drivers could see where they were backing their
trucks before dunping their overburden. Thus, it is
certain that the lights on the trucks would not have
illum nated the highwall and no anount of
cross-exam nation of the truck drivers could have
changed the basis for the inspector supervisor's claim
that the highwall was not sufficiently illumnated to
provi de safe working conditions.

In its decision issued in Capital Aggregates, Inc., 3
FMSHRC 1388 (1981), the Conmi ssion considered two
al l eged viol ations of section 56.17-1 which reads the
same as section 77.207 involved in this proceedi ng.
The Conmi ssion stated on page 1388 that the question
presented is what constitutes illum nation sufficient
to provide safe working conditions. The Conmi ssion
then added that resolution of the question "™ * * *
requires a factual determ nati on based on the working
conditions in a cited area and the nature of the
illum nation provided". The Conm ssion found a
violation in that case because |lights at a coke storage
bi n and adj acent wal kways were not operable. The
operator in that case argued that it had provided
adequate illum nati on because it had provided
electrical outlets for portable |ighting equipnent.
The Conmi ssion then stated at page 1389, "[p]ortable
lighting could satisfy the standard where such lighting
is accessible, its use is feasible and safe, and it
provi des adequate |ight under the circunstances"”. The
Conmi ssion stated that the operator in that case had
presented no evidence to show that it had the portable
equi prent nor how much light it would provide even if
it had been avail abl e.

In this proceedi ng, Muntain Drive has gone far beyond
t he evidence considered in the Capital Aggregates case.
Mountain Drive has presented a | arge nunber of
wi t nesses who have used portable lighting in strip
m ni ng and those witnesses have shown without any



equi vocation that portable
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lighting, when used, failed to nake conditions safer
than the conditions were w thout such equipnent. In
short, portable |lighting has been shown by Muntain
Drive's evidence to be neither feasible nor safe.

| believe that Mountain Drive has established by a
preponderance of the evidence that the lights on its
trucks and end | oaders furnished sufficient
illumination to provide safe working conditions in the
N dunmping area and N-3 pit and that no viol ation of
section 77.207 has been proven.

Since | have found that no violation was proven, there
is no need to consider the civil penalty issues which
were consol idated for consideration in this proceedi ng.

VWHEREFORE, it is ordered:

The notice of contest filed on April 8, 1981, in Docket
No. KENT 81-110-R by Mountain Drive Coal Conpany is
sustai ned and Citation No. 993137 issued March 10,
1981, alleging a violation of section 77.207 is

vacat ed.

Richard C. Steffey
Admi ni strative Law Judge
(Phone: 703- 756- 6225)



