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Statement of the Case

Thi s proceedi ng concerns a conplaint of discrimnation filed
by the conpl ai nant agai nst the respondent pursuant to section
105(c) of the Federal Mne Safety and Health Act of 1977. The
conplaint was filed with the Comm ssion after the conpl ai nant was
advi sed by MSHA that its investigation of his conplaint did not
di scl ose any di scrimnation under the Act.

The conplaint filed by M. Bjes in this case states as
fol | ows:

| was renoved fromthe mne at 7:30 p.m on July 30,
1981, and inforned that | was bei ng suspended with
intent to discharge effective inmmediately for refusing
to run a shuttle car, that in the opinions of the mne
safety conmttee, Federal |nspector Charles Burke and
nysel f was a hazard to nyself and nenbers of ny crew.
The probl em was caused by ny size and the |lack of room
inthe car. A safety grievance and a regul ar grievance
were then filed which sent the case into arbitration
The arbitrator's decision was that | would be suspended
for 30 working days. | feel that ny individual safety
rights were violated and that | was disciplined
illegally under Federal |aw protecting ny right to a
saf e wor ki ng pl ace.

Respondent filed a tinmely answer denying that it had
di scrimnated against M. Bjes, and asserting that the action
t aken agai nst himwas a result of insubordination because of his
failure to conply with a direct nanagenent order to operate the
shuttle car in question
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A hearing was conducted in this matter in Pittsburgh,
Pennsyl vania, on April 6, 1982, and the parties appeared and
participated fully therein. The parties filed post-hearing
briefs, and the argunents presented therein have been consi dered
by me in the course of this decision

| ssues

The principal issue presented in this case is whether M.
Bjes' refusal to operate the shuttle car in question was
protected activity under the Act, and whether respondent's
di sciplinary action taken against himfor this refusal is
di scrimnatory under the Act. Additional issues raised by the
parties are identified and discussed in the course of this
deci si on.

Applicable Statutory and Regul atory Provi sions

1. The Federal M ne Safety and Health Act of 1977, 30
U S.C. 0301 et seq

2. Sections 105(c)(1l), (2) and (3) of the Federal M ne
Safety and Health Act of 1977, 30 U.S.C. 00815(c) (1), (2) and

(3).
3. Commission Rules, 29 CFR 2700.1 et seq.
Conpl ai nant' s Testi nony and Evi dence

Richard Bjes testified that on July 30, 1981 he was ordered
to operate the nunber 9 shuttle car, but he found it
unconfortabl e and he was unable to reach the brake pedal with his
I eg and he could not steer with his hand because his leg was in
the way. He advised the shift boss of his difficulties, but was
told to try and operate it anyway and he operated the machine for
the remai nder of the shift. However, the machine had to be shut
down for repairs for two hours because he ripped off sonme notor
hoses while trying to manuever the machine in the section. The
car in question is a low profile machine and then he experienced
difficulty in reaching the controls so as to facilitate backing
in and out of areas where pillar extraction was taking place.
After the shift was over he discussed the matter with a safety
comm tteeman and with mine foreman Hofrichter. After his
di scussion with M. Hofrichter, he was under the inpression that
sonmeone el se woul d be assigned to the I ow profile machi ne and
that he (Bjes) would be assigned to a high profile car which had
nmore room under the operator's overhead canopy.

After returning to work the next day, M. Bjes stated that
he told the section boss that he was not going to operate the | ow
profile car and that he was supposed to operate the high profile
one instead. After checking with the office, his boss told him
he was to operate the low profile machi ne, and when M. Bjes
refused to operate it M. Hofrichter and the safety comtteemnman
cane to the section and M. Bjes denonstrated
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t he probl em he had operating the machine. They did not agree
with him and federal inspector Charles Burke was called to the
scene to ook at the machine with another safety conmtteenman
and M. Bjes clains they agreed with his position that he could
not safely operate the low profile shuttle car. Wen he asked
managenent to assign himto other duties pending a resolution of
the dispute, he was informed that he was under suspension wth
intent to di scharge and was sent honme (Tr. 15-19).

M. Bjes stated that after returning to work after his
suspensi on, he was assigned to the sane low profile shuttle car
and attenpted to operate it. He did so because he lost his
arbitration case concerning his initial refusal to operate the
machine. He ran the car for two hours but was injured when he
struck his knee on the steering wheel while attenpting to stop
the machine while pulling in behind a continuous m ni ng machi ne.
He suffered a fractured knee cap and torn |iganments, underwent an
operation, and was incapacitated for five nonths. M. Bjes
stated further that |Inspector Burke's accident report reflected
that the injury was caused by his | eg being positioned above the
steering wheel, and instead of going outside the wheel when he
attenpted to stop the machine, his | eg went inside, thereby
causing his injuries (Tr. 20).

On cross-exam nation, M. Bjes confirmed that he had worked
for the respondent for sonme six years. He also identified the
machi ne he refused to operate as a standard |ow profile shuttle
car, and stated that there were two additional cars operating in
the section at the sane tinme, one a |low profile machi ne and one a
high profile machine. Prior to July 1981, he operated a scoop in
the four east section, but would "fill in" as a shuttle car
operator when the regul ar operator did not show up for work. He
estimated that he operated a shuttle car on and off for six
months prior to July 1981, but always on a "fill in" basis. His
regul ar job classification was as a scoop operator and he
operated a scoop 95 percent of the time and the shuttle car five
percent of the time (Tr. 25).

M. Bjes confirned that prior to July 1981, he operated the
other | ow profile nunber 10 car, and while he conplained to
managenent that the nmachine was too small, he did not invoke his
safety rights. He also stated that he regularly operated the
hi gh profile nunber four machine until July 27 or 28 when the
regul ar operator returned to work, and he (Bjes) was reassigned
to the low profile car. M. Bjes confirned that he understood
that seniority on his crew dictated that he would be required to
operate the nunber 9 shuttle car, but that he decided it was
unsafe during the course of the shift and not when the regul ar
operator (VWall) returned to work (Tr. 27-29).

M. Bjes indicated that the number 9 machi ne was not
defective, and he expl ained how he tore the hose off the machine
on July 28th while operating it in the section. He reported the
damage to section foreman Wayne Ross, and he stated that M. Ross
told himto get off the nachi ne because he could not steer it
around the corner. M. Bjes also confirmed that when he nmet with



M. Hofrichter, both he and safety comm ttman John Adans were
left with the inpression that he could switch to the higher
profile machine (Tr. 34).
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M. Bjes stated that he is six feet one and a half inches tal
and wei ghs 195 pounds, and that he has observed shuttle car
operator Richard Shaffer operate the |low profile machine. M.
Shaffer is six feet, three or four inches tall and weighs 200
pounds, and M. Bjes stated he has observed hi moperate the
machi ne, but does not believe he can do it safely since he does
not consider it safe "when you have to operate it with your knees
under your chin" (Tr. 35).

M. Bjes stated that at the tinme M. Ross renoved himfrom
the machine he did not tell himof his injury and that M. Ross
assigned himto some belt work. M. Bjes walked to the belt and
commenced shovel ling work, but did not report his injury because
"if we would report every little injury we get during the course
of the shift we wouldn't get any work done" (Tr. 37). He
indicated that at the time of his injury he thought he had sinply
"twisted his knee up a little bit" and commented that this
"happens all the time in the mnes" (Tr. 37).

On redirect, M. Bjes stated that a "few people"” had
previously been renoved fromshuttle cars because of their size
and inability to operate the machines, and that there had never
been any questions about it and no disciplinary action was ever
taken agai nst them He confirnmed that Consol did not contest his
i njury conpensation claim and that m ne managenent found t hat
t he cause of the accident was that he was "injured while
operating the shuttle car and ny left knee struck the steering
wheel " (Tr. 38-39).

In response to bench questions, M. Bjes identified one M ke
Watt as an operator taken off the sane machi ne two years ago
because he could not safely operate it. He also stated that
"everybody that run that shuttle car conplained that it was too
small no matter what their size was" (Tr. 40). He also indicated
that the problenms with low profile shuttle cars has been
di scussed at union safety conmttee neetings and that he invoked
"his individual safety rights and | got fired for it so I guess
everybody is afraid to do anything” (Tr. 43). He also confirned
that "nobody ever refused to run it because it was unsafe.
Everybody just went ahead and said, | guess I'll just runit, to
keep out of trouble” (Tr. 43). He described his actions after he
was injured as follows (Tr. 44-46):

JUDGE KQUTRAS: And then you went ahead---

THE WTNESS: | went hone.

JUDGE KOUTRAS: No, what was the---

THE WTNESS: They carried ne out on a stretcher
JUDGE KOQUTRAS: Let me see if | can---you hit your

knee on the shuttle car and you go off. And were you
assigned to shovel coal then?
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THE WTNESS: | couldn't do it, that's why | was only there for
such a short time and | was | ooking for the boss and coul dn't
find himso | went and sat by the pole until he cane back.

JUDGE KQUTRAS: Ckay, soO you weren't assigned to shovel
coal for any extended period of tine?

THE W TNESS: No.
JUDGE KQUTRAS: Ckay.

THE WTNESS: | didn't even finish what | was supposed
to do.

JUDGE KOQUTRAS: And then you were carried out of the
m ne on a stretcher?

THE WTNESS: Yes, sir. To the hospital.

JUDGE KQUTRAS: And you were diagnosed as having a
fractured knee cap?

THE WTNESS: At the energency roomthey diagnosed it
as a possible fracture and torn liganents with sprain
or somet hi ng.

JUDGE KOQUTRAS: It wasn't actually torn |iganments of
fracture, just possible but, in any event you were
i ncapacitated, right?

THE WTNESS: Right.

JUDGE KOQUTRAS: How | ong were you of f work?

THE WTNESS: Five and a half nonths | think it was.
JUDGE KOUTRAS: Due to that injury?

THE WTNESS: Yes, sir. | ended up getting operated on
and the recovery after that.

M. Bjes stated that his salary as a scoop operator was the
same as that of a shuttle car operator. He also indicated that
he volunteered to accept other work after refusing to run the
shuttle car, and that he would al so accept a | ower paying job or
take alternate work while his dispute was being resolved (Tr.
52).
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Ri chard Borella, testified that he is enployed by the respondent
and al so serves as chairman of the mne safety conmttee. He
confirmed that prior to the instant litigation, Ray Siefert was
taken off the shuttle car because he could not operate the car
safely and efficiently due to his size and he was not disciplined
for this. M. Borella confirned that he was present on July 30,
1981, in the section in question with Federal inspector Charles
Burke and M. Bjes. M. Bjes denonstrated the problem he was
having with the shuttle car in question. M. Bjes had great
difficulty in reaching the brake, and when he did so his left
foot woul d get above the steering wheel itself which in turn
created a problemin steering the machine. M. Borella stated
that I nspector Burke indicated to himthat because of his
(Borella's) size, he couldn't run the machine safely. M.
Borella indicated that M. Burke sat in the machine and al so took
some nmeasurenents, and commented that it was possible to nmake
some nodi fications to the machine to alleviate the size problens
(Tr. 54-56).

M. Borella confirmed that after M. Burke | ooked at the
machi ne, he (Borella) advised M. Bjes that he agreed with his
conclusion that he could not operate the car safely, and that he
did so on the assunption that the machine could be nodified to
permit M. Bjes to operate it safely. M. Borella also indicated
that he made his recomendati ons concerni ng machi ne nodi fications
to M. Hofrichter. Wen M. Hofrichter rejected his
recomendations as invalid, he (Borella) advised M. Bjes that he
shoul d not operate the machine and indicated that "we will go
t hrough what ever actions being necessary to alleviate this
problem (Tr. 57). M. Borella confirned that he was not
di sciplined for advising M. Bjes not to operate the machi ne, and
he believed that he acted within his jurisdiction as a safety
conmitteeman in advising M. Bjes not to operate the machine (Tr.
59). He also confirnmed that he specifically suggested to M.
Hofrichter that M. Bjes be taken off the machine, reassign him
to anot her nmachine, or assign himother work (Tr. 60). However,
managenent believed they had the right to assign himto the sane
machi ne, and he confirmed that the arbitrator denied M. Bjes
relief because the arbitrator did not believe that his operation
of the machine constituted an i mm nent danger (Tr. 62).

M. Borella confirmed that he was aware of the fact that M.
Bj es was injured upon his return to work, but does not have a
copy of the accident report. He also confirmed that sone
nodi fications were made to the nachi nes but that operators stil
conpl ai ned with operational problens while running them
Managenment took the position that they could purchase any
equi prent they desired, and the union's position was that the nen
woul d operate the nachines if they can do so safely (Tr. 63). He
believed that M. Bjes had a legitimate reason for refusing to
operate the machi ne even though the arbitrator did not believe
that an i nm nent danger existed under the contract, and he
believed "it was just foolish to even consider to make sonebody
do something that they feel is unsafe when there is a way that
can be alleviated (Tr. 65).



On cross-exam nation, M. Borella stated that it was not
necessary to purchase low profile shuttle cars for the four east
section. The
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m ne has two low profile cars and they both operate in that
section, and have been continuously operating in the section
since July 1981 (Tr. 66). The low profile cars in question have
been t he subject of discussions at union neetings and "just about
everybody that run them has sone probl ens because of their size.
But, Rich's was getting to the point that it was unsafe, totally
unsafe" (Tr. 67). Some of the operator's are smaller in stature
that M. Bjes, and sone are larger, and he conceded that none of
t he ot her operators have invoked their safety rights (Tr. 68).

He believed M. Bjes acted in good faith in asserting his rights,
and he described sonme of the problens in operating the | ow
profile car (Tr. 69-71). He conceded that M. Bjes' conplaint
about the car in question seens to be peculiar to himand that no
one el se conplained to the point where they intended to shut the
machi ne down and invoke their individual safety rights (Tr. 74).
He concurred in M. Bjes' judgnment that he could not operate the
machi ne safely (Tr. 74). He confirmed that M. Seifert is six
feet five inches tall and weighs 260 pounds and is significantly
|arger that M. Bjes (Tr. 75).

Respondent' s Testi nony and Evi dence

Wayne T. Ross, section foreman, testified that M. Bjes was
first assigned to his crew on Monday, July 27, 1981, and that the
next day the crew was working in the four east section on retreat
mning work. He identified a scale map of the section (exhibit
R-1), and testified as to where mning work was taking pl ace,

i ncluding the areas where the shuttle cars were operating (Tr.
114-119). M. Ross indicated that three shuttle cars were
operating on the section at that tine, and he identified them as
car nunbers four, nine, and ten. The nunmber four car is the high
profile off-standard car, the nunber nine is a low profile
standard car, and the nunber ten is a low profile off standard
car. On July 28th, cars four and nine were used and the nine
operator purchased the two |ow profile cars because of the height
of the coal. M. Bjes was operating the nunber nine car on July
28t h, and Tim Peterman was operating the nunber four car, and he
did not nmake the initial car assignnents. The senior operator
has his choice of cars (Tr. 119-121).

M. Ross testified that during the shift on July 28, M.
Bj es advi sed hi mthat he was running his machine only in | ow
gear, and M. Ross believed that it was due to a bad tramer. He
observed nothing out of the ordinary with regard to the manner in
which M. Bjes was operating the machi ne and he observed hi m make
two or three trips prior to his nmaking the statenent concerning
low gear. M. Bjes also stated to himthat he "coul d not
under stand why the conpany buys junk”, and when afternoon shift
foreman Bill Ross visited the section that day he di scussed M.
Bjes' comrents with him (Tr. 124). M. Wayne Ross confirned that
t he machi ne was down during the shift, and a report he identified
reflected that it was down for 45 m nutes because of a danaged
hydraul i c hose on the torque converter, and he expl ained that the
damage occurred when the nmachine ran over a large lunp of coal on
the tramroad (exhibit R2; Tr. 125). M. Ross identified a
schematic drawi ng of the shuttle car, explained where the danmage



was sustained, and indicated that it was not caused by the car
running into the coal rib (exhibit R3; Tr. 127).



~2050

M. Ross testified that his crew worked again on July 29th in the
four east section and before the shift began he di scussed M.
Bj es' comments nade the day before with M. Hofrichter and M.
Hofrichter responded "we will just have to see how it goes" (Tr.
128). When the shuttle cars did not show up, M. Ross went to
| ocate them and found M. Bjes and M. Peternman engaged in a
conversation. At that tine M. Bjes advised himthat he was not
going to operate the nunmber nine car because it was unsafe and
this was the first time M. Bjes had nmade that claimto him
VWhen he asked M. Bjes to explain, M. Bjes told himthat he was
havi ng troubl e working the pedals, and he refused to operate the
machi ne and advised M. Ross that he was invoking his individual
safety rights. M. Peterman then refused to operate nachine
nunber nine and stated that "if Bjes didn't have to run numnber
nine car he didn't have to run it either"” (Tr. 129). However,
M. Peterman agreed to operate the machine after M. Ross advi sed
hi m he was going to find out what was goi ng on.

M. Ross stated that his crew worked again on Thursday, July
30, and that he discussed M. Bjes' refusal to operate his
machine with M. Hofrichter, and the three of them had a neeting
that same day. M. Bjes was assigned alternate work, and during
the rest of the day neetings were held between representatives of
the safety comittee, nmine managenent, and a federal inspector.
At notine did M. Ross hear M. Bjes offer to operate the nunber
10 shuttle car. M. Ross expressed an opinion that M. Bjes
operated the nunber four car safely during the entire shift of
July 28, and he saw no problens with M. Bjes operating the car.
Anot her operator, larger than M. Bjes, operated the nunber nine
car wi thout any problens for two or three nonths in the section
and he identified himas Dave Mnteith.

M. Ross stated that M. Bjes returned to work on Septenber
14, 1981 and was assigned to his crew on the sanme four east
section operating the nunber nine shuttle car. M. Peterman was
operating the nunber four car at this tine. After a couple of
trips, the mner operator (Cecil Wall) asked himto take M. Bjes
of f the car because he (Wall) thought that M. Bjes was not
trying to operate it safely during the retreat mning which was
going on. He immedi ately renoved M. Bjes fromthe nachi ne and
explained to himthat M. Wall had conpl ai ned that he wasn't
trying to operate it safely, and M. Ross agreed with M. Wall
that this was the case (Tr. 133). M. Ross then reassigned M.
Bjes to | abor work shovelling the belt, and M. Bjes did not
i nform hi mabout any injuries at that tinme (Tr. 134).

M. Ross stated that after assigning M. Bjes to belt work,
he observed hi mwal king toward the belt area and that he was
"wal king fine". About an hour |ater when he discovered that the
belt was not running, he went to see why and observed M. Bjes
sitting by the power center. M. Bjes advised himthat he had
injured his knee and M. Ross sumoned shift foreman Bill Ross to
cone to the area and take M. Bjes away. M. Bjes was taken away
on a stretcher and M. Wayne Ross could not explain how M. Bjes
was i njured, but he did not believe he was injured on the
steering wheel of the car because M. Bjes had conpl ai ned that



hi s knee was positioned above the steering wheel (Tr. 135). M.
Wayne Ross confirmed that Bill Ross is his brother (Tr. 137).
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On cross-exam nation, M. Ross confirmed that M. Bjes had never
previously refused to run equi pnent or to do what was expected of
himduring the time that he worked for him He also denied that
m ne managenment had never warned himto "watch out” for M. Bjes
(Tr. 138). In explaining M. Wall's conpl aints about the manner
in which M. Bjes operated the machine, M. Ross stated as
follows (Tr. 141-142):

JUDGE KOQUTRAS: M. Wall was running a continuous
m ni ng machi ne?

THE W TNESS: Yes, sir.
JUDGE KOQUTRAS: M. Bjes was running a shuttle car?
THE W TNESS: Yes, sir.

JUDGE KOQUTRAS: And the two work in tandun? The
| oadi ng process?

THE WTNESS: Yes, sir. Once M. Bjes got three
quarters | oaded he put on a big show, craw ed out of
t he buggy- -

JUDGE KOUTRAS: Now, wait a mnute, don't characterize
himas a big show just tell ne what he did.

THE WTNESS: Ckay, he took his time changi ng around
positions in the seat.

JUDGE KQUTRAS: Ckay.

THE WTNESS: M. Wall felt that it was unsafe. He
didn't want to do it that way.

JUDGE KOQUTRAS: Do what? Change seats?
THE WTNESS: No, the way he was doing it.
JUDGE KQUTRAS: And how was that?

THE WTNESS: You can't turn around and you can turn
around qui ck, which is the way you have to do it. But,
M. Bjes didn't want to do it quick. He wanted to take
his tinme.

M. Ross confirned that M. Peternman was not disciplined for
initially refusing to run his machi ne because he gave hima
second opportunity, as he did M. Bjes, and he ran it (Tr. 143).
He confirmed that in retreat mning the continuous m ner operator
wants the shuttle car to get out as quickly as possible because
all the coal is gone and it will cave in, and the fact that one
car operator is not as swift as another is cause to take him off
the car. Wien asked to explain why M. Bjes could not nove in
and out as quickly as other operators, M. Ross stated that it
was his opinion that M. Bjes did not want to because he did not



want to run the nunber nine car and M. Ross believed he was
"sluffing off" and wanted to nmake an issue over it. However, he
could not explain why M. Bjes had not done this earlier (Tr.
145-146).
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M. Ross did not dispute the fact that when M. Bjes operated the
nunber four shuttle car, his knee was up in his face, but he
disputed M. Bjes' claimthat he had difficulty in reaching the
brake pedal (Tr. 150). M. Ross also confirned that he | ooked at
M. Bjes' knee when he clainmed he had been injured, observed a
red mark but nothing unusual, and noticed no swelling (Tr. 151).
M. Ross did not followup on M. Bjes' condition after he was
taken away on a stretcher, and he subsequently |earned that he
had fractured his knee cap (Tr. 151). Regarding M. Peterman's
reluctance to operate the shuttle car, M. Ross stated as foll ows
(Tr. 152-153):

JUDGE KOQUTRAS: (Ckay, this conversation with M.
Peterman now, | take it since M. Peterman had
seniority on M. Bjes, that he would have the sel ection
of whi ch nachine to operate, correct?

THE WTNESS: Yes, sir.

JUDGE KQUTRAS: And when M. Bjes suggested that he
wasn't going to operate the nunber nine machine, you
wanted to get on with your production, you wanted to
get the matter resolved, you wanted to go ahead, you
suggested that M. Peterman make a switch for the tine
being, is that the way it was?

THE W TNESS: Yes, sir.
JUDGE KOQUTRAS: And M. Peterman did not object?
THE WTNESS: At first he did, yes.

JUDGE KOUTRAS: And that's when he made the coment,
well, if he doesn't have to run it, why do |?

THE WTNESS: Right.

JUDGE KQUTRAS: And his reluctance to run it would be
on what, do you have any idea as to why M. Peternman
made that statenent? Did he independently believe that
he woul d be unsafe? O is it sinply that how conme you
are treating himdifferent than ne?

THE WTNESS: | feel that it was |like, you know, why
shoul d he get special treatnent. |If he doesn't have to
run it why should 1? There was no question of safety
with M. Peterman at all.

JUDGE KQUTRAS: And so, he nade the agreement to make
the switch?

THE W TNESS: Yes, he did.
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WIlliam A Ross, shift foreman, testified that he has known M.
Bjes for six years and that M. Bjes worked for himfromtine to
time as a general |aborer during weekend "dead work". He
confirmed that he went to four east section on July 28, 1981,
spoke with section foreman Wayne Ross, and observed M. Bjes
operate the shuttle car. He observed nothi ng unusual while
observing himload three shuttle cars and wat ching hi munl oad the
cars at the dunping point. He then flagged hi mdown and inquired
about the "problens" he was having with the car and M. Bjes
expl ai ned that he couldn't run the car in second gear. Wen M.
Bj es began to show himby noving his feet, M. Ross was called to
the phone and left the area (Tr. 160). He next returned to the
section on July 30, in the conpany of Inspector Burke and safety
conm tteerman Borella. He heard M. Burke comment that he
observed no i mm nent danger and that he (Burke) saw no reason why
M. Bjes or anyone el se could not operate the car safely. He has
observed ot her nmen bigger than M. Bjes operate the nunber nine
car with no problens, and he never heard M. Bjes volunteer to
operate the nunber ten car (Tr. 161).

On cross-exam nation, M. Ross explained that "running the
car in second gear" neans that the car is operated in a faster
nmode. M. Ross stated further than when M. Bjes told himhe was
not going to run the car in second gear, he said nothing to him
and had no tinme to evaluate the situation. However, he did
recall M. Bjes explain that he could not reach the nachi ne brake
pedal s while driving the machine faster (Tr. 166-167).

Thomas Hofrichter testified that in July 1981, he was the
m ne foreman and acting superintendent at the mine in question,
and that he is still serving as acting superintendent. He
confirmed that he suspended M. Bjes in July 1981, with intent to
di scharge him and he identified letters given to M. Bjes
concerni ng the suspension and di scharge (Exhs. R4, R5). He
al so confirmed that M. Bjes was di scharged for insubordination
for refusing to operate the nunmber nine shuttle car in the four
east section. M. Hofrichter also identified a copy of the
"enpl oyee conduct rules" which are posted at the nmine (Exh. R6),
and indicated that rule No. 4 covers insubordination for refusal
to performwork assigned or to conmply with a supervisor's
direction (Tr. 168-170).

M. Hofrichter confirmed that M. Bjes filed a grievance
concerning his suspension and that it went to arbitration. He
indicated that M. Bjes received a thirty-day suspension rather
t han bei ng di scharged, and that the arbitrator issued this
penalty because it was a first time offense, no previous bad work
record by M. Bjes, and the arbitrator's "confusion" as to
whet her the case before himwas a safety grievance or an
arbitration case (Tr. 171).

M. Hofrichter testified that he first | earned of any
potential problemw th the shuttle car in question on Wdnesday,
July 29, 1981, when M. Wayne Ross advised himthat M. Bjes was
having a problemwith the car. M. Bjes cane to see himin the
conpany of safety conmtteenman
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John Adans and advi sed himthat he was havi ng probl ens operating
t he nunber nine car and asked if there was sonething he could do
to aleviate the problem During the ensuing discussions, problens
concerni ng the machi ne seat |ocation and canopy heights were

di scussed, as well as whether or not M. Bjes could be swtched
to another car. M. Hofrichter advised M. Bjes that he would

| ook at possible solutions, including to switch M. Peternman, but
i ndi cated that M. Peterman was the senior man and woul d have the
choice as to which car to operate (Tr. 173). The next day, M.
Ross advised himthat M. Bjes refused to run the car and had

i ndicated that M. Hofrichter told himthat he did not have to
because he would switch to another car. M. Hofrichter advised
M. Ross that this was not the case, and that he told M. Bjes
that he was to operate the car until a solution to the problem
was reached. Another neeting was held that day with M. Bjes,
and uni on and managenent people were present. M. Bjes again
stated that he would not run the car because he did not believe
it was safe, and M. Hofrichter advised himthat his intent was
not to effect an inmediate switch, and that M. Bjes was to
operate the car until the problemwas solved. M. Bjes then

i nformed himthat he was invoking his safety rights and refused
to operate the machine (Tr. 174-175).

M. Hofrichter stated that after the aforenmenti oned neeting,
the union representatives advised himthat they would sunmon
Federal Inspector Burke to the mine to | ook at the machine. Later
that day, he entered the mine with the union safety commtteenen
and, a conpany mai ntenance foreman, and M. Bjes was sumopned to
the face area where the nunber nine shuttle car was parked. The
operator pulled it back into the roadway and M. Bjes sat in the
car and denonstrated his problemw th operating the machine. M.
Bjes sat in the seat facing inby, and operated the brake pedal
the tram and the steering wheel. He then sat in the seat facing
the opposite direction (outby) and did the sane thing. However,
at that point M. Bjes advised himthat he had no problemin that
position, but that his problemwas in sitting facing inby, and in
that position he experienced a problemin turning the seat and
that he couldn't stand the canopy when he turned. Safety
conmi tteenman Adans was asked whet her he saw any i mm nent danger
connected with the probl ens denonstrated by M. Bjes and replied
"no". M. Hofrichter then clinbed into the car and had no
problems with it and he stated that he "really didn't understand
the problem (Tr. 177-178).

M. Hofrichter stated that when I nspector Burke arrived to
| ook at the car in question, he announced that he was there to
det erm ne whether an inm nent danger exi sted and he proceeded to
climb into the car and take neasurenents. He also asked M. Bjes
to denonstrate any problens, and M. Burke then concluded that no
i mm nent danger existed, and advised M. Bjes that it was safe
for himor anyone else to run the machine (Tr. 179). Safety
conmitteenman Borella al so agreed that no inmm nent danger existed,
but M. Hofrichter conceded that both M. Borella and M. Burke
did coment that sonme "hazards" and "problens" did exist with the
operation of the machine. He explained that these problens were
in connection with the canopy height, the seat location, and the



possi bl e rel ocati on of the machine brake pedals, but that M.

Bur ke advi sed himthere was nothing he could do about these itens
and that it was "between you and the nmen as far as what sol utions
you come up with" (Tr. 180). M. Hofrichter explained what
transpired next, as follows (Tr. 181-182):
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W& went through the discussion and we really

couldn't resolve the problens at hand, there really
wasn't anything that since Rich had run the car before
that there was anything that was abnormal |y hazar dous
to himin operating that car. And he could continue
to operate that car until such a tinme that we could | ook
at the possibility of making it nore confortable for
hi m by maki ng these changes.

At that tinme | had nade the decision that it's safe for
Rick Bjes to run that car and he was in turn going to.
There was still nore discussion anmong all the people
t here because, as | say, there were eight people.
| tried to conmmunicate with all the people that were
there at the time. So then Wayne Ross canme up to ne
and asked well, what are we going to do? | said, as
far as 1'm concerned we've been through it all and Rich
is going to run that shuttle car
In the mean tinme Rick Borella, John Adans had wal ked
down the track and I went over to Rich and said, you
know we have been through this all now, it's tine to
get on the shuttle car and go.

He said, no, I'mnot running that shuttle car, it's not
safe for nme to run. He left, he went down the track
and got Rick Borella and John Adans, they canme back up
and asked nme are you suspending Rick with the intent to
di scharge. | said, yes, | am Because we've been
through the full ganbit, 1've done everything that |
t hought was physically and practical at the time and
it's been resolved and Rich is to get back on the car
Rick said that as a nenber of the safety commttee that
he was recomendi ng that Rich not run that car. Now,
is agoodtine totell himthat | had al ready nade the
deci sion that Rich was going out of the mne and so we
proceeded out of the mine then.

M. Hofrichter indicated that the nunber nine and ten
shuttle cars were practically identical, and that at no tine did
M. Bjes offer to operate the nunber ten car, and his refusal to
operate one car was the same as not operating the other one (Tr.
183). M. Hofrichter believed that M. Bjes would have
encountered no hazards in operating either car, and he indicated
that people of his size have operated both cars on a regul ar
basis with no problens (Tr. 186-187). Wen asked whet her he
believed that M. Bjes was acting in good faith when he refused
to operate the car, M. Hofrichter replied (Tr. 187):
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A. No, not at all.

Q \Wat is the basis for your opinion?

A It was right at the tine that Wayne Ross was t
new section foreman, Rich Bjes was just in the process
of just being bunped back fromthe nunber four shuttle
car to the nunber nine shuttle car

He saw the potential of operating nunber nine car
he was able to bid off. And there really that nmany
bi ds available, there weren't any bids available at the
time and he could see hinself positioned in four east,
in a retreat section, under Wayne Ross operating nunber
nine. And it was not sonmething that he totally chose
to do and this was his only way out.

On cross-exam nation, M. Hofrichter testified as to the
di nensi ons of the nmachine, and he confirnmed that at the tine of
the nmeetings underground with the union representatives, safety
conmmitteman Borella did recommend that M. Bjes be renmoved from
the machine in question in accordance with the contract terns
(Tr. 193-201). Wen asked to explain why sone machi ne operators
were pernmtted to be taken off their cars, while others were not,
M. Hofrichter responded as follows (Tr. 204):

he

until

A It's a sinple fact that the eyes of managers sane

as all the other forenmen at that mne to make the
decisions as far as what is safe and what is not safe,
what is practical, what is efficient for the operation
of the mne. You see a guy operate and say yes, he can
run a machine or no, he can't run a nmachine. That's
managenent s deci sion to nmake that determ nation. And
in the case with the other ones it was deci ded that
they weren't capable of running the machine, so they
were taken off.

Joseph Groshol z, section foreman, testified that M. Bjes
wor ked under his supervision from Cctober 1980 to July 1981, in
the four east section. He was initially classified as a scoop
operator but operated a shuttle car on and off filling in for the
regul ar operator. Sonetime in January 1981, M. Bjes asked to be
assigned to the number four shuttle car since he had seniority
over the operator at that tinme. M. Hofrichter approved the
switch and M. Bjes was assigned as a shuttle car operator. He
operated the nunber ten car at tines, and it too was a | ow
profile car. The nunber ten and nine cars were originally in the
section, but after the nunmber four car was purchased, it replaced
the nunber ten car which was taken out of service to use as a
spare. M. Bjes operated the nunber ten car w thout any problem
and never clained it was unsafe (Tr. 229-234). M. Gosholz
indicated that there is no basic difference between the operating
paranmeters of the nunber nine and ten shuttle cars other than the
fact that one is a standard car and the other an off-standard
(Tr. 235).
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Di scussi on

As indicated earlier, the issue presented in this proceedi ng
i s whether Conpl ainant Bjes' refusal to run the No. 9 shuttle car
at the Laurel Mne on Thursday, July 30, 1981, is protected by O
105(c) of the Act. Refusal to performwork is protected under
section 105(c)(1) of the Act, if it results froma good faith
belief that the work involves safety hazards, and if the belief
is a reasonable one. Secretary of Labor/Pasula v. Consolidation
Coal Co., 2 FMBHRC 2786, 2 BNA MsHC 1001 (1980), rev'd on other
grounds, sub nom nsolidation Coal Co. v. Marshall, 663 F.2d 1211
(3rd Cir. 1981); Secretary of Labor/Robinette v. United Castle
Coal Co., 3 FMBHRC 803, 2 BNA MSHC 1213 (1981); Bradley v. Belva
Coal Co., 4 FMSHRC 982 (1982). Further, the reason for the
refusal to work must be conmunicated to the m ne operator
Secretary of Labor/Dunmire and Estle v. Northern Coal Co., 4
FMSHRC 126 (1982).

In considering the effect of a previous arbitration decision
whi ch had deni ed Pasula's clains of discrimnation, the Court, at
663 F.2d 1219, nmade the foll ow ng observation

In this case, the considerations underlying the
standards of gravity of injury in the Wage Agreenent
and in the statute are different. The \Wage Agreenent
requires the arbitrator to determ ne whether the hazard
was abnormal and whether there was inmm nent danger
likely to cause death or serious physical harm The
underlying concern of the Mne Act, however, is not
only the question of how dangerous the condition is,
but also the general policy of anti-retaliation
(agai nst the enpl oyee by the enployer). Because this is
a major concern of the Mne Act, it requires proof
nmerely that the mner reasonably believed that he
confronted a threat to his safety or health. Those who
honestly believe that they are encountering a danger to
their health are thereby assured protection from
retaliation by the enployer even if the evidence
ultimately shows that the conditions were not as
serious or as hazardous as believed. Questions of
i mm nence and degree of injury bear nore directly on
the sincerity and reasonabl eness of the miner's belief.
(enphasi s added)

In a detailed footnote at 663 F.2d 1216-1217, the Pasul a
Court discussed the right of the miner to refuse work, and
al t hough the Court did not state any specifics, it did agree that
there was such a right in general when it stated

Thus, al though we need not address the extent of such a
right, the statutory schenme, in conjunction
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with the legislative history of the 1977 Mne Act, supports a
right to refuse work in the event that the mner possesses a
reasonabl e, good faith belief that specific working conditions
or practices threaten his safety or health.

Id. at 1217 n. 6.

In Pasul a the Conm ssion established in general terns the
right of a mner to refuse work under the Act, but it did not
attenpt to define the specific contours of the right. |In severa
deci sions followi ng Pasul a, the Conm ssion di scussed, refined,
and gave further consideration to questions concerning the
burdens of proof in discrimnation cases, "m xed-notivation
di scharges”, and "work refusal”™ by a mner based on an asserted
safety hazard. See: WMSHA, ex rel. Thomas Robinette v. United
Castl e Coal Conpany, VA 79-141-D, April 3, 1981, MSHA ex rel
Johnny N. Chacon v. Phel ps Dodge Corporation, WEST 79-349- DM
Novenber 13, 1981.

In Robinette, the Comm ssion rul ed that any work refusal by
an enpl oyee on safety grounds nust be bona fide and nmade i n good
faith. "Good faith" is interpreted as an "honest belief that a
hazard exists", and acts of deception, fraud, |ying, and
del i berately causing a hazard are outside the "good faith"
definition enunciated by the Commission. |In addition, the
Conmmi ssion held that "good faith also inplies an acconpanyi ng
rule requiring validation of reasonable belief"”, but that
"unreasonable, irrational or conpletely unfounded work refusals
do not conmmend t hensel ves as candi dates for statutory
protection".

In fashioning a test for application of a "good faith" work
refusal, the Conm ssion rejected the "objective, ascertainable
evi dence" test laid down in Gateway Coal Co. v. Mne Wrkers, 414
U S. 368 (1973), and instead adopted a "reasonable belief" rule,
which is explained as follows at 3 FMSHRC 812, April 3, 1981:

More consistent with the Mne Act's purposes and
| egislative history is a sinple requirenent that the
m ner's honest perception be a reasonabl e one under the
ci rcunst ances. Reasonabl eness can be established at the
m ni mum t hrough the mner's own testinony as to the
conditions responded to. That testinony can be
eval uated for its detail, inherent |ogic, and overal
credibility. Nothing in this approach precludes the
Secretary or miner fromintroduci ng corroborative
physi cal, testinonial, or expert evidence. The
operator may respond in kind. The judge' s decision
wi Il be nade on the basis of all the evidence. This
standard does not require conplicated rules of evidence
inits application. W are confident that such an
approach will encourage miners to act reasonably
wi t hout unnecessarily inhibiting exercise of the right
itself.

* * *x % * *x % * * * % *
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In sum we adopt a good faith and reasonabl eness
rule that can be sinply stated and applied: the mner
must have a good faith, reasonable belief in a hazardous
condition, and if the work refusal extends to affirmative
self-help, the mner's reaction nust be reasonable as well.

In MSHA ex rel. Mchael J. Dunmre and Janes Estle v.
Nort hern Coal Conpany, WEST 80-313-D and WEST 80-367-D, February
5, 1982, the Conmi ssion defined further the scope of the right to
refuse work under the Act by adding a requirenent that a
statenment of a health or safety conplaint nmust be made by the
conpl ai ning m ner, and adopted the follow ng requiremnent:

VWer e reasonably possible, a mner refusing work shoul d

ordinarily comunicate, or at |east attenpt to

conmuni cate, to some representative of the operator his
belief in the safety or health hazard at issue.
"Reasonabl e possibility" may be | acking where, for
exanpl e, a representative of the operator is not
present, or exigent circunstances require swft
reaction. W also have used the word "ordinarily" in
our fornulation to indicate that even where such
conmuni cati on i s reasonably possible, unusua

ci rcunmst ances--such as futility--may excuse a failure
to comunicate. |If possible, the comunication should
ordinarily be made before the work refusal, but,
dependi ng on circunstances, may al so be nade reasonably
soon after the refusal

Conpl ai nant' s argunents

In his post-hearing argunents, conplainant's representative
argues that M. Bjes opted to invoke his individual safety rights
and refused to operate the shuttle car in question after
encountering conditions on the shuttle car which severely limted
his ability to operate it. After several near accidents, M.
Bjes felt strongly that to operate this piece of equipnent would
in all probability lead to a serious injury or death to hinself
or to another nenber of his crew. In support of this conclusion
conpl ainant's representative points to the fact that upon his
return to work followi ng his 30-day suspension M. Bjes suffered
a serious knee injury as a result of operating the shuttle car in
guestion. Conpl ai nant suggests that M. Bjes' refusal to operate
the shuttle car is protected by Section 105(c) of the Act, as
well as Article Il1l, Section (i) of the National Bitum nous Coa
Wage Agreenent of 1981

In further support of his case, conplainant's representative
argues that respondent Consolidation Coal Company, as well as the
arbitrator who heard M. Bjes' grievance, msinterpreted the
af orementi oned contract provision by concluding that an enpl oyee
has to be exposed to an "i nm nent
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danger” before he can invoke his individual safety rights and
refuse to operate a piece of equi pnment that he believes is
hazar dous.

Wth regard to the testi nony by several Consol w tnesses at
the hearing that they operated the shuttle car in question
wi t hout invoking their individual safety rights, conplainant's
representative asserts that individual safety rights are
dependent on what an individual mner believes may be dangerous,
and not what a collective group of mners believe. Further, the
representative points to the fact that since two enpl oyees were
renoved fromthe shuttle car in question upon request, while M.
Bj es' request was denied, this raises an inference that "the
conpany had a vendetta on M. Bjes". The representative suggests
that the only reason ot her enpl oyees declined to exercise their
i ndi vidual safety rights was out of fear of "the exact
repercussi ons experienced by M. Bjes"

Finally, conplainant's representative points out that two
ot her enpl oyees had approached and conpl ained to Richard Borella,
Chairman of the Mne Safety Conmittee, about the operation of the
shuttle car in question, and that even though MSHA | nspect or
Charl es Burke had observed that the car presented "a potentially
dangerous situation", and nmade certain corrective
recomendati ons, M ne Foreman Hofrichter ignored them even after
Chi ef Mechanic Bill Young stated that any repairs would be m nor

Conpl ai nant' s representative seeks the foll ow ng renedies:

1. Reinbursenent of all |ost wages incurred as a
result of M. Bjes' suspension

2. Al record of discipline involving this matter be
renoved from M. Bjes' file.

3. M. Bjes not be required to operate this piece of
equi prent in the future

Respondent' s argunents

Respondent argues that in order to determ ne whether M.
Bjes validily exercised his right under section 105(c) of the Act
on Thursday, July 30, 1981, by refusing to operate the No. 9
shuttle car, it nust first be determ ned whether he was acting in
good faith, and if so, whether he had a reasonabl e belief that
his operation of the shuttle car posed a hazard.

Respondent submits that upon an analysis of the testinony
and docunentary evidence in this case, it seens clear that M.
Bj es was not acting in good faith on Thursday, July 30, 1981, and
the preceding two days, and that he has failed to present
substanti al evidence to prove that he was acting in good faith
when he refused to operate the No. 9 shuttle car. Although he
asserted at the hearing that he was sincere in his belief that
operating the car posed a hazard, respondent submts that M.
Bj es cannot point to other evidence that would | end support to
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assertion of good faith, and that the very nature of the inquiry,
i.e., whether an individual acted in good faith, requires the
Judge to ook to circunstantial evidence and possible notives to
account for why an individual acted as he did. In this case,
respondent asserts that the circunstantial evidence and
notivation behind M. Bjes' refusal to operate the machi ne prove
that he was acting in bad faith.

In support of its position in this matter, respondent states
that on the surface, this case may appear simlar to the case of
Pasul a v. Consolidation Coal Conpany, 2 MSHC 1001 (Review
Conmmi ssion 1980). In that case, the operator of continuous
m ni ng machi ne refused to operate the equipnent after running it
for an hour and a half. The nmachi ne had been damaged in a roof
fall and had been repaired wherein several gears had been
repl aced, and the operator conplained that it was making
excessi ve noi se which was hurting his ears and giving hima
headache. He made this conplaint imediately to his section
foreman, and the Commi ssion held that this was a valid exercise
of his right to refuse to do work posing a hazard beyond the
hazards normal |y encountered in underground m ning.

Respondent maintains that the instant case is
di stinqui shable fromthe Pasula case, in that in Pasula there was
never a question about the sincerity of the operator's
notivation, whereas in this case the notivation of M. Bjes is
subj ect to question. Although M. Bjes argues that he was
notivated out of concern for his safety and the safety of his
fellow m ners, respondent says M. Bjes invoked his safety right
because having found the No. 9 car to be unconfortable, he
realized he would have to operate it until he could bid to
anot her job

In support of its conclusions that M. Bjes' notivation is
suspect, respondent points to the uncontroverted evi dence that
M. Bjes operated the No. 10 shuttle car on nunmerous occasi ons,
and that Safety Committeenan Borella conceded that his
i nvestigation disclosed M. Bjes' operation of the No. 10 car
prior to July of 1981. Respondent also points to the testinony
of one of M. Bjes' former supervisors, Joseph Gosholz, that M.
Bj es operated the No. 10 car for himwhen the No. 9 car was down.

Wth regard to M. Bjes' contention that the No. 9 and 10
cars, even though they are both low profile cars, are different
because one is a standard car and the other an off-standard, and
that the tram pedals and steering wheels are in different
positions, respondent asserts that its wi tnesses were of the
opi nion that there was no di fference between operating the No. 9
and 10 cars, and that this testinmony is supported by Exhibit No.
9, conmparing the various dinensions of the respective
conpartnents and the di stances between the pedals on the two
shuttle cars.

In response to M. Bjes' attenpt to prove his good faith by
showi ng that he in fact offered to operate the No. 10 car instead
of the No. 9 car,
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respondent points to the fact that M. Bjes did not initially
testify on this point but did so in rebuttal after M. Borella
testified, and that M. Bjes admtted that he did not direct this
offer to any nmenber of m ne managenent. Respondent submits "that
it is incredible that M. Bjes would make such an offer and not
press mne managenent for an answer in this situation and it is
guestionable why M. Bjes waited until Thursday, July 30, 1981

to make such an offer if he ever did."

Respondent suggests that consideration be given to M. Bjes
timng in invoking his rights under section 105(c) of the Act.
In this regard, respondent states that M. Wall, who was the
m ner operator, returned to work the week of July 28, 1981, and
consequently, every nenber of the crew was bunped back. M. Bjes
was bunped fromthe senior shuttle car operator to the junior
one. His senior, M. Peterman, chose the No. 4 car that M. Bjes
had operated since January so M. Bjes was forced to operate the
lowprofile cars. Since the No. 10 car was the ol der one, the
No. 9 car was used, and M. Bjes realized that he would be forced
to operate the No. 9 car which by his own adm ssion (w th which
M. Peterman apparently concurred) was nore unconfortabl e than
the No. 4 car until he was able to bid to another job. Thus,
respondent concludes that his right to refuse unsafe work
afforded himwi th an opportunity to renove hinself from an
unconfortabl e situation

Further, respondent contends that M. Bjes failed to
exercise his right inmediately. On Tuesday, July 28, 1981, when
he was first assigned to the No. 9 car, he operated it for the
entire shift, and did not tell his inmredi ate supervisor, \Wayne
Ross, that he believed it was unsafe for himto operate the
machine. M. Bjes nerely stated that he would not run the car in
second gear. Although he did show the shift foreman, WIIliam
Ross, that he was having a problemwi th the pedals, he did not
state that it was unsafe for himto operate the machi ne, and both
of his supervisors observed hi moperating the nmachi ne and did not
beli eve that he was running it unsafely. 1In these circunstances,
respondent questions M. Bjes' sincerity.

Summarizing its defense in this case, respondent maintains
that the record does not denonstrate that M. Bjes was exercising
his right in good faith, and that given the fact that he operated
the No. 10 car and the timng of his exercise of his rights, his
nmotivation in this case is very suspect. Even assum ng that one
can find that M. Bjes was sincere in his belief, respondent
submits that it was not a reasonable one in that he operated the
No. 10 car in the past and never conpl ai ned about that car even
t hough the weight of the evidence is that the No. 9 and 10 cars
are simlar. Further, respondent points to the fact that mners
| arger than M. Bjes operated the No. 9 w thout alleging that
their size prevented themfromoperating the car safely, and M.
Bjes did not testify that he had a physical limtation that
l[imted the flexibility and use of his legs that would
di stingui sh himfromthose other m ners.

Finally, the respondent submits that little weight should be



given to the injury M. Bjes received on Septenber 14, 1981.
Respondent mai nt ai ns
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that M. Bjes' failure to tell Wayne Ross of the incident when
M. Ross removed himfromthe No. 9 car and his ability to walk
to the belt line raise serious questions regarding M. Bjes
story about how and when that accident occurred. Respondent
suggests that M. Bjes could very well have stunbled on a |unmp of
coal and found it convenient in light of his conplaint with MSHA
to claimthat his knee bunped the steering wheel of the shuttle
car, and that his version of what happened is subject to further
guesti on when one considers that his alleged problemwth
operating the No. 9 car was that his knee was above the steering
wheel

Fi ndi ngs and Concl usi ons

As indicated earlier, the critical issue in this case is
whet her M. Bjes' refusal to operate the Nunmber 9 Shuttle Car
when ordered to do so was protected activity under the Act. M.
Bjes clainms that he could not operate the shuttle car safely, and
t hat managenent's insistence that it could be operated safely and
that he shoul d operate it, exposed hinself and his fell ow crew
menbers to possible injuries. On the other hand, the respondent
mai ntains that the shuttle car could be operated safely by M.

Bj es, that he operated a simlar car in the past with no
conplaints, that other mners of conparable size and wei ght
operated the car in question with no safety conplaints, and that
M. Bjes conplaint really resulted fromhis displeasure over
having to operate a | ow profil e machi ne which he found
unconfortable. Under these circunstances, and in view of the
gui del i nes set down in the discrimnation decisions previously
di scussed, it is necessary to explore the follow ng issues:

1. \Whether M. Bjes registered and conmuni cated any
safety conplaints with the operation of the shuttle car
i n gquestion.

2. \Wether M. Bjes' safety concerns connected with
his being requires to operate the shuttle car in
guestion were made in good faith.

3. \Wether the refusal by M. Bjes to operate the
shuttle car in question was reasonable, and if so,
whet her the work refusal is protected activity under
the Act.

4. \Wether respondent has carried its burden of
showi ng that M. Bjes' suspension for insubordination
was notivated by unprotected activities and that he
woul d have been disciplined anyway for refusal to
operate his shuttle car

Statement of a Safety Conpl ai nt

The record in this case establishes that as early as July
28, 1981, M. Bjes had conplained to his section foreman Ross
that he was having difficulty operating the low profile No. 9
shuttle car. That initial
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conpl ai nt was not specifically framed in terns of any safety
difficulties, but rather, had to do with M. Bjes' claimthat he
could only run the car in | ow gear because of his clained
difficulties in reaching or mani pul ati ng sone of the controls.
These conplaints carried over to the next day when M. Ross and
m ne superintendent Hofrichter discussed the matter further.
These conpalints bl ossonmed into a full-blown safety conpl aint on
July 30, when M. Hofrichter, M. Bjes, safety chairman Borella,
MSHA | nspector Burke, and possibly a few others had a neeting or
get-together to explore the difficulties that M. Bjes clains he
was having with the operation of the shuttle car in question. At
that nmeeting M. Bjes decided to invoke his individual safety
rights and specifically advised m ne managenent that his refusa
to continue to operate the No. 9 shuttle car was based on the
fact that he (Bjes) did not believe he could operate it safely.

In view of the foregoing, | conclude and find that the
record in this case supports a conclusion that M. Bjes
conmmuni cated his belief about the safety hazard presented in his
operation of the shuttle car to his section forenman and to the
acting mne superintendent prior to his proposed di scharge and
subsequent suspensi on.

VWhet her the Safety Conplaint was Made in Good Faith

Respondent suggests that M. Bjes' conplaint was notivated
by his desire to avoid operating a | ow profile machi ne which he
found to be unconfortable while awaiting a successful bid on
anot her job. Further, respondent suggests that M. Bjes
conplaint is a sham that he concocted a story of safety
concerns, and that the injury which he suffered after his return
to duty after serving his 30-day suspension was the result of his
striking his knee on sonething other than a shuttle car
Respondent al so points to the fact that M. Bjes' clained
willingness to operate the No. 10 shuttle car was nade for the
first time in rebuttal during the course of the hearing, and only
after the subject was brought up by his wi tness Borell a.

Having viewed M. Bjes on the stand during the course of the
hearing in this case, | find himto be a straightforward and
credible witness. | believe that he was sincere when he
initially conplained about the cranped shuttle car kitchen and
the fact that he had probl ens reaching sonme of the controls. |
am not persuaded by the fact that other shuttle car operators may
have found no difficulties when they operated the machine. The
issue is whether M. Bjes' difficulties were reasonably rel ated
to any real safety concerns, and whether he was sincere in
articulating those concerns. Although it may be true that M.

Bj es' purported offer to operate the No. 10 shuttle car may have
been nade bel atedly during the course of the hearing, well after
the fact, it seens clear to me that M. Bjes' decision on July
30, not to operate the car was influenced to a great degree by
some input from MSHA Burke after his exam nation of the car in
guestion, as well as by safety conmtteenman
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Borell a who advised or inmplied to M. Bjes that he had an
absolute right to invoke his individual safety rights and could
refuse to operate the machine in question. Gven all of these

ci rcunmst ances, | conclude and find that the safety conplaint nmade
by M. Bjes was made in good faith, and was not made to avoid
operating the shuttle car to which he was assigned until

somet hing better could cone al ong.

The Reasonabl eness of M. Bjes' Refusal to Operate the Shuttle
Car

The record in this case reflects that at the tinme of his
di scharge M. Bjes had worked for the respondent for sone six
years. There is nothing to suggest that prior to the incident
over the shuttle car that M. Bjes was other than a good worker,
that he was a chronic conplainer, or that he had ever refused a
wor k assi gnnent .

In addition to the testinony by M. Bjes with regard to the
difficulties he was experiencing in operating the shuttle car in
second gear (fast node), there is the testinobny by safety
conmitteeman Borella that after M. Bjes denonstrated his
difficulties in operating the nachine on July 30, in the presence
of MSHA | nspector Burke, he (Borella) agreed with M. Bjes’
assessnent that his continued operation of the shuttle car in
qguestion presented a safety hazard. M. Borella conmunicated his
agreement directly to M. Bjes and advised himthat he could
i nvoke his individual safety rights and refuse to operate the
machi ne. M ne Superintendent Hofrichter confirnmed that |nspector
Burke sat in the machine in question, took some measurenents, and
advised himthat "it coul d be hazardous" and that he shoul d
address the problens dealing with the nachi ne seats, pedals, and
t he overhead canopy.

Prior to July 30, M. Bjes advised shift foreman WIIliam
Ross that he has having a problemoperating the No. 9 shuttle
car. Although M. Ross indicated that he saw not hi ng unsual about
the manner in which M. Bjes was running the car on July 28, he
confirmed that when he flagged M. Bjes down to inquire about any
problems M. Bjes did tell himthat he could not operate the car
i n second gear because he could not reach the brake pedal. Just
as M. Bjes was about to denonstrate his difficulties, M. Ross
was called away to the tel ephone and left the area, and did not
return until the July 30 neeting in the section

Section foreman Wayne Ross confirned that as early as July
28, M. Bjes would only run the machine in | ow gear. He also
confirmed that continuous m ning nmachi ne operator Wall had
conpl ai ned about M. Bjes "taking his time" while changing his
seat position in his car during the | oading process while in
retreat mning, and that M. Wall considered this to be unsafe
since he wanted the shuttle cars to cone in and out quickly
during the |oading process. Al though M. Ross indicated that M.
Wl | conpl ai ned about the manner in which M. Bjes operated the
shuttle car, and attributed certain statenments in this regard to
M. vall, M. Wil was not called as a witness and did not



testify. Under the circunstances, | have given little weight to
M. Wall's purported
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characterizations as the difficulties encountered by M. Bjes in
operating the car on that day, and | accept M. Bjes' testinony
that the configuration of the machine, coupled with its
operational limtations restricted his novenents while seated at
the controls, thereby contributing significantly to his inability
to reach the brake pedals.

In view of the foregoing, |I conclude and find that M. Bjes’
safety concerns over his inability to operate the nunmber 9
shuttl e car safely were reasonable. Under all of these
ci rcunmst ances, | conclude that M. Bjes had a good faith
reasonabl e belief that if he were forced to continue to operate
the shuttle car in question on July 30, this would have presented
a serious safety hazard to hinself and to at |east the m ner
operator in the section, and possibly to other mners who may
have been working on the section in close proxinmty to where he
was required to operate the machine. Although the injury which he
suffered to his knee canme after he served his suspension and
returned to work, it does bolster his argunment that requiring him
to operate the shuttle car while he was cranped into the
operator's kitchen with his knees in his face presented a rea
safety hazard. Al though respondent believes that the injury may
have been caused by M. Bjes falling and striking his knee on a
pi ece of coal, the fact is that his testinony that he struck it
on the steering wheel of the machine remains unrebutted, and
respondent's own accident report, exhibit C3, reflects that the
knee injury occurred when M. Bjes attenpted to stop the car
whil e making a turn and struck his knee on the steering wheel
The report also reflects that the car struck the coal rib when
t he brakes were appli ed.

Respondent' s def ense

Respondent's defense in this case rests on an assertion that
M. Bjes' refusal to operate the shuttle car was based on his
disli ke for a nmachi ne which he found to be unconfortable. 1In
support of this theory of its case, respondent maintains that M.
Bj es deliberately went out of his way to conjure up excuses for
not operating the machine, including a suggestion or inference
that his fractured knee-cap was self-inflicted. Respondent also
attenpted to show that the No. 9 car was simlar to another car
which M. Bjes may have operated without any difficulty, that
other mners of conparable size operated the same or simlar
shuttle without any difficulty and without filing any safety
conplaints, and that M. Bjes was observed operating the very
same car without any difficulty before he nmade his safety
conpl ai nt .

As indicated earlier in this decision, the issue presented
in this case is whether M. Bjes reasonably and in good faith
bel i eved that the operation of the shuttle car in question
presented a safety hazard to him The fact that other mners of
simlar size and wei ght nmay have had no problenms with the car in
question is not that critical. While this factor may wei gh on
t he reasonabl eness of M. Bjes' safety concerns, | have found
that these concerns were reasonable. Further, | rejected the



"laundry list" of mners who respondent clainmed were able to
safely operate the car (exhibit 0-1), and I note that none of
these mners were called to testify.
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Wth regard to the operational differences in the two |ow profile
shuttle cars, no. 9 and no. 10, respondent takes the position
that the two nmachines are so simlar, that there are no
differences in the two froman operator’'s point of view The
testinmony and evi dence adduced by the respondent on this issue
consists of opinions by M. Hofrichter and section G oshol z, as
wel | as the diagrans and neasurenents of the three shuttle cars
being used in the section (exhibits O3, O7, and O9). Neither
M. Hofrichter nor M. Gosholz were offered as expert w tnesses,
and their is no testinony or evidence that they have operated the
shuttle car in question. Further, while the neasurenents of the
No. 9 and No. 10 machines are close, there are sone differences
in the brake pedal distances fromthe operator's seat, as well as
in the height of the operator's seat. 1In addition, one car is a
standard car, and the other one is an off-standard car. Thus, to
this extent their are sone operational differences, and | accept
as credible M. Bjes' assertions that he was experiencing
difficulties in operating the No. 9 car, and reject the
respondent's assertion that since the cars are so sinmlar M.
Bj es cannot be believed.

Concl usi on

On the basis of the foregoing findings and concl usi ons,
i ncludi ng a preponderance of all of the credible evidence and
testinmony of record in this proceeding, | conclude and find that
M. Bjes has satisfactorily established that requiring himto
operate the No. 9 shuttle car in question under the circunstances
here presented constituted a safety hazard to hinself, and
possibly to his fellow mners. | further conclude and find that
M. Bjes pronptly nade his safety concerns in this regard known
to m ne managenent, that his conplaints in this regard were
reasonabl e and nade in good faith, and that his refusal to
operate the car in question was protected activity under section
105(c) of the Act. Under the circunstances, | further find and
conclude that his initial discharge, subsequently reduced to a
30-day suspension, constituted unlawful discrimnation under the
Act, and his conplaint of discrimnation filed with this
Conmi ssion | S SUSTAI NED

Renedi es

The record in this case reflects that M. Bjes' initial
di scharge fromhis job was nodified after it went to arbitration
and the arbitrator reduced the penalty to a 30-day suspension
(exhibit G4). After serving his suspension, M. Bjes returned
to work until the Septenber accident in which he injured his
knee. He was incapacitated and did not work for four or five
months. Upon his return to work after recuperating fromhis
injuries, he was not required to again resunme operation of the
No. 9 shuttle car. Further, as of the date of the hearing in this
case, counsel stated that the m ne has been out of production and
everyone working there has been laid off. Assuming that M. Bjes
is called back to work, he indicated that because of his
seniority he probably would not be again assigned to operate that
| ow profile machine and that he would be entitled to bid on a



better job (Tr. 258-259).
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The parties were in agreenment that the relief requested by M.
Bjes in this case is the rei nbursenent of his | ost wages during
hi s 30-day suspension period, and an assurance from ni ne
managenent that he not be required to operate the sane shuttle
car which pronpted his instant discrimnation conplaint (Tr.
259). In his post-hearing argunents, M. Bjes' representative
requested the follow ng renedies:

1. Reinbursenment of all |ost wages incurred as a
result of M. Bjes' suspension

2. Al record of discipline involving this matter be
renoved from M. Bjes' file.

3. And nost inportantly, M. Bjes not be required to
operate this piece of equipnment in the future.

ORDER

1. Respondent IS ORDERED to conpensate M. Bjes for
the period of his thirty-day suspension by paying him
in full the salary which he woul d have recei ved had he
not been disciplined. Paynment is to be nade for the
thirty working days M. Bjes was off respondent's
payroll, comrencing on July 30, 1981, and endi ng on
Septenber 14, 1981. The rate of pay should be at the
rate of pay M. Bjes was earning at the tinme of the
suspensi on, and counsel for the respondent and M.

Bj es' representative are directed to confer with each
ot her for the purpose of cal cul ating the amount due M.
Bj es and the manner in which paynment shall be made.

2. Respondent |I'S FURTHER ORDERED to renove al
references of M. Bjes' disciplinary action in this
case fromhis official mne and conmpany personne
records.

Full conpliance with this Oder is to be nade within thirty
(30) days of the date of this decision

Conpl ai nant's request that | order the respondent not to
require M. Bjes to operate the No. 9 Shuttle Car at any tinme in
the future 1S DEN ED

Ceorge A. Koutras
Admi ni strative Law Judge



