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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

MELVI N L. CASS, Conpl ai nt of Discrimnation
COVPLAI NANT
V. Docket No. YORK 82-22- DM
TREW CORPORATI ON, East Deerfield Quarry & M|
RESPONDENT
DEC!I SI ON

Appear ances: Melvin L. Cass, Buckland, Massachusetts, pro se;
Lewis A. Witnet, Jr., Esquire, Easthanpton, Mssachusetts,
for the respondent

Bef ore: Judge Koutras
Statement of the Case

Thi s proceedi ng concerns a discrimnation conplaint filed by
t he conpl ai nant with the Conm ssion on March 19, 1982, pursuant
to Section 105(c) of the Federal M ne Safety and Health Act of
1977. The conplaint was filed pro se after the conpl ai nant was
advi sed by MSHA on February 17, 1982, that its investigation of
his conpl ai nt di scl osed no discrimnation agai nst himby the
respondent.

Respondent filed an answer to the conplaint on April 15,
1982, denying any discrimnation, and the case was docketed for
hearing in Springfield, Massachusetts, on August 3, 1982. The
parties were afforded an opportunity to file post-hearing
argunent s.

| ssues

The critical issue presented for adjudication in this case
is whether the termination of M. Cass fromhis enploynent with
the respondent was in fact pronpted by protected activity under
section 105(c)(1) of the Act. Specifically, the crux of the case
is whether the refusal by M. Cass to performcertain asserted
unsafe drilling duties without the assistance of a hel per
insulated himfromtermnation fromhis job. Additional issues
rai sed by the parties are identified and di scussed in the course
of this decision.
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Applicable Statutory and Regul atory Provi sions

1. The Federal M ne Safety and Health Act of 1977, 30
U S.C. 0301 et seq

2. Sections 105(c)(1), (2) and (3) of the Federal M ne
Safety and Health Act of 1977, 30 U.S. C. 0815(c) (1), (2) and

(3).

3. Commission Rules, 29 CFR 2700.1, et seq.
The Conpl ai nt

In his initial conplaint filed with MSHA on June 1, 1981
M. Cass asserted that on May 20, 1981, he was drilling on a 68
foot face to conplete a shot, and that he had several nore hol es
todrill. He was being assisted by a helper. Quarry
superintendent Paul Warner reassigned his helper to other duties
and instructed himnot to help M. Cass further. At this tineg,
M. Cass had three nore holes to drill about three feet fromthe
face, and four "B" holes (Back up holes) to finish. M. Cass
informed M. Warner that it was not safe to drill alone. He then
shut down and went to the office. M. Warner advised himthat he
was to drill alone and did not need a helper. Since it was
quitting time, M. Cass went honme.

The conplaint states further that when M. Cass returned to
work on May 21, 1981, and informed M. Warner that he was not
going to drill alone because he did not believe it was safe, M.
Warner infornmed himthat if he did not drill alone he was fired,
and M. Warner gave himuntil My 28, 1981, to nmake up his nmind
M. Cass has not been back to work at the quarry since this tine.

Conpl ai nant' s testinony

Melvin L. Cass testified that since July 26, 1982, he has
been enpl oyed by the Pine Rest Plantation, a trailer park, doing
general construction work. He confirmed that he left the enpl oy
of the respondent Trew Corporation on May 21, 1981, and at that
time he was enployed as a driller, and his salary was
approxi mately $9.00 per hour, and that he worked a 40-hour week.
The m ne was a union mne represented by Qperating Engi neers
Local No. 98. He also confirnmed that since his termnation on
May 21, 1981, he has been sel f-enployed as a carpenter restoring
an i nvestnent honme whi ch he purchased, and that he has al so "cut
wood" for a living.

M. Cass testified that he was enpl oyed with the respondent
for approximately 8-1/2 years as a crushed rock driller. He
identified a copy of the witten conplaint he filed with MSHA on
June 1, 1981. He also confirmed that on May 20, 1981, he refused
to continue his work as a driller on one of the pit working faces
after m ne managenent superintendent Paul Warner infornmed him
that his hel per woul d no | onger
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be assigned to assist himin his driller work. M. Cass stated
that he believed he could not safely performhis duties wthout a
hel per. M. Cass indicated that his drilling work was being
performed at the top of a 68 foot pit face, which was at a slight
angl e, and that the hel per would stand by the side of the
drilling truck and assist himin the handling of the 65 pound
steel drilling devices stored on a rack on the truck. He would
position hinmself two to three feet fromthe edge of the face
while inserting the steel drill on the truck, and during the
actual drilling process he would position hinself to the side and
in back of the truck away fromthe drill hamer. Wthout the aid
of a hel per he would have to do all of the work hinmself, and he
bel i eved that this exposed himto the danger of slipping over the
edge of the face (Tr. 7-17).

M. Cass stated that he had worked for a week on the
drilling project in question, and that he had drilled sone 55 to
60 holes on the "shot" project. He had also drilled sonme 25
holes at the top of the face during the week, and all of this
wor k was acconplished with the assistance of a helper. The
hel per was shared with the blasting crew, and at the tine his
hel per was taken away from him he had six nmore holes to drill to
conplete his project (Tr. 18-19).

M. Cass confirned that on previous occasi ons when he did
not have a hel per assigned to himhe perfornmed his drilling
duties wi thout the hel per even though "it wasn't really safe".

He did so because "he had to work"” and believed that he would be
fired if he didn't performhis drilling duties by hinmself (Tr.
22). He stated that he conplained to the pit foreman about having
to drill alone, but did not conplain to his union representative
(Tr. 24).

M. Cass confirned that while he had perfornmed his drilling
duties for 8-1/2 years without the assistance of a hel per, on My
20 he was drilling in an area where he was out of sight of the
shovel operator and the haul truck drivers, and since he was
wor ki ng al one he was concerned that in the event of an energency
no one would be able to see himand come to his assistance (Tr.
25). He believed that if he had a hel per, the hel per could go and
sumon assi stance (Tr. 26).

M. Cass confirned that when he returned to the mne on My
21, he and M. Varner visited the drill site and M. Cass stil
refused to work alone. At that point, M. Warner advised him
that it was not unsafe, that he had being doing the work for
8-1/2 years, and that a week before when he drilled 25 holes, he
did not always have a helper. M. Warner then told himthat he
woul d have a week "to cool off or I was fired" (Tr. 28). M.
Cass then informed M. Warner that he was going to contact NMSHA
and file a safety conplaint (Tr. 26). After M. Cass left work,
the drilling work was conpleted by M. Spooner, and later by M.
Kenny Lentlair (Tr. 35).

M. Cass confirned that he never received an actual notice
of discharge or termination fromthe respondent. He assuned that



since he did not go back to work after the week he was given to
"cool off", that he was fired.
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Even t hough he was aware of his union grievance rights, he opted
to file a complaint with MSHA, and filed no grievance (Tr. 42).
M. Cass stated that he expected MSHA to conme to the mine and
tell the respondent that he needed a hel per for safety reasons.
He conceded that MSHA investigated his conplaint, issued no

vi ol ati ons, and found that he had not been discrimnated against
(Tr. 43-66; 49).

M. Cass expl ained the operation of the drill rig he was
operating, stated that it was equipped with a drill rack which he
desi gned, and he confirmed that he and M. Warner had sone prior
probl enms over safety gloves and raingear three years prior to the
i nstant conplaint, but that those encounters were resolved to his
satisfaction (Tr. 54). M. Cass also indicated that even if he
were to be furnished with a safety belt for use around the
drilling rig in question, he would not use it because it would
get in the way and restrict his nmovenents around the drill rig.
He woul d prefer a helper (Tr. 55).

On cross-exanm nation, M. Cass identified a photograph
(exhibit R1) as the drill rig in question, and he confirned that
for nmost of his enploynent period with the respondent for nore
than eight years he has worked as a driller, but that he has done
some driving, welding, and nechanic's work. He expl ained that
his drilling work involves the preparation for blasting trap rock
out of the quarry, and he identified a photograph (exhibit R-2)
as a fair picture of what the quarry looks like (Tr. 56-58). M.
Cass indicated that on the day in question in this case he was
working in the area marked "A" on the photograph, and the shovel
was di gging on top of the face shown as "B" on the photograph
He also identified a roadway shown in the photograph as the hau
road used by trucks. He also indicated that on May 20, there
were two trucks operating on the haul road with a reasonabl e
degree of regularity every seven to eight mnutes, and that the
shovel operator was on duty all the time while he was drilling
(Tr. 62).

M. Cass testified that during his drilling operations for
M. Warner, it was customary for him (Cass) to ask for a hel per
if he needed one and that "nost of the tine" over an eight-year
peri od he received one "if | conplai ned enough” (Tr. 62). M.
Cass confirmed that on May 20, M. Warner did not order himto
| eave work. Since his work shift was at an end, he sinply went
hone. Wen he returned the next norning, he and M. Wrner went
to the work site and at that time M. Warner told himhe was to
either drill or he wasn't going to work. M. Cass nade no offers
to return to work during the foll owi ng week because he was in the
process of contacting MSHA, and he nmade no further contacts with
M. Warner (Tr. 64). He indicated that he filed no formal
conplaints with his union, although he did have a conversation
with the | ocal's business agent, and he had never previously
conplained to MBHA (Tr. 67). He confirmed that the drill rig had
been cited in the past by MSHA during an inspection, and they
resulted fromhis noving the machine while the boomwas in an
unsafe position and his failure to insure that a safety chain was
connected to the nmachine air hose (Tr. 68).
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M. Cass expl ained the procedure for drilling and preparing a
shot to be fired, and he indicated that the drilling work he was
engaged in at the tinme in question was over a four or five day
period. During that tine M. Teddy Lentlaire was his hel per, but
he did not have the use of his help during the first part of
t hose days. Even though he needed a helper during this early
stage of the drilling, he drilled without M. Lentlaire and did
not ask for any help (Tr. 74). Wth regard to his relationship
with M. Haas, the driller, M. Cass testified as follows (Tr.
76-78):

Q There never was any question raised by M. Warner
about whether you were cooperating with M. Haas?

A. There wasn't a question. | told Paul | wouldn't
hel p M. Haas on shots.

Q You told himyou wouldn't help hinf

A.  Yes.

Q That, you feel, was a cooperative attitude?

A. That was just the way it was.

Q You didn't find it too easy to work together wth
M. Haas?

A No.

:]Q. | amcorrect, you did not find it easy to work with
i

Correct.

A
Q For how long a period did you have this feeling
that you couldn't work with hinf

About the first day he was there.

A
Q The first day he was there?
A.  Yes.

Q

. How long was M. Haas there, up until the tine you
left? Do you know?

A. Two years -- three years?
Q Two years?

A. Two years, | believe.
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Q He was the blaster and you were the driller

A Yes.

Q During that period of time, you found you coul dn't
wor k cooperatively with M. Hass, no matter whose fault

it was?

A. Right.

Q Is the answer yes?

A.  Yes.

Q And was that true, pretty nuch, throughout that

t wo- year period?

A Well, we never had -- M. Warner had us working
apart, so we never had much call to get together

Q Except with respect to drilling and bl asting?

A No. | usually drilled the holes and he shot them
Q If there was any difference as to where holes were
to be drilled or the pattern to be drilled, you found
it difficult to cooperate with M. Haas?

A. No. They marked themand | drilled them They had
anot her bl aster up from Boston. He went and marked a
bunch of holes and I drilled them

Q Was there anybody else in the quarry crew that you
couldn't get along with?

A, No.
M. Cass testified that during his tenure as the quarry
driller he used the sane drill rig. For the first two years, it
was without a drill rack, but he fabricated a rack at comnpany

expense in the shop with the respondent’'s consent and he conceded
that this was done to help himin his work (Tr. 85). M. Cass
took the position that he should be the one to determ ne whet her
he needs a hel per for safety purposes, and even if mne
managenment assessed the situation and found otherw se, he would
still not drill alone. He indicated that drillers working on
simlar union jobs in construction work outside the quarry are
required by OSHA regul ations to provide a hel per or chuck tender
for the driller for safety reasons (Tr. 89-91).

M. Cass conceded that there were tines when he drilled
al one without a hel per, and indicated that this was true 80
percent of the time (Tr. 93).



~2085

H s concern on the day his hel per was taken away from hi m stemed
fromthe fact that he did not believe he would be within sight of
t he shovel operator working away fromhis area. As for the truck
drivers going by, he conceded that they could observe himfor the
time it took themto conme and go, but assuned they woul d be
paying attention to their driving. He also indicated that there
was no radio on the drill rig, but that he did take a coffee
break at 10:30 a.m in the shop, and then would return to the
drill rig to work until lunch. Usually no one would cone by to
visit the work site unless there was a problemor an inquiry as
to how long drilling would take (Tr. 96). He believed he needed
a hel per to keep hi munder observation, to go for help in an
energency, and to help himwith the drill steel (Tr. 97). He

al so alluded to annual safety neetings, and conceded that he
never brought up the need for an observer while he was drilling
(Tr. 100). He further explained his need for a hel per as foll ows
(Tr. 101-102):

THE WTNESS: And when you are drilling close to the
face, you should have a hel per

JUDGE KOQUTRAS: Then, that would be the safety
consi derati on. Wen you are drilling near the face, you
need a hel per.

THE W TNESS: Yes.

JUDGE KOQUTRAS: But when you are drilling away fromthe
face, when |I asked you the hypothetical, you seened to
think that you needed one anyway because in case you
got hurt doi ng sonet hi ng.

THE WTNESS: |f nobody could see you
JUDGE KQUTRAS: If no could see you
THE WTNESS: You're up, you know, by yourself.

JUDGE KOQUTRAS: But if someone had you within their
vision --

THE WTNESS: (Interrupting.) Wthin close, yes. Were
they could get to you, |ike the shovel down underneath
you or sonething like that.

JUDGE KOQUTRAS: So | take it if your were at the top of
this high wall, up the top of this face, drilling away
fromthe face, a couple of feet let's say; and there is
a dozer or a shovel or sonething working down the pit;
and the guy has line of sight vision -- he can observe
you; and he is standing there doing all his things that
he has to do with his shovel; and occasionally, if he | ooks
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up there, he will see you working the drill, away from
the face, you have no problemwth that.

THE WTNESS: Yes. Right.

JUDGE KQUTRAS: You have no probl en?
THE WTNESS: Not as long as | amin visual contact.
JUDGE KOQUTRAS: Wth hin®

THE WTNESS: O with sonebody.

JUDGE KQUTRAS: Is this some kind of conpany rul e,
policy, or what?

THE WTNESS: | don't know. About what, taking a
hel per away or what ?

JUDGE KOQUTRAS: No, working in an isolated area or
bei ng out of sight of someone.

THE WTNESS: No. This is the first tinme it ever
happened on this shot. Usually, I amwthin sight of
somebody or there is sonmebody working right beside ne,
close by. This was the first.

Respondent' s testi nony

Paul H. Warner, respondent's materials superintendent and
president testified that his job responsibilities include the
conpl ete control and operation of the quarry in question. He has
wor ked at the quarry since 1972 and was placed in charge of the
operation in 1975. M. Warner stated that on May 20, 1981, he
directed Tom Haas, a blaster, to go to the area where M. Cass
was working and to ask himwhen his drilling work would be
conpl eted so that blasting operations could begin. M. Haas
reported that M. Cass would not speak to himand wouldn't "give
himthe tine of day". M. Wrner indicated further that M. Haas
and M. Cass had not gotten along for two years, that they both
had a "comuni cations probleni, and that this situation had
caused hi m some managenent problens. To alleviate the problem he
attenpted to keep them physically separated in order "to keep the
peace". However, since blasters and drillers normally work as a
team M. Warner indicated that naintaining such separation was
not al ways possible (Tr. 103-106).

M. Warner testified that on the afternoon of My 20, he
personally went to the area where M. Cass was working and asked
hi mwhy he did not respond to M. Haas after he (Warner) had sent
himthere to inquire
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as to when the drilling work would be conpleted. M. Cass
informed himthat he did not speak to M. Haas, and in effect
told himthat the shot would be ready when he finished drilling
the remaining holes (Tr. 108). After observing the work that was
required at the drill site, M. Warner decided that M. Cass did
not need the hel per who was with himand instructed the hel per
(M. Lentlair) to get into his pickup truck so that he could
transport himaway fromthe drill site (Tr. 107). M. Warner
stated that he told M. Cass that he saw no reason why he needed
a helper and that "this was the last time we were going to be

pl ayi ng ganes" (Tr. 109). M. Warner explained that M. Haas and
M. Cass had been at odds with each other over their respective
duties and responsibilities, that M. Cass had previously
indicated a desire to work as a truck driver rather than a
driller, that he once threatened to quit over a m sunderstandi ng
about the conpany supplying himw th some work gl oves, and that
whil e he considered M. Cass to be a good driller, he repeatedly
caused hi m probl ens over his |lack of cooperation with M. Haas
and his refusal to speak to him(Tr. 110-111). M. Warner was

al so concerned about disparagi ng remarks nmade by M. Cass about
M. Haas to other enpl oyees when M. Haas was not present (Tr.
113), and he explained his problems with M. Cass as follows (Tr.
117-118):

A. | had many problens with the blaster, Tom Haas,
comng to me and saying that the driller would not work
with him To give you the particul ar days they happened
on would be a bit difficult, but it was a repeated --
they just would not work together. O he would not
work with the blaster, | should say.

Q Is it true that the continued over nost of the two
year period?

A. Yes. In fact, that is why we went to marking the
hol es, because at the point where we were marking them
we were using an experinmental blasting machine -- well,
experimental to us -- and the fellow that was operating
it explained to us that it was particularly critical in
that instance to drill precisely where the holes were
supposed to be drilled, so we mark the holes at that
time.

Q You couldn't get a conmunication goi ng between M.
Haas and M. Cass with respect to the location of the
hol es, so you had to have them painted on the rock?

A Yes.

M. Warner testified that on the norning of May 21, the day
after his conversation with M. Cass at the drill site, he told
M. Cass that "we were a little hot-headed" the previous day and
that he wanted to go with himto the drill site so that M. Cass
could clarify why he believed he needed a hel per. M. Cass
advi sed himthat he would need a hel per
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"every place inthe f . . . ing quarry fromnow on", and that M.
Cass alluded to the fact that the union contract required this.
M. Warner indicated that M. Cass was confused and that the
contract does not require such a helper (Tr. 115). M. \Warner
then stated as follows (Tr. 115-116):

The conversation did not |ast too | ong when | heard
that. | told him at that point, that he in effect had
pull ed ny jock | ong enough and that until he got his
head back on his shoul ders, squared away where it
bel onged, and could start working with the blaster |ike
he shoul d, that he was all done as far as | was
concerned; and | don't renmenber if it was then or if it
was down as he was leaving, but | told himthat he had
a week fromFriday -- he had until the twenty-ninth to
think it over and | et nme know.

Q D dyourequire himnot to work in that ensuing
week, or was that discussed?

A.  Nothing was discussed. He left very upset,
demandi ng | give himthe phone nunber of the |ocal NMSHA
authorities, which | did. He said he would contact
them and he would be talking to the Union, and that was
the last | saw of him

Q That was after you told himthat he had until the
twenty-ninth to get his act together?

A.  Yes, sir.

Q Now, as a consequence of his request, you gave him
the | ocal nunmber of MSHA?

A Yes, sir.
And, at Tr. 118:
Q At any time between the twenty-first and the
twenty-ninth of May, did M. Cass come to you and ask
for his job back?

A.  No.

Q At any time during that period, did he comunicate
with you in any effort to resolve the probl en?

A. Directly?
Q Yes.

A.  No.
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M. Warner confirmed that MSHA conducted an investigation at the

quarry in response to the conplaint filed by M. Cass, and that
he and ot her workers were interviewed. MSHA' s inquiry and
observations at the quarry |asted sonme three days, but no
citations for safety infractions were issued (Tr. 116-117).

In response to further questions, M. Wrner indicated that
drilling near the face of the wall takes place for every shot,
and that M. Cass had never been concerned about drilling near
the face. M. Warner indicated that a hel per would not be
necessary at this location because the driller would be visible
(Tr. 128). M. Warner also confirnmed that M. Cass nay have been
di sgruntl ed over the fact that he wanted to drive a truck, but he
al so indicated that M. Cass never asked to be assigned as a
truck driver (Tr. 130-132).

M. Warner testified that M. Cass had never filed any
safety conpl ai nts because of the |ack of any hel per, and he al so
confirmed that the respondent has published safety procedures and
regul ations (Tr. 135). However, he indicated that there is no
policy concerning enpl oyees bei ng kept under observation while
perform ng work and he indicated that there are ten persons
working at the quarry (Tr. 136-137).

M. Warner confirnmed that the mne is a union mne, but that
it does not have a safety conmttee. However, he did indicate
that there is an enpl oyee representative at the mne and he
identified himas Al onzo Spooner. M. Spooner woul d wal kar ound
with MBHA i nspectors and M. Warner assumed that enpl oyees woul d
report safety problens to M. Spooner (Tr. 138). He is not aware
of any conplaints ever filed by M. Spooner with MSHA on behal f
of M. Cass (Tr. 139), and M. Warner indicated that he has never
fired, suspended, or disciplined any enpl oyees during his tenure
as quarry superintendent, and if he did so an enpl oyee could file
a grievance (Tr. 140-141).

In response to questions as to whether M. Cass was actually
di scharged, M. Warner responded as follows (Tr. 141-142):

JUDGE KOQUTRAS: Now, when he opted not to cone back
after you told himto cool off alittle bit, did you,
in fact, fire hin? Was he term nated? Wat do you
consi der -- how would you cl assify what happened?
Whul d you consider himto be fired -- discharged; and
if so, for what reason?

THE WTNESS: | guess |I'mnot certain what the word
woul d be. The way it was in nmy mind, | like to fee
like | bend over backwards to try to get along with
peopl e.

| felt like I bent over backwards too many tines, and
that's why | told himto stop pulling



~2090
nmy jock and everything, to get his head squared away,
and when he could do that, to cone back to work.

JUDGE KQUTRAS: Apparently, he has never done that?

THE W TNESS: He never conmuni cated anything ot her than
to go to the Mne Safety and to the Union

JUDGE KQUTRAS: How did you separate himfromthe
payroll? |Is there a record sonepl ace of his personne
folder? What if | were an enployer now, and I come to
you for a reference. Wat would you tell ne; he was
fired, he quit, resigned?

THE WTNESS: | guess he fired hinmself is what he did
He refused to work. He left.

JUDGE KOQUTRAS: Is refusal to work grounds for
di schargi ng any of your enpl oyees out there?

THE WTNESS: Well --
JUDGE KOQUTRAS: Have you ever had this happen before?

THE WTNESS: No, sir, | have not had this happen
bef or e.

Al onzo Spooner, enployed by the respondent as a truck
driver, confirned that on May 20, 1981, he was the union safety
representative at the quarry. He stated that at that time M.
Cass told himthat he had to have a hel per, and when he advi sed
hi mthat the union contract did not provide for a hel per, M.
Cass indicated that he would contact the |ocal union
representative. M. Spooner stated that when he was enpl oyed as
quarry foreman hel pers were assigned to M. Cass when he needed
them He also indicated that hel pers were assigned to assi st
drillers, but when they were not needed the driller would work
al one and woul d be paid nore noney (Tr. 148-151).

M. Spooner testified that M. Cass had never conplained to
himthat the | ack of a hel per presented a safety problem and
that his concern was whether a hel per was required under the
union contract (Tr. 151). M. Spooner stated that he did not
agree that M. Cass needed a hel per and that when M. Cass |eft
he (Spooner) was assigned to finish the drilling work. He
finished it alone without a helper and did not believe it
presented any safety hazards. He had no problemin finishing the
drilling and did not believe he was in jeopardy (Tr. 152-153).
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Fi ndi ngs and Concl usi ons

As indicated earlier, the issue in this case is whether
conpl ai nant Cass' refusal to performhis assigned drilling duties
on May 21, 1981, is protected by section 105(c) of the Act.
Refusal to performwork is protected under section 105(c)(1) of
the Act if it results froma good faith belief that the work
i nvol ves safety hazards, if the belief is a reasonable one, and
if the reason for the refusal to work is comunicated to the mne
operator. Secretary of Labor/Pasula v. Consolidation Coal Co., 2
FMSHRC 2786, 2 BNA MSHC 1001 (1980), rev'd on other grounds, sub
nom Consol i dati on Coal Co. v. Marshall, 663 F.2d 1211 (3d Cr.
1981); Secretary of Labor/Robinette v. United Castle Coal Co., 3
FMSHRC 803, 2 BNA MsSHC 1213 (1981); Bradley v. Belva Coal Co., 4
FMSHRC 982 (1982); Secretary of Labor/Dunmire and Estle v.
Northern Coal Co., 4 FMBHRC 126 (1982).

It seens clear to me in this case that M. Cass was not
fired or suspended fromhis job for exercising any protected
safety rights. | believe that his frustration over his inability
to get along with the blaster, M. Haas, coupled with a possible
rejection by M. Warner of his efforts to beconme a truck driver,
led M. Cass on a course of confrontation with M. Warner, the
quarry superintendent. M. Warner was obviously pushed to the
brink, his patience had worn thin, and when M. Cass made the
remark that he would need a hel per everywhere on the mne site,
M. Warner made the managenent decision that he no | onger woul d
have a hel per. Wwen M. Cass would not accept this decision, he
was given the opportunity to think it over, and M. Warner |eft
t he door open for M. Cass to return to work. However, rather
than returning to his job, M. Cass opted to pursue his conplaint
over the lack of a helper with MSHA. In these circunstances, |
conclude and find that M. Cass abandoned his job voluntarily and
that this was of his own doing.

Havi ng viewed all of the witnesses on the stand during the
course of the hearing, | conclude that m ne managenent, in the
person of quarry superintendent Warner, treated M. Cass fairly
and that M. Warner tried to nediate the differences between M.
Haas and M. Cass. Further, M. Warner considered M. Cass to be
a good worker and driller, acconodated himon nore than one
occasi on when he requested certain safety equi prent, allowed him
to nodify his drilling rig at conpany expense in order to nake
his job easier, and on at |east one occasion M. Warner talked
M. Cass out of quitting his job.

M. Cass conceded that prior to his leaving his job, he
filed no conplaints with MSHA or with his union safety
representative over any safety hazards connected with his
drilling without a helper. Here, his concern was over his
assertion that the location where he was required to dril
i solated himfromothers working in the pit, and that they would
be unable to cone to his assistance in the event of an emnergency.
However, his testinony establishes that trucks passed by his
drilling location on a regular and routine basis, and that his
regul ar routine included a coffee
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break in the norning and tinme out for lunch. Although one woul d
expect the drivers to pay attention to their driving, M. Cass
conceded that they would have himin sight as they drove by his

drill rig. Gven all of these circunstances, | doubt very nuch
that M. Cass would not be seen by anyone in the event of an
energency during the time he was expected to drill the remaining

six holes to conplete his work project.

The record in this case reflects that M. Cass had perfornmed
simlar drilling duties for sone eight years, npost of the tine
wi t hout the assistance of a helper. Further, respondent has
established that during this period of tinme, mne managenent
acconodated M. Cass with a hel per whenever one coul d be spared
fromother assignnents. As a matter of fact, M. Cass was
provided with a hel per for nost of the week | eading up to the day
he decided to |l eave his job, and at that tinme he had six hol es
left to drill to conplete the project.

| reject the assertion by M. Cass that he needed a hel per
for safety reasons and that the |ack of such a hel per placed him
in such a hazardous situation that he could not safely do his
job. 1 accept M. Warner's testinony that the [ack of a hel per
was not a safety hazard. Hi s testinmony, which I find credible,
is supported by the testinmony of union safety representative
Spooner. He finished the project |eft undone when M. Cass |eft
his job, and he did it without a hel per and with no exposure to
any safety hazards.

| also believe that M. Cass' insistence on a hel per stemmed
froman erroneous assunption on his part that the union contract
required the assignment of a helper. |In addition, | believe that
he was al so i nfluenced by sone OSHA regul ati on which he cl ai ned
requi red that an observer or hel per be assigned to a driller on
general construction projects. Al of these assunptions, which
proved to be inapplicable in this case, obviously contributed to
M. Cass' belief that he was entitled to a hel per sinply because
he wanted one, regardl ess of any managenent decisions to the
contrary.

Concl usi on and O der

In view of the foregoing findings and concl usions, and after
careful consideration of all of the evidence and testinony
adduced in this case, |I conclude and find that the respondent did
not discrimnate against M. Cass, and that his rights under the
Act have not been violated. Accordingly, his discrimnation
conplaint 1S DI SM SSED

Ceorge A. Koutras
Admi ni strative Law Judge



