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Federal M ne Safety and Heal th Revi ew Conmm ssi on
O fice of Adm nistrative Law Judges

MATH ES COAL COVPANY, Contest of Ctation
CONTESTANT
V. Docket No. PENN 82-209-R

Citation No. 1145237 3/30/82

SECRETARY OF LABCR,

M NE SAFETY AND HEALTH Mat hi es M ne

ADM NI STRATI ON ( MSHA) ,
RESPONDENT

SECRETARY OF LABOR Cvil Penalty Proceeding

M NE SAFETY AND HEALTH

ADM NI STRATI ON ( MSHA) , Docket No. PENN 82-260
PETI TI ONER A.C. No. 36-00963- 03201

V.

Mat hi es M ne
MATH ES CQOAL COVPANY,
RESPONDENT

DECI SI ON

Appear ances: Robert M Vukas, Esq., Consolidation Coal
Conmpany, Pittsburgh, Pennsylvania, for
Cont est ant / Respondent, Mat hi es Coal Conpany
Agnes M Johnson-WIson, Esq., Ofice of the
Solicitor, U S. Departnment of Labor,
Phi | adel phi a, Pennsyl vania, for Respondent/
Petitioner, NMSHA

Bef or e: Judge Merlin
St atenent of the Case

The first docket nunber capti oned above is a notice of
contest filed by Mathies Coal Conpany under section 105(d) of the
Act to challenge the validity of a citation issued by an
i nspector of the Mne Safety and Health Admi nistration for an
all eged violation of 30 C.F.R [75.200. The second docket
nunber is a petition for the assessnment of a civil penalty filed
by the Secretary of Labor under section 110(a) of the Act for the
violation alleged in the citation.
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The hearing was held as schedul ed on Septenber 8, 1982.
Docurment ary exhibits and oral testinony were received from both
parties. The cases were consolidated for hearing and decision
with the consent of the parties (Tr. 4). At the conclusion of
the hearing, | directed the filing of witten briefs
si mul taneously by both parties within 21 days after receipt of
the transcript (Tr. 102).

The Mandat ory St andard

Section 75.200 of the mandatory standards, 30 CF. R [O
75.200 provides as foll ows:

075.200 Roof control programs and pl ans.

Each operator shall undertake to carry out on a
continuing basis a programto inprove the roof control
system of each coal mne and the nmeans and neasures to
acconpl i sh such system The roof and ribs of al

active underground roadways, travel ways, and worKking

pl aces shall be supported or otherw se controlled
adequately to protect persons fromfalls of the roof or
ribs. A roof control plan and revisions thereof
suitable to the roof conditions and m ning system of
each coal mne and approved by the Secretary shall be
adopted and set out in printed formon or before My
29, 1970. The plan shall show the type of support and
spaci ng approved by the Secretary. Such plan shall be
reviewed periodically, at |east every 6 nonths by the
Secretary, taking into consideration any falls of roof
or ribs or inadequacy of support of roof or ribs. No
person shall proceed beyond the |ast permanent support
unl ess adequate tenporary support is provided or unless
such tenporary support is not required under the
approved roof control plan and the absence of such
support will not pose a hazard to the mners. A copy
of the plan shall be furnished to the Secretary or his
aut hori zed representati ve and shall be available to the
mners and their representatives.
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The Cited Condition or Practice

Citation No. 1145237 cites a violation of 30 CF. R 0O75. 200
for the followi ng condition:

There was | oose drawn roof at intersection in No. 2
track haul age entry surveyor spad No. 294721 which
nmeasured approximately 80 ft. [in length] 16 ft. in
wi dt h and was drawn approximately 2 inches across
crosscut. Section foreman Martin Nogy.

Sti pul ations

At the hearing, the parties agreed to the foll ow ng
stipul ati ons which were accepted (Tr. 5):

1. WMathies Coal Conpany is the owner and operator of
the Mathies M ne.

2. The operator and the Mathies M ne are subject to
the jurisdiction of the Federal Mne Safety and Health
Act of 1977.

3. The presiding adnministrative | aw judge has
jurisdiction over this proceedi ng.

4. The inspector who issued the subject citation was a
duly authorized representative of the Secretary.

5. A true and correct copy of the subject citation was
properly served upon the operator.

6. Al witnesses are accepted generally as experts in
coal mne health and safety.

7. Inmposition of any penalty in this proceeding wll
not affect the operator's ability to continue in
busi ness.

8. The alleged violation was abated in good faith.

9. The history of prior violations is noncontributory
with respect to the anount of any civil penalty that
may be assessed.

10. The operator is large in size.
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Di scussi on and Anaysis

The inspector testified that on the track haul ageway there
was | oose or deteriorated roof, described as a cutter, for 80
feet near the the rib on the tight side and al ong the w de side
for 40 feet. He also testified that there was a 2-inch w de crack
in the roof in the intersection extendi ng across the 16-f oot
haul ageway fromthe center to one side. According to the
i nspector the crack was in a clay vein and a clay vein is an
i ndication nost of the tinme of a deteriorated roof. Wdges were
m ssing fromtwo posts on the tight side outby the intersection.
In addition, the inspector noted sl oughage of the coal on the
tight side which was being cleaned up at the tinme he saw the
condition. The sloughage appeared to himto be of recent origin
and in his opinion was an indication of pressure. Based upon
what he saw the inspector believed that there was a reasonabl e
l'ikelihood of a roof fall which could result in death or crushing
injury. The shift foreman told himthat the operator knew of the
condition and intended to install steel beans. The inspector
felt he could not wait for the beans to be installed. The
i nspector admitted that there were eight to ten posts installed
along the tight side of the entry outby the intersection and that
t he operator had done far nore bolting than was required or
necessary in the intersection. The inspector did not know the
length of the bolts installed and did not ask because when he saw
the separation in the roof and the stress he figured that
what ever bolting had been done was not enough. The inspector
al so did not know if the crack along the clay vein had been
present before the additional roofbolting had been done and he
did not know if the crack had opened up nore after the rebolting.

He expressed the view that the sloughage indicated stress

al t hough he coul d not say whether the sl oughing occurred before
the additional bolts were put in. He had not seen the roof
condition before he cited it or he did not recall seeing it.

The operator's shift foreman testified that about 20 to 22

days before the citation was issued this area had been m ned

t hrough and the clay vein had been noticed indicating to him
abnormal roof conditions which needed additional support. About
a week after the original mning the operator installed 35 to 40
addi tional 12-foot roof bolts in the intersection and al ong the
cutter on the rib for a distance of 120 feet. According to the
shift foreman, after rebolting and until the citation was issued
there was no change in the
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condition of the roof. |In particular, the 2-inch gap along the
clay vein was present at the time of rebolting and remai ned
unchanged thereafter with no widening. Al so the deteriorated
roof along both ribs had been present at the tinme of rebolting
and he did not see any change in this fromthe day of rebolting
until the citation was issued. The shift foreman went through
the area twice a week or nore. Wth respect to the future
installation of steel beans, the shift foreman testified that the
operator was going to put a ranp in the next intersection inby
this area which woul d necessitate taking nore off the corner and
t hereby taking some support fromthe subject area. Steel beans
were going to be installed for this reason and not because of the
subnormal nature of the roof. The shift foreman admtted that he
did not tell the inspector this was the reason steel beans were
going to be installed. The shift foreman did not know exactly
when the sl oughi ng occurred, but he stated that at the tinme of
rebolting there already was sone sl oughage fromthe ribs and that
rebolting itself had caused sonme nore. The sl oughage had not
been cl eaned up at the tine of rebolting.

The operator's assistant supervisor who was the wal karound
acconpanyi ng the inspector on the day the citation was issued,
corroborated the shift foreman's testinony. He also stated that
right after the area was mned through, a determ nation was nade
to install extra roof supports and this was done on March 13. The
assi stant supervisor agreed with the shift foreman that there was
no change what soever in the roof along the cutter or in the
crack, fromthe time of rebolting until the citation was issued.
He further testified that he made it a specific point to go to
the area and recheck it, that he went at |east twice a week and
that after the rebolting there was no additional sloughage. The
assi stant supervi sor explained that the nen whomthe inspector
saw cl eaning up were renovi ng sl oughage whi ch had been there from
the tine of rebolting. According to the assistant supervisor
this was not a totally abnormal tine for sloughage to be left.

Finally, the operator’'s underground m ne foreman testified
that he had ordered the additional rebolting and he agreed with
the statenents of the shift foreman and the assi stant supervisor
about the rebolting. He also agreed that the roof including the
gap in the clay vein had not changed after rebolting. He stated
that some of the sloughage had been present before rebolting and
some had been caused by the rebolting itself.
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The citation alleges a violation of 30 CF. R [75.200 which
requires, inter alia, that the roof and ribs of all active
under ground roadways, travelways and wor ki ng pl aces be supported
or controlled adequately to protect a person fromfalls of the
roof or ribs. There is no contention that the operator failed to
comply with its roof control plan

No di spute exists as to the condition of the roof when the
i nspector cited it. Therefore, | accept the inspector's
description of the roof at that time. The issue presented is
whet her these conditions denonstrated that the roof was not
adequately supported. | conclude they did not. The inspector
knew addi tional bolting had been done but he did not believe the
roof was adequately supported because of the sloughage, cutters
and clay vein. He did not however, know the chronol ogi ca
sequence of relevant events affecting the nature and status of
the roof. In particular, he did not know when the sl oughing,
clay vein and cutters occurred in relation to the rebolting. Hi s
concl usion that the roof was subject to stress and needed support
was based upon the assunption that the sl oughing and ot her
condi ti ons happened after the installation of additional roof
supports. This assunption is shown to be wong by the operator's
evi dence whi ch denonstrates that there had been no change in the
condition of the roof after rebolting and that the sl oughage
bei ng cl eaned up when the citation was issued was not of recent
origin. The testinmony of the operator's w tnesses is consistent
on this crucial point. Mreover, the operator's w tnesses had
been in the area fromthe tine it was first mned until the
citation was issued, whereas the inspector testified that he had
not seen the intersection prior to his issuance of the citation
or that at the very least he did not recall seeing it previously.

I find the operator's evidence regarding the condition of
the roof before and after rebolting persuasive and | accept it.
Based upon this evidence | conclude the additional bolting was
sufficient to support the roof and that there had not been
further deterioration after rebolting. The fact that the
i nspector was mi staken in believing that the steel beans were
going to be install ed because of the condition of the roof may
not have been his fault, but this circunstance cannot alter the
fact that the evidence convincingly denonstrates the roof was
adequately supported by the rebolting.

| have reviewed the briefs. To the extent they are
i nconsistent with this decision they are rejected.
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CORDER

In Iight of the foregoing, it is Ordered that the operator's
noti ce of contest be G anted.

It is further Ordered that the petition for the assessnent
of a civil penalty be Di sm ssed.

Paul Merlin
Chi ef Admi nistrative Law Judge



