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Before: Judge More

The three citations involved in these cases all grew out of
the sane accident. For sone reason the assessnent office
assigned one of the citations a separate assessnment nunber and as
aresult two penalty cases were filed. The accident occurred
when two scoop drivers operating at an estimated 30 m | es per
hour and approachi ng each other in an eastwest direction, both
turned north to avoid a collision. They did collide and one of
the drivers was killed and the other was seriously injured. The
charges agai nst the conpany are that the drivers were not in ful
control of their nmachines, that there were no traffic signs
posted and that it did not report the accident as soon as it
shoul d have. It was stipulated that respondent was snall, that
there was good faith abatenment and that the assessed penalties
woul d not affect its ability to continue in business.

30 CF.R 55.9-24 states "Mobil e equi pnent operators shal
have full control of the equipnment while it is in nmotion." The
citation No: 171696 states that the accident was due to "failure
of the equi pnent operators, to be in full control of the vehicles
while in nmotion." One operator, the one who did not survive was
going the wong way in a well established traffic pattern. The
surviving driver who was executing the traffic pattern correctly
does not renmenber enough about the accident to be a valuable
Wi t ness, but the accident report specul ates that he nmay have
turned north into the path of the other vehicle just before the
collision. There is no evidence that either scraper was
defective or that the operators did not have full control in the
sense that the scrapers went anywhere ot her than where the
operators wanted to go. The fact that a collision occurred does
not establish that either of the drivers was not in control of
his vehicle. See the Comm ssion Decision in Secretary v. Ad Ben
Coal Conpany, Docket No: LAKE 80-399, FMsSHRC 1800, 1804.



Footnote 4. The citation is Vacated.
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30 CF.R 55.9-71 states:

Mandatory. Traffic rules including speed, signals, and
war ni ng signs shall be standardi zed at each m ne and
post ed.

As to the word "standardized"” | do not believe that the
regul ation requires that all parts of a mne have the sane
traffic rules. As to signals and warning signs, if they exist at
the m ne then they are posted by the very fact that they are
there. There is no requirenent that any particul ar signals and
warning signs be erected. If there is a speed limt it would
have to be posted but at this particular mne a speed limt would
have been of no use since the scrapers did not have speedoneters.

M. Carl White did all the hiring at this construction site
and interviewed every enployee. M. Wite does not speak Spanish
and it was his viewthat if the person could speak English well
enough to be interviewed in English he could speak it well enough
to understand directions. M. Vincel Wods stated that at the
begi nning of every shift or when there was a change in the
| ocati on where the scrapers were to dunp the material, he would
al ways take the first run and have the other drivers follow him
He always set the traffic pattern in a clock-wi se direction. The
only traffic rule was to follow M. Wod' s exanple. Foll ow ng
his direction the scoops, with the aid of a push cat, would | oad
dirt in a particular area, transport it to the |evee being
constructed and follow a cl ock-wi se path back to the | oading
area. The road (actually a path in a large flat area created by
the tracks of the vehicles) was roughly circular. A traffic sign
advising drivers to follow M. Wod's directions would not have
prevented M. CGonzales fromgoing the wong way. He obviously
knew whi ch way he was supposed to go and chose to not follow the
directions. There was sone evidence that he had done that in the
past, but there was no suggestion that he was playing "chicken."
A sign would not have prevented himfromdoing it again. The
fact remmi ns however, that regardl ess of what the regul ation
means concer ni ng standardi zati on of speed signs, signals and
war ni ngs signs, it does require that traffic rules be posted.
This mine did have the traffic rule that the drivers would foll ow
the clock-wi se traffic pattern denonstrated by M. Wods at the
begi nni ng of each shift or when a new area was bei ng worked. That
traffic rule shoul d have been posted sonmewhere at the site of the
construction work and it was not. The argunent that the traffic
rules posted 10 nmiles away at the plant are sufficient, is
rejected. There was therefore, a violation, but since | can not
find that it led to the accident | can not find that the gravity
or negligence was high. The citation is affirned and a penalty
of $100 is assessed.

The acci dent happened at 4.30 p.m and MSHA was not notified
until 11.30 p.m, 30 CF. R 50.10 states in part "if an accident
occurs, an operator shall immediately contact the MSHA district
or sub-district office having jurisdiction over its mne." There
were nmany reasons why it took so long to get around notifying
MSHA. The accident occurred late in the shift, treatnment had to



be given to the surviving mner, the anmbul ance got |ost and had
to be re-contacted and directed and the famlies of the two
victinse had to be notified. M. Garrett did report the accident
to the m ne owner, Reynolds Metals Conpany. Fromhis
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testinmony it seens that the main reason he did not report it to
MSHA was that he did not think it was a requirenment. The site
had never been inspected by MSHA. Garrett Construction Conpany
was constructing a reservoir 10 mles fromthe Reynolds plant for
the possible future use of Reynolds for the dunmping of tailings
fromits mlling process. The bauxite involved is mned in South
America and sent to Reynolds who mills it into alum na and at a
later time the alumna is turned into al um num by a process which
renoves the oxygen. The idea that these construction workers did
not think they were engaged in mning is easily understood. The
ordi nary usage of the words mine and mner, would not, in ny

opi nion, include respondents, but the definitions of mnes and

m ning contained in the Act is sufficiently broad to enconpass
respondent's operation. (FOOINOTE a) For the |atest Conm ssion decision
on construction enpl oyees being mners see Sec. v. Inland Coa
Conmpany, 4 FMBHRC, Docket No: VINC 77-164 (July 15, 1982).

VWiile | agree with respondents that there were other nore
i mportant matters to take care of before notifying MSHA, there
was neverthel ess some tinme during this 7 hour period when soneone
shoul d have notified MSHA of the accident. MSHA inspectors could
not have arrived at the scene any earlier than they actually did
but the failure to file the report is nevertheless a technica
violation. | agree with the assessnment office that $20 is an
appropriate penalty. The citation is affirned.

Respondent is accordingly ordered to pay, within 30 days, to
MBHA a civil penalty in the amount of $120.

Charles C. More, Jr.
Admi ni strative Law Judge

AAAAAAAAAAAAAAAAA
~FOOTNOTE- ONE

a. The coverage issue (often referred as "jurisdiction") is
t horoughly and convincingly argued in the Secretary's prehearing
and supplemental briefs. The construction site is a part of a
m ne and respondent is covered by the Act.



