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nistrati ve Law Judges

Conpl ai nt of Discrimnation

Docket No. WEVA 82-190-D

MSHA Case No. MORG CD 82-3

DECI SI ON

Ofice of the Solicitor,
Phi | adel phi a,
Phillip Caneron;

Consol i dati on Coal

for

i dati on Coal Conpany

| ed under section 105(c) (1) of

by the Secretary of Labor on behalf of Phillip Caneron
Conmpany al l eging that the five-day

suspensi on given M. Caneron by the conmpany on Novenmber 6, 1981,
was a discrimnatory action in violation of section 105(c) (1) of
the Federal M ne Safety and Health Act of 1977, 30 U S.C. 0O
815(c)(1).

The conpl ai nant
Ireland M ne where he has worked since 1969 (Tr.

is a haul age notornman at the operator's
10-11, 59, 122).

On Cctober 31, 1981, he was the notorman on a 27-ton |ead

| oconmotive which pulled a trip of 10 to 12 mine cars filled with
coal fromthe belt to the dunping point (Tr. 10-12, 24). Until
that day he had operated with a single |lead | oconotive and if
cars becane detached he used a safety switch on the line to

derail them and so prevent a runaway (Tr. 12-13). He also had a
hel per, M. Aston, who rode with himon the |oconotive (Tr. 14,
15). Anong other duties, M. Aston hel ped gather the enpties and

gave the conpl ainant the signal to take on enpties (Tr. 14-15).
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On Cctober 31, 1981, the conplainant and M. Aston were inforned
by M. G bson, the section foreman, that the procedure regarding
these trips was changed and that thereafter instead of the safety
switch there would be a 10-ton trailing | oconotive at the back of
the trip to act as a brake if any of the cars should uncouple
(Tr. 15, 18-19, 124, 336). The conplainant and M. Aston told
M. G bson they did not think the 10-ton | oconptive was
sufficient to hold back the trip (Tr. 20, 126). Because that day
was a Saturday and ot her sections were not working, a 50-ton

| oconotive was available (Tr. 27). Consequently, for that day
M. G bson let the conplainant and M. Aston use a 50-ton

| oconotive on their trips (Tr. 27, 128-129). M. Gbson told the
conpl ai nant and M. Aston that the use of a 50-ton | oconotive was
only for that day and that on the foll owi ng Monday a 10-ton

| oconotive would have to be used (Tr. 76, 337).

On Saturday ni ght the conpl ai nant tel ephoned M. Shreves, an
official of the United M ne Workers (Tr. 29). According to the
conpl ai nant, M. Shreves agreed with himthat the 10-ton
| oconoti ve was i nadequate and said that if anything cane up the
conpl ai nant should call the union safety conmmttee (Tr. 29,
76-79, 80). On the norning of Novenber 2 before begi nning work,
t he conpl ai nant al so spoke to Stacy Knox, a union safety
committeeman for the Ireland M ne, who according to the
conpl ainant said that if the conplainant were asked to do
anyt hi ng hazardous he should let M. Knox know and that M. Knox
woul d be available if mne managenent called him (Tr. 30, 79).

Upon arriving at work M. G bson inforned the conpl ai nant
and M. Aston that a 10-ton | oconotive would be used as the
trailing | oconotive on their trips (Tr. 30, 130-131, 337). The
conpl ai nant and M. Aston asked for the union safety comittee
(Tr. 31, 130-131). The conplainant's testinony is inconsistent
with respect to whether he refused to work. At tines he stated
he did not refuse to work (Tr. 70, 71, 73, 102, 106). At other
times he admtted that he had refused to work (Tr. 78, 79, 101).
The sane inconsistency is present in M. Aston's testinmony (Tr.
135, 162-163, 164, 167, 173, 174). The section forenman testified
that both men refused to run trips with the 10-ton | oconotive as
their trailing |loconotive (Tr. 337, 339). The section foreman
stated that upon their refusal he sent themto M. Flem ng, the
Ri ver Portal shift foreman, and they were assigned to other work
carrying cribs (Tr. 133, 134, 337-339). The conpl ai nant
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testified that as the notorman on the | ead | oconotive he was
hinself in no i nmredi ate danger but that he feared for M. Aston's
safety (Tr. 36, 99-100, 103). He also stated that a notornman
with some seniority, M. Schubert, had been on sick |eave for 2
years but that when M. Schubert returned he, the conplai nant,
woul d then be on the trailing | oconotive (Tr. 36, 38-39).

M. Flem ng tel ephoned M. Onear, the mne superintendent,
and told himof the actions of the conplainant and M. Aston (Tr.
279). M. Orear testified that he told M. Flenm ng again to order
t he conpl ai nant and M. Aston back to work (Tr. 280). M. Onrear
stated that he told M. Flenming to tell the conplainant and M.
Aston that no nore than 10 cars woul d be used on each trip (Tr.
289). M. Aston then said he would work if the order were put in
witing (Tr. 162-163, 174, 280-281). The order to work was not
put in witing and according to M. Orear such orders customarily
are not put in witing (Tr. 281). M. Aston admitted that
putting the order in witing would not have affected the all eged
| ack of safety in using the 10-ton | oconptive as a trailing
| oconmotive (Tr. 175-177).

M. Onear also ordered M. Fleming to obtain a 10-ton
| oconotive so that a test could be run to denonstrate to the
conpl ai nant and M. Aston that the procedure would be safe (Tr.
282). A loconotive was obtained but some of its sanders were not
working so they were repaired (Tr. 288). In the nmeantine while
t he conpl ai nant and M. Aston were loading cribs, M. Bettinazzi
the operator's safety supervisor, spoke to them (Tr. 349). The
conpl ai nant and M. Aston again expressed a view that the 10-ton
| oconotive was not safe but M. Bettinazzi questioned the
position in which they were putting thensel ves because they had
not tested a 10-ton | oconotive as a trailing | oconotive on any of
their trips (Tr. 349, 352-353). Finally, a 10-ton | oconpotive was
ready and tests were performed on two of the steepest avail able
grades sel ected by the conplainant (Tr. 49, 96-97, 98, 138, 139,
189, 241, 289-290, 357). First the trip was stopped and the
brake of the | ead | oconotive was then rel eased (Tr. 49, 138,
290). Next the trip was allowed to drift back about 10 feet
bef ore brakes were applied (Tr. 50, 139, 290-291). In both
i nstances the 10-ton | oconotive held (Tr. 50, 139, 290, 291
356-357). The conplainant, M. Aston, and the union safety
committeeman, M. Wse testified that they were not satisfied
with the tests results because the trip had no speed, an act ual
runaway situation was not created and the trolley pole on the
trailing | oconotive was
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in the wong position (Tr. 50, 52, 53, 108, 139-140, 189,
227-228). However, the operator's superintendent testified that
during the test the 27-ton | ead | oconotive remai ned attached to
the trip (Tr. 290). This was additional weight pressing agai nst
the trailing |l oconptive and would not be present in a true
uncoupl i ng because in an actual occurrence the | ead | oconotive
woul d detach itself fromthe trip (Tr. 260-261). Despite their
di ssatisfaction with the test the conplai nant and M. Aston
returned to work that day (Tr. 52-53, 141).

On Novenber 5th a further test of the 10-ton | oconotive was
performed for state and MSHA inspectors on the sane steep grade
as the prior test (Tr. 97-98, 245-247). On this test the trip
was all owed to coast 100 feet before the trailing | oconotive was
used to brake and stop the cars (Tr. 142, 189, 191, 257, 261
268, 292, 358-359). The trip stopped within 150 or 200 feet (Tr.
142, 189, 239, 257, 268, 292, 359). Based upon this test the
state and federal inspectors felt the 10-ton | oconotive was safe
(Tr. 189-190, 257, 292, 295, 359). M. Aston was still afraid
and testified that in his opinion the only way to do a valid test
woul d be to have an uncoupling without telling the notorman on
the trailing locomotive (Tr. 143-146, 262). M. Wse, the safety
conmm tteeman testified that the test was not valid because it was
controlled (Tr. 189). In particular, he objected to the fact
that the trolley pole on the trailing | oconotive had been turned
(Tr. 190-192, 227-228). The operator's w tnesses took the
position that the test was even nore adverse than actua
ci rcunst ances because in an actual uncoupling the cars would cone
to a stop before they started to nove back whereas in the second
test the cars were allowed to nove back 100 feet immediately
prior to the trailing | oconotive being used to brake them (Tr.
293- 295, 324-325, 358-359). Moreover, the 27-ton | ead | oconotive
remai ned attached to the trip and agai n was additi onal weight
pressing against the trailing | oconotive which would not be so in
a actual uncoupling (Tr. 260-261, 264). The day after the test
was perfornmed for the inspectors the operator suspended the
conpl ai nant for five days.

In Pasula v. Consolidation Coal Conpany, 2 FMSHRC 2786,
2799- 2800 (Cctober 1980), rev'd on other grounds, Consolidation
Coal Conpany v. Marshall, 663 F.2d 1211 (3rd G r. 1981), the
Conmi ssion held that the conplai nant establishes a prima facie
case of a violation of section 105(c)(1) if he proves by a
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preponder ance of the evidence that (1) he engaged in protected
activity, and (2) the adverse action was notivated in any part by
the protected activity. The Comm ssion further decided that an
operator may respond by either rebutting the prima facie case or
if it cannot rebut by showi ng as a defense that even if part of
its notive were unlawful, (1) it was also notivated by the
mner's unprotected activities, and (2) it would have taken the
adverse action in any event for the unprotected activities al one.

It nust first be determ ned what the conplainant did. As
al ready noted, at tinmes during his testinony the conpl ai nant
al l eged that he only asked for the union safety commttee but did
not refuse to work (Tr. 70, 71, 73, 102, 106). At other tinmes he
admtted he refused to work (Tr. 78, 79, 101). M. Aston
testified about refusing to work in a simlarly contradictory
manner (Tr. 135, 162-163, 164, 167, 173, 174). M. dbson, the
section foreman, testified that the conpl ai nant had refused to
work (Tr. 337-339). The testinony of the operator's other
wi t nesses al so was that the conpl ainant had refused to work (Tr.
279, 280, 289, 348). Even the union safety conmitteenman, M.
Wse, who testified for the conplainant stated that under the
ci rcunst ances he woul d say the conpl ai nant had refused to work

(Tr. 226). | also note that the conplainant and M. Aston were
assigned to other work (Tr. 40, 133, 337-339). This assignnent
makes no sense unless they had in fact refused to work. If the

conpl ai nant had nerely asked for the safety conmttee, mne
managenment would not on its own initiative had disrupted
operations by voluntarily assigning himto other work. The haste
and urgency with which the mne superintendent arranged to test
the 10-ton | oconotive is only explicable in light of a refusal to
wor k by the conplainant and M. Aston. The test was arranged in
order to satisfy the conplainant so that he would return to work.

The conplaint (Para. 5), the Solicitor's prehearing
statenment, her oral statement at the close of the Secretary's
case at the hearing, and her brief all allege a protected right
to refuse to work under the circunstances of this case. The
reason for the conplainant's bel ated protestations at the hearing
that he nerely asked for the union safety commttee obviously was
his realization that under the collective bargai ning agreement he
could refuse to work only in conditions that were abnormally and
i medi at el y dangerous to hinself beyond the normal hazards
i nherent in the operation
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whi ch coul d reasonably be expected to cause death or serious
physi cal harm before abatenment. (Optr.'s Exh. No. 1, pg. 2). At
the hearing the conplainant adnmitted the situation was not of
this nature (Tr. 37, 75). The great weight of the evidence
denonstrates that the conplainant refused to work and | so

concl ude.

| further conclude that the operator suspended the
conpl ai nant because of his refusal to work. The suspension
letter states that the conplainant did not exercise his
i ndi vidual safety rights in good faith under Article Il section
(i) of the National Bitum nous Coal Wage Agreenent of 1981 which
as set forth in the i mediately precedi ng paragraph gives the
enpl oyee a right not to work in conditions abnormally and
i medi atel y dangerous to hinself. (MSHA's Exh. No. 1). Even nore
importantly, the testinmony of all the operator's w tnesses and
nmost particularly the superintendent makes clear that it was the
conpl ainant's refusal to work which so disturbed ni ne nanagenent.
The superintendent stated that if the conplainant had filed a
safety grievance or had used the safety commttee before refusing
to work he would not have been disciplined (Tr. 318).

Under applicabl e Conmm ssion decisions a mner may refuse to
work if he has a good faith, reasonable belief regarding the
hazardous nature of the condition in question. Pasula, supra;
Robi nette v. United Castle Coal Conpany, 3 FNMSHRC 803 (Apri
1981); Dunmire and Estle v. Northern Coal Conpany, 4 FNMSHRC 126
(February 1982). Good faith sinply neans an honest belief that a
hazard exists. Robinette, 3 FMSHRC at 810. A reasonable belief
does not have to be supported by objective ascertainable
evi dence. Rather the mner's honest perception nust be a
reasonabl e one under the circunstances. Such reasonabl eness can
be established at a m ni mumthrough the mner's own testinony as
to the conditions responded to with the testinony eval uated for
its detail, inherent logic and overall credibility.

Corroborative physical testinonial or expert evidence also may be
i ntroduced and the operator nmay respond in kind. Robinette, 3
FMSHRC at 812. Unreasonable, irrational or conpletely unfounded
work refusals are not within the purview of the statute.

Robi nette, 3 FMSHRC at 811. | conclude that the tests which were
performed on the 10-ton | oconotive on Novenber 2 and Novenber 5
denonstrated that it could be used safely as a trailing

| oconotive in the manner proposed by the operator. This

ci rcunst ance however, does not preclude a reasonable, good faith
belief on the part of the conplainant regarding the exi stence of
a hazard.
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The Act's protection may be extended to those who possess the
requisite belief even if the evidence ultimtely shows the
condi tions were not as serious or hazardous as believed.
Consol i dati on Coal Company, 663 F.2d at 1219; Dunnmire, 4 FNMSHRC
at 131. The reasonabl eness of the belief nust be judged as of
the tine it was held.

The conpl ai nant said he did not believe the 10-ton
| oconoti ve was bi g enough to stop the trip of mine cars (Tr. 20).
The conpl ai nant had been a notornman for several years and had
used a 10-ton loconotive to pull trips of supply cars carrying
materials such as roof bolts and gravel (Tr. 20-21). The
conpl ai nant mai ntained that the trips of supply cars he had
pul | ed were conposed of fewer and smaller cars so that they did
not weigh as nmuch as a trip of mine cars (Tr. 21-23). The
operator's wi tnesses pointed out that nore power was needed from
a lead | oconotive which pulls a trip than froma trailing
| oconoti ve whose function is to stop uncoupled cars (Tr. 314-315,
352, 360). But the operator's superintendent could not renenber
whet her the operator ever had used a 27-ton notor as a | ead
| oconotive and a 10-ton notor as a trailing | oconotive on main
haul age (Tr. 311). In determ ning the honesty and reasonabl eness
of the conplainant's belief, I find relevant the fact that the
procedure for using a 10-ton trailing |loconmotive on a trip of
m ne cars such as the conpl ai nant drove was new and had not been
done previously in this mne. Despite his experience as a
not or man t he conpl ai nant therefore, had never been confronted
with this precise situation. Moreover, there were sonme grades
over which the mne trip had to travel which reasonably could be
expected to add to his concern (Tr. 23-24). The MSHA inspector
testified that until the test was perforned, he did not know
whet her the trip would hold (Tr. 266). After weighing all the
evidence | determne that the record supports the conplainant's
position that his belief about the safety hazard was in good
faith and was reasonabl e.

This brings us to the nost significant issue presented by
this case. May a mner refuse to work when he hinself is in no
danger but the risk is to soneone el se? The conpl ainant adm tted
that use of a 10-ton trailing | oconotive on the day in question
posed no danger to him (Tr. 36, 99, 100). The risk was only to
M. Aston who would be riding the trailing |oconotive (Tr. 36,
99). As set forth above, the collective bargai ni ng agreenent
specifically provides that an enployee will not be required to
wor k under conditions he has reasonable grounds to believe to be
abnormal Iy and i mmedi atel y dangerous to hinsel f. Because any
danger that m ght have been present was not to the conpl ai nant
hi nsel f the
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arbitrator upheld the disciplinary suspension under the

col l ective bargaining agreenment (Optr's. Exh. No. 1). | do not
believe the arbitrator's decision is binding here nor do

believe it has any collateral estoppel effect under criteria set
forth by the Comm ssion regarding the issues presented here.
Bradl ey v. Belva Coal Conmpany, 4 FMSHRC 982 (June 1982). The

M ne Act does not contain | anguage the sane as or sinmilar to that
in the collective bargaining agreenent regardi ng individua
danger. In addition, under the collective bargai ni ng agreenent
the test of the hazard is nuch stricter than that under the M ne
Act and according to the arbitrator's deci sion objective evidence
must support the mner's belief.

The M ne Act does not contain any provision expressly
granting a miner the right to refuse to work. Relying upon
| egislative history and statutory purposes the Conm ssion in
Pasula interpreted the Act to afford a right to refuse to work in
unsafe or unhealthful conditions. 2 FMSHRC at 2790-2793.
However, Pasul a presented an individual whose own heal th and
safety were being jeopardized at the tinme he refused to work.
The Conmi ssion nmade this very clear in its decision as foll ows:

Pasul a was not nerely speculating that he mght in the
future suffer fromthe effects of [oud noise, but he
was al ready so suffering when he stopped the machi ne.
He was not equi pped with personal hearing protectors,
he had al ready been or woul d have shortly been exposed
to nore noise than pernmitted by the applicable mne
heal th standard, and he was al so operating a machi ne
that requires substantial attention to its operation
In view of his actual suffering, his view that he was
exposed to unheal thful and excessive noise | evels was
reasonabl e and was supported by objective,
ascertai nabl e evi dence.

2 FMBHRC at 2793.

Upon review, the Third Circuit in Consolidation Coal Conpany
held that the statutory schene in conjunction with the
| egi slative history supported a right to refuse to work in the
event the m ner possesses a reasonable, good faith belief that
specific working conditions or practices threaten his safety or
health, stating in this respect as follows:
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Under the circunstances of this case, neither
party in their briefs took a position contrary to the
exi stence of aright to walk off the job. Thus, although
we need not address the extent of such a right, the
statutory schene, in conjunction with the |egislative
history of the 1977 M ne Act, supports a right to
refuse to work in the event that the m ner possesses a
reasonabl e, good faith belief that specific working
conditions or practices threaten his safety or health.
663 F.2d at 1217 n.6. (Enphasis supplied).

Thus in upholding the right to refuse to work the Third
Crcuit referred to the individual's belief of a threat to his
own health or safety. Although the Court stated it was not
defining the perineters of the right to refuse to work, its
hol ding that the miner did not have the right to shut down a
conti nuous m ni ng machi ne, thereby preventing others from
wor ki ng, indicates that the right to refuse to work has rat her
strict limts and that it does not extend beyond the endangered
i ndi vi dual hinmsel f. (FOOTNOTE 1)

Al t hough the | egislative history, as explained in Pasul a,
supports an interpretation of the Act which affords a protected
refusal to work, it does not support giving this right to mners
who are not in danger. The relevant conmttee report refers to a
refusal to work in conditions believed to be unsafe or
unhealthful. S. Rep. No. 95-181, 95th Cong., 1st Sess., at 35-36
(1977), reprinted in Senate Subcommittee on Labor, Committee on
Human Resources, 95th Cong., 2d Sess., Legislative History of the
Federal M ne Safety and Health Act of 1977, at 623-624 (1978)
["Leg. Hist."]. The discussions on the floor of the Senate and
House make cl ear Congress was concerned about individuals who
face a threat to their own health or safety. D scussion on the
Senate floor in this respect was as foll ows:

M. Church. | wonder if the distinguished chairman
woul d be good enough to clarify a point concerning
section 106(c), the discrimnation clause.
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It is nmy inpression that the purpose of this section
is toinsure that mners will play an active role in
t he enforcenent of the act by protesting [sic] them
agai nst any possi bl e discrimnation which they m ght
suffer as a result of their actions to afford thensel ves
of the protection of the act.

It seenms to ne that this goal cannot be achi eved unl ess
m ners faced with conditions that they believe threaten
their safety or health have the right to refuse to work
wi thout fear of reprisal. Does the conmttee
contenpl ate that such a right would be afforded under
this section?

M. WIllianms. The conmittee intends that mners not be
faced with the Hobson's choice of decidi ng between
their safety and health or their jobs.

The right to refuse work under conditions that a m ner
believes in good faith to threaten his health and
safety is essential if this act is to achieve its goa
of a safe and healthful workplace for all mners.

M. Javits. | think the chairman has succinctly
presented the thinking of the commttee on this matter
Wt hout such a right, workers acting in good faith
woul d not be able to afford thenselves their rights
under the full protection of the act as responsible
human bei ngs.

Leg. Hist. at 1088-1089 (Enphasis supplied).

Simlarly in the House of Representatives, Congressnan
Perkins in discussing the bill as agreed to by the Conference
Conmittee stated:

M. Speaker, this legislation also provides broader
protection for mners who invoke their safety rights.
If miners are to invoke their rights and to enforce the
act as we intend, they nust be protected from
retaliation. |In the past, adm nistrative rulings of
the Departnment of the Interior have inproperly denied
the m ner the rights Congress intended. For exanple,
Baker v. North American Coal Co., 8 IBMA 164 (1977) held
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that a m ner who refused to work because he had a
good faith belief that his life was in danger was not
protected fromretaliation because the nminer had no
"intent" to notify the Secretary. This |egislation
will w pe out such restrictive interpretations of the
safety discrimnation provision and will insure that
they do not recur.

Leg. Hist. at 1356 (Enphasis supplied).

The conpl ai nant al so relies upon the fact that at the tinme
in issue M. Schubert, who was the senior notorman for a |ead
| oconoti ve, had been on sick | eave for 2 years due to an acci dent
but that when he returned, the conplainant as the juni or notorman
m ght then be on the trailing |loconotive. | conclude that what
m ght or mght not have happened when M. Schubert returned to
work was too renote and specul ati ve on Novenber 2, 1981 to
provide a basis for the conplainant to allege he was in any
danger. At that time M. Schubert m ght never have returned or
if he did, the conplainant m ght have been working somewhere
el se. (FOOTNOTE 2)

The conpl ai nant has referred to the "buddy" system and the
principle that in the mnes, a mner is responsible for the
safety of his co-workers and especially for one with whomhe is
working as a team (Tr. 40). | recognize and acknow edge t hese
factors and I am of course, cognizant of the safety purposes
which this statute was enacted to advance and pursuant to which
it must be liberally construed. Nevertheless, | conclude that
the right to refuse to work which is after all, only inplied and
not express cannot be so greatly expanded in these proceedi ngs.
As set forth above, such action would be contrary to judicial
precedent and unsupported by | egislative history. Moreover, the
extension of the right of refusal to individuals such as the
conpl ai nant woul d have great practical inpact in the mnes by
creating the possibility of continual disruption in operations
t hrough work stoppages caused by chal |l enges to managenent
decisions from m ners whose health and safety are not in danger
The wide ram fications of such situations are denonstrated by the
record in this case. The nmine superintendent testified that if
t he conpl ai nant had been willing to run the |l ead | oconotive when
M. Aston had been afraid to be on the trailing | oconotive, it
woul d have been



~2216

up to mne managenent to find someone else to go on the trailing
| oconotive or some other means (Tr. 323-324). Upon questi oning
fromthe bench, the conplainant testified that he did not know
what he woul d have done if m ne managenent had found soneone el se
to go on the trailing | oconotive and he indicated that in that
event a relevant inquiry wuld be whether or not such other

i ndi vi dual was experienced (Tr. 117-120). It was clear to ne at
the tine | listened to conplainant and later when |I read the
transcript that he intended to reserve to hinself the right to
deci de whet her he woul d accept any other individual assigned by
the operator to be his trailing notorman

It is therefore only a short step from chall engi ng
managenent's decisions to usurping its right to make themat all
In Iight of these factors, | find pertinent and persuasive the
followi ng statement of the Court of Appeals for the Seventh
Circuit in Mller v. FMBHRC, 687 F.2d 194, 196 (1982): "W are
unwilling to inpress on a statute that does not explicitly
entitle mners to stop work a construction that wuld nmake it
i npossible to maintain discipline in the mnes."

The Solicitor and operator's counsel filed detailed briefs
whi ch have been nost hel pful in analyzing the record, defining
the i ssues and deciding the case. 1 have reviewed and consi dered
these excellent briefs. To the extent they are inconsistent with
this deci sion however, they are rejected.

In Iight of the foregoing, | conclude that the conplai nant
had no right under the Act to refuse to work and that therefore
he did not engage in protected activity. Accordingly, he must be
denied relief and his conplaint dismssed.

ORDER

It is Odered that the conpl aint be D SM SSED

Paul Merlin
Chi ef Administrative Law Judge

AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAA
~FOOTNOTE_ONE

1 One individual can, of course, comunicate to the operator
on behal f of other endangered persons who al so have deci ded for
thensel ves not to work. Dunmire, 4 FMSHRC at 134.

~FOOTNOTE_TWOD

2 M. Schubert did return a few nonths thereafter but the
record does not indicate what job he performed upon his return or
what job the conplainant had then (Tr. 39).



