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Appear ances: Janine C. G snondi, Attorney, U S. Departnment of Labor
Phi | adel phi a, Pennsylvania, for MSHA ; Jerry Pal mer, Attorney,
Pi tt sburgh, Pennsylvania, for Mathies Coal Company

Bef ore: Judge Koutras
Statement of the Proceedi ngs

These consol i dated cases were heard on the nerits in
Pi ttsburgh, Pennsylvania on Septenber 14, 1982. Docket No. PENN
82- 35, concerns a proposal for assessment of civil penalties
filed by the Secretary pursuant to Section 110(a) of the Federa
M ne Safety and Health Act of 1977, 30 U.S.C. 820(a), seeking
civil penalties for two alleged violations of certain nmandatory
safety standards found in Part 75, Title 30, Code of Federa
Regul ati ons. Docket PENN 82-9-R is the contest filed by Mathies
Coal Conpany chal |l enging one of the citations issued in the civil
penalty case, and Docket PENN 82-10-R is the contest chall enging
the second citation.

| ssues

The principal issues presented in the civil penalty
proceedi ng are (1) whether respondent has viol ated the provisions
of the Act and inplenenting regulation as alleged in the proposa
for assessnment of civil penalty
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filed in this proceeding, and, if so, (2) the appropriate civil
penalty that should be assessed agai nst the respondent for the
al l eged viol ati on based upon the criteria set forth in section
110(i) of the Act.

In determ ning the amount of civil penalty assessnents,
section 110(i) of the Act requires consideration of the foll ow ng
criteria: (1) the operator's history of previous violations, (2)
t he appropriateness of such penalty to the size of the business
of the operator charged, (3) whether the operator was negligent,
(4) the effect on the operator's ability to continue in business,
(5) the gravity of the violations, and (6) the denonstrated good
faith of the operator in attenpting to achieve rapid conpliance
after notification of the violations.

The issues presented in the Contests are whether the
conditions or practices cited by the inspector as the basis for
the citations constituted significant and substantial violations
of the cited mandatory safety standards.

Applicable Statutory and Regul atory Provi sions

1. The Federal M ne Safety and Health Act of 1977, Pub. L.
95-164, 30 U.S.C. 0801 et seq.

2. Section 110(i) of the 1977 Act, 30 U S. C. [0820(i).
3. Commission Rules, 29 CF.R [02700.1 et seq.
Sti pul ations

The parties stipulated that Mathies Coal Conpany and the
subj ect mne are subject to the Act, and that the presiding Judge
has jurisdiction to hear and deci de these cases. The parties
al so stipulated that the paynent of the civil penalties proposed
by MSHA will not adversely affect the operator's ability to
continue in business, and that m ne production for the period
January 1, 1982 to May 21, 1982, was 73,000 tons, and that the
m ne ceased production on May 31, 1982.

Di scussi on

Section 104(a) citation No. 1142336, Septenber 22, 1981
cites a violation of mandatory safety standard 30 CFR 75. 1105,
and the condition or practice is described on the face of the
citation as follows:

The air current used to ventilate the battery charging
station located in the No. 7 entry at surveyor station
3446 in the 4 face 24 butt parallel section MVMJ54 was
not coursed directly into the return. The air was
going to the working face. The charge unit was setting
inthe mddle of the entry. (The charge unit has been
dangered out until a proper station can be
constructed.)
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The inspector indicated that the alleged violation was
"significant and substantial", and he fixed the abatenent tine as
4:00 p.m, Septenber 22, 1981

Section 104(a) Citation No. 1142337, Septenber 22, 1981
cites a violation of mandatory safety standard 30 CFR 75.1722(a),
and the condition or practice is described on the face of the
citation as foll ows:

Adequat e guardi ng was not provided for the cross-over
belt conveyor at the drive head in the 4 Face 24 Butt
Section MMJ034. The head drive was not guarded so to
protect person fromcomng in contact with noving
parts.

The inspector indicated that the alleged violation was
"significant and substantial™ and he fixed the abatenment tine as
12: 00 p.m, Septenber 23, 1981

MSHA' s Testinony and Evidence in Support of Citation No. 1142337

MSHA | nspector Francis E. Wehr, Sr., testified as to his
background and experience, and he confirmed that he inspected the
m ne on Septenber 22, 1981, and he confirned that he issued a
citation (exhibit G1) for a violation of section 75.1722(a), for
failure by the operator to properly guard the drive notor or
drive head of one of its conveyor belts. He described the "drive
head" as consisting of two rollers, gear sprockets and a chain,
and he explained that the belt is |laced through the two rollers
and it drives the belt by pulling it through the rollers as it is
| aced. The drive head is powered by a 460 AC hor sepower notor,
and the drive head roller is approximately 15 to 20 feet in
| ength, and the nmoving parts include the rollers, belts, gears,
and chain drive. The belt was operating when he cited it and the
nmovi ng parts of the drive head were in notion (Tr. 8-17).

M. Wehr confirned that the drive head did have a guard
around it, and he identified exhibit G2 as a sinulated "draw ng
of a cutout" indicating the type of guard being used (Tr. 17).

He described the guardi ng as one-by-six boards nail ed across the
| ength of the conveyor belt to several posts which were anchored
to the mne floor and wedged solidly into the roof. The posts
were approximately on five-foot centers, and the posts were about
8 1/2 to 9 feet high. The posts were of wood, approximately 6 to
10 inches in diameter, and the horizontal boards extended al ong a
15 to 20 foot distance for the full distance of the drive head,
and they were nailed to the posts. The openings in the wooden
guardi ng were approximately 2 feet in height and 4 feet wide (Tr.
17-22).

M. Wehr stated that he neasured the di stance between the
exi sting guarding and the drive head itself by a folding rule
whi ch he inserted through the guard opening, and found that it
was approxi mately two feet.
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These were the narrowest | ocation between the guard and the belt,
but the separation between the guard and belt becanme wider as it
went by the belt (Tr. 23).

M. Wehr identified exhibit G3 as a copy of the guarding
regul ation found in MSHA's "manual ", and in his opinion the
exi sting guardi ng which he observed on Septenber 22, woul d not
prevent an enpl oyee from possibly comng into contact with the
nmovi ng parts of the drive head. He believed that the guardi ng
openi ngs were | arge enough to allow a person's hand to pass
t hrough, and the openings did not conport with the policy
gui del i nes which state that they be small enough to prevent this
from happening (Tr. 25).

M. Wehr testified that one person is nornmally assigned to
the belt conveyor systemto shovel or clean up spillage, conduct
hand dusting, or to check out the belt, and this is usually
during one shift. [If problens are encountered, extra people may
be assigned to the belt (Tr. 26). |In addition, the fire boss or
foreman woul d have occasion to travel the belt area for the
pur pose of conducting his belt |ine exanm nation, and this is
required to be done once during each production shift (Tr. 27).
He also indicated that the floor bottomin the section is wet and
danp, and the |location of the belt was at the top of a snal
grade starting in on the section, and these factors would present
a slip or fall hazard and soneone could actually fall through the
guard openi ngs and suffer possible fatal injuries (Tr. 28).

M. Wehr stated that he has observed at |east ten other
simlar belt heads in the same mne and that they are all guarded
by wire nmesh nailed to boards and posts, or the wire nmesh is hung
up, and the opening in the nmesh is approximately one inch square
(Tr. 29). He also identified exhibit G6 as a head roller design
simlar to the one he cited (Tr. 37).

M. Wehr identified exhibit G1(a), as a copy of his
"inspector's statement” which he filled out at the tinme the
guarding citation was issued, and he indicated that with respect
to the likelihood of any accident occurring he marked "probabl e"
(Tr. 60), and the statenent was adnmitted w thout objection (Tr.
61).

In response to bench questions, Inspector Whr conceded t hat
the existing guarding did guard part of the head roller, and he
indicated that the roller changes position with respect to the
drive nechanism He also indicated that the distance fromthe
guarding to the particular roller in question was four feet, and
the distance fromthe guard to the drive head was two feet. The
unguar ded noving parts were approximately two feet fromthe fl oor
(Tr. 62-63).

M. Wehr could not state why the openings around the
guardi ng franework were left as they were, but he did indicate
that simlar wooden guardi ng franmework was used around the ot her
belt locations previously referred to, but that wire nmesh was
installed over it to provide a sturdy construction. He conceded



that the operator made an attenpt to guard
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the area in question, and he confirmed that the belt was newy
installed and had been in operation for three to four weeks. He
al so conceded that it was possible that the operator intended to
cover the framework wi th neshing but had no opportunity to do so
(Tr. 64). Al though he discussed the matter with the operator's
escort, M. Dunbar, his notes do not reflect any specific
comments in this regard (Tr. 65). The citation was abated by the
installation of wire mesh over the guarding framework, and he
abated the citation on Septenber 29th (Tr. 65).

M. Wehr stated that the bottom horizontal one-by-six board
whi ch was nail ed across the posts was approxi mately one foot off
t he ground, that the second board was approxi mately four feet off
the ground, and that the third board which was |ocated at the top
runni ng horizonatlly to the roof was "fairly close to the top"
(Tr. 65-67). |In response to a question concerning someone
reachi ng the noving belt parts while wal ki ng adj acent to the
framework and slipping, he replied (Tr. 67):

THE WTNESS: At the distance where the four foot nmark
is, that area, he would probably not cone in contact
with the head roller itself, but the area where the two
foot is, he would be right into the general area of the
roller and the drive unit itself.

M. Wehr stated that he observed no one perform ng any work
in the belt area at the tinme the citation issued, but there is a
supply storage place in the area and an individual was there (Tr.
67). The preshift exam nation was nade on the prior shift, and
the belt was a working belt which was connected to a feeder and
the belt portion which had been installed was about 250 feet |ong
(Tr. 68).

M. Wehr indicated that the manufacturer of the belt drive
did provide "a netal guard, two halves that bolt around the gear
sprocket, gears and the chain on the drive head itself" (Tr. 72).
He conceded that this guard did decrease the severity where there
are two or three extra guarded parts, but indicated that his
principal concern was the two rollers which drove the belt and
the belt lacing (Tr. 73-74). In reply to further questions from
t he bench, M. Wehr responded as follows (Tr. 74-79):

Q Al right. Looking at that picture, if
someone were wal king adj acent to this, the post
they had, which is two feet out fromthe edge of
this machi nery, sonmeone who accidentally slipped
on that adjacent wal kway or whatever, it would
take a little bit for himto get into those
rollers, wouldn't it? The fellow just could not
wal k back there and slip through this opening over
all this steel construction and fall into those
roll ers?
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THE WTNESS: 1'd say it's possible

Q Well, anything is possible, but let us | ook at
the real world. How could soneone accidentally
slip through one of these openings and fall over

t hat ?

THE WTNESS: The openings itself? | would say the
possibility is there, plus the guard and type of board
that you have is one inch and say a fellow that is your
size is wal king along the side and would trip and fall
he'd nore than |ikely burst through that board or he
could slip underneath, strike his head agai nst the
metal part of that frame. The wetness of the bottom
and the grade was another factor into it.

Q Was this a regular travel way?
THE WTNESS: That woul d have been their wal kway side
as they call it. They call one side their clearance
si de.

Q Wiat | nmean is this an area where the mners
woul d go through or is it an area where it is
visited by the exami ner or if they had sonme work
to do there?

THE W TNESS: The exam ner and the guy assigned to go
t hrough that area.

Q They do not have anybody permanently stationed
at this |ocation?

THE WTNESS: To the best of ny know edge, they don't.

Q Wuld a mner wal k back and forth through this
area where they were working and that sort of
t hi ng?

THE WTNESS: No, sir.

Q How do they perform nmai ntenance on this

equi prent assuming if the mesh were up? 1Is this
mesh permanently installed to these wooden

f ramewor ks?

THE WTNESS: GCenerally it's set up so it could be
taken down and put right back up. Generally, the rule
is that before you take any guards down, they have what
they call japko switches along the beltline and I ocked.
The guards are renoved and the cl eaning process is
supposedl y done there and the guard put back on and
then you lock it and put the power back on
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Q You were the resident inspector at this point for
approxi mately five or six nmonths?

THE WTNESS: Yes, sir.

Q D d you have occasion to |l ook at the other ten
simlar belt mechani sms that were guarded?

THE WTNESS: Yes, sir.

Q Are you famliar with the cl eanup process and
everyt hi ng?

THE WTNESS: Yes, | would say so

Q D d you have occasion to cite themfor

cl eani ng wi thout | ocking out the equipnent? What
has been the general practice of the mne, for
exanpl e, when they perform mai nt enance on these
novi ng parts?

THE W TNESS: The nmai ntenance that was observed over
that period was fine. They did lock it out. They took
on the precautionary work when they was in there doing
wor k. The actual cleaning around the belt drive
itself, | could not see that. | seen them cl eaning
around the belt but not along the drive.

Q \What cl eaning would be done around the
particul ar drive that was not guarded, in your
opi ni on?

THE WTNESS: A lot of times you have spillage com ng
back fromthe bottombelt, particularly where you woul d
have a scraper in between those two drive rollers. It
does collect a lot of dirt at tinmes.

Q \What is the procedure there for cleaning that
particul ar | ocation? What do they do with that
material? Wuld you say the fellow who is

cl eaning would be in close proximty?

THE WTNESS: |If he has it shut off, he has to nove the
guard and put the guard back up and shovel it out the
belt. That is the practice | woul d observe.

And, at (Tr. 94-96):

Q If afellow slipped and the outer guarding
the posts, the boards are four feet fromthe edge
of the equi pnent and then there is another two
feet, how could he possibly fall there? It would
have to be a conscious act, wouldn't it?
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THE WTNESS: | have problens with what you
are saying. You are using the four feet. The
two foot was right close to the rollers. [|I'm

saying the two foot. The four feet is the w dest
part. The two feet is the closest to the roller

Q M question is addressed to the four feet. |Is
it possible for soneone to get into that unguarded
equi prent if the guard is four feet away fromit?

THE WTNESS: | believe the four foot where it
was, not really. The two foot area, yes, and there
is a picture showi ng where the two foot and the
four feet are.

Q The existing posts were up to cover that
entire 15 to 20 or 30 feet distance, weren't they?

THE W TNESS: Yes.
Q It included the wheel area?
THE WTNESS: Right.

Q If it is not likely that anybody would fall in
there, | just wonder why managenent decided to
extend it for 30 feet, why they put that fram ng
up to begin with.

THE WTNESS: It is a general practice. This is how
they guard. They extend it nore distance than they
need to, but that's the way to guard.

Mat hi es Coal Conpany's Testinony and Evi dence Concerni ng
Citation No. 1142336

Mat hi es Coal Conpany opted not to present any testinony in
defense of this citation, and counsel indicated during the course
of the hearing that he stood by his nmotion to dismss this
citation and he relied on his argunments presented during the
course of the hearing.

MSHA' s Testinony and Evidence in Support of Citation No. 1142336

I nspector Wehr identified exhibit G7 as a copy of the
citation he issued for an alleged violation of section 75.1105
for failure to properly locate a battery charger away fromair
bei ng coursed directly into the return. The scoop in question
was used to charge a scoop tractor which was being used on the
section. The scoop is usually charged for a couple of hours each
shift to keep it running, and the scoop is normally used two
shifts a day, although at tinmes it is used on three shifts. The
scoop cannot be used while it is being charged, and the purpose
of the section 75.1105 requirenent that the air current used to
ventilate the battery charger be coursed directly into the return
is to carry away snoke in the event of a fire, or to carry off
expl osi ve hydrogen whi ch nmay be rel eased during the battery



chargi ng process (Tr. 99-105).
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I nspector Wehr identified exhibits G8 as a sketch he drew
depicting where the battery charger was | ocated when he observed
it, and he stated that it was located in the neutral intake entry
next to the right return. H s attention was drawn to the charger
when he cane fromthe face area and noticed a cabl e goi ng t hrough
a wall over the track entry. He followed the cable through two
stoppi ng man doors, and he found the cable plugged in but with no

power on it and the "breaker wasn't set up". He identified the
cable as the "dotted line" on exhibit G 8. The cable was hung up
on well insulated roof and rib insulators fromthe charger to the

belt starter box or transforner (Tr. 106). The battery charger
was some 300 feet fromthe belt transforner, and the transforner
is not normally used as the source of power for the cable. The
battery charger was not operating at the time he observed it and
there was no tag on the power plug. In order to energize the
battery charger it would have first been necessary to energize
the transformer belt starter box and a scoop tractor timng
switch would have had to be turned on. The power cable was
hooked up to the battery charger and it did pass through a proper
fitting (Tr. 107-111).

M. Wehr described the air flow over the battery charger as
it existed at the tine he cited the condition, and he indicated
that in the event of snoke coming fromthe battery charger, it
woul d have been directed to the working face or place, or both.
He identified the return entry on exhibit G8, and he stated that
the air could have been directed to the return by neans of
cracki ng a stopping door in conjunction with the use of a check
curtain, or the use of a deflector, which is normal at the mne
in question (Tr. 112-113). He also indicated that the chargers
are normally ventil ated by neans of a deflector check (Tr. 116).
He stated that the hazard created by failing to route the
ventilating air current directly to the return, would result in
ei ght people in the section possibly being affected by snoke or
hydrogen. They could be asphyxiated in the event of a short
circuit in the battery charger, and the mne noisture or humdity
woul d contribute to the possibility of short circuiting (Tr.
119-120). He confirned that he indicated on his "inspector's
statenment”, exhibit G9, that the likelihood of the battery
charger sitting in the mddle of the entry where the air was not
bei ng coursed to the return giving off hydrogen and causing it to
be directed to the face to be "probable"” (Tr. 123). He also
i ndi cated that the charger plugs that go to the scoops | ooked
like they had recently been used (Tr. 124).

On cross-exam nation, M. Whr confirnmed that section
75.1105 requires an operator to vent the air current into the
return when it passes over a battery charger station, and he
confirmed that a battery charger is a noveabl e piece of equipnent
whi ch may be noved during the course of a mining operation
VWhile it is being noved, he stated that it was not possible to
ventilate the air current into the return and the power cable
woul d have to be di sconnected when the unit is noved to a new
| ocation. M. Wehr stated that when he | ooked at the battery
charger in question it did not appear to himthat it was in the
process of being noved, and he saw no physical sign of it being



nmoved at that time (Tr. 128-129). He al so indicated that when he
asked the inspector



~2231

escort Dunbar what the charger was doing in the mddle of the
entry, M. Dunbar replied that he did not know but would talk to
the section foreman about it. M. Whr also confirnmed that his
usual practice is to ook for an "out of service" tag on the
cable, but saw no such tag in this instance, and relied on M.
Dunbar in determ ning whet her the charger was being noved (Tr.
130). He also indicated that while he could have spoken with the
section foreman or other crew nenbers he did not do so and relied
on M. Dunbar. He denied that M. Dunbar told himthat the
charger was in the process of being noved, and confirmed that M.
Dunbar only told himthat he would find out (Tr. 132).

M. Wehr confirned that the citation was issued 9:30 a.m,
and the mners on the section would have been there an hour or so
before that time. He stated that if there were evidence that the
battery charger was in the process of being noved up or dragged
up, the violation would not have been issued (Tr. 133). He
confirmed that the normal procedure in the mine is to locate the
charger in the crosscut, but that in this case it was | ocated
approximately in the mddle of the entry (Tr. 133). He assuned
that the charger had been used on the i medi ate precedi ng shift,
but he spoke with no one on that shift or to the section foreman
and he expl ained his reason for not doing so by stating that he
deals directly with the inspector escort for information unless
he has to go to others for problens which may have occurred
bef ore, and he conceded that he was not prevented from speaking
to the mners (Tr. 135). He conceded that he was not absolutely
certain that the charger was used on the previous shift, and he
based his conclusion that it was not being noved on the fact that
he saw no physical evidence of any such nove (Tr. 136).

M. Wehr stated that he has previously observed hydrogen
being emtted during a battery chargi ng process, stated the
expl osi ve range of hydrogen, and indicated that he was present in
anot her m ne when another MSHA inspector tested for explosive
hydrogen. He conceded that before anyone could say that the
presence of hydrogen is hazardous in such a situation, one mnust
know t he anobunt that is present. He did not observe any chargi ng
process in the instant case, and he conceded that he has no
evi dence to substantiate any conclusion as to any hydrogen
em ssion hazard in this case or that an accident was "reasonably
probabl e” or that it would "probably occur™ (Tr. 142). He also
i ndicated that the battery charger was provided with short
circuit protection, but he did not know whether it was
operational because "you would have to tear it apart” to
determ ne this. However, even though the charger is not
perm ssible, as far as he knew there was nothing wong with the
unit (Tr. 144). He also confirned that the m ners have
preventive action avail able which they can take in the event of
snoke, and these included use of their self-rescuer units and the
i nt ake escapeway, and he had no reason to believe that the mners
woul d not have used these neasures in the event of an accident
(Tr. 145).

In response to bench questions, M. Whr conceded that he
made no detailed exam nation of the battery charger and took no



snoke tube readings (Tr. 149-150). He al so conceded that the
operator was in conpliance with
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the amount of air required to be on the section (Tr. 151). He
assuned that the charger would be used to charge the battery
scoop, and he could not recall what M. Dunbar told hi mwhen he
canme back after seeing the section foreman (Tr. 153). M. Whr
was not sure whet her he was present when the condition was
abated, and while his notes are silent on the abatenent, he
bel i eved the citation was abated by noving the charger into the
crosscut and putting a deflector on it (Tr. 154). He stated that
the charger is on skids, and that the usual method for nmoving it
is by use of the scoop bucket (Tr. 156).

Mat hi es Coal Conpany's Testinony and Evi dence

Mal col m Dunbar, safety supervisor, Mathies Mne, testified
that he acconpani ed the inspector during his inspection and he
confirmed that the battery charger was | ocated at the place
i ndicated by M. Wehr. M. Dunbar testified that when M. Whr
asked for an explanation as to the |ocation of the charger, he
(Dunbar) told the inspector that he did not know but would ask
the section foreman. The section foreman advi sed M. Dunbar that
t he charger was not being used because a new power station was
under construction and that the charger would be rel ocated and
woul d not be used until this was done. M. Dunbar stated that
when he advised M. Wehr of this fact, M. Wehr told himthat
"the citation stands". He confirmed that M. Wehr told himthat
the battery charger plug was not deenergized and that it had the
tag on it (Tr. 163-166).

M. Dunbar stated that even assum ng that the charger were
to be used without the air being vented into the return, he stil
did not believe that the citation was significant and substanti al
because the chargers are inspected weekly, and any defective ones
are renmoved fromservice. He indicated that the charger in
guestion was in good condition, and he also confirmed that in the
event of an emergency, the men in the section could use their
self-rescuers as well as the designated escapegay (Tr. 166-168).

On cross-exam nation, M. Dunbar testified that battery
chargi ng stations have had no problens in the nmne and stated
that it was his understanding that the previous shift had begun
the erection of a new charging station, and that this is the
first step in the process of noving the station. He confirnmed
that the charger in question was not enclosed in a nmetal housing
"station" when it was cited because it is a self-enclosed unit
with no need for an additional enclosure. He confirned that the
met al housi ng could be begun w thout the necessity of noving the
battery charger (Tr. 171). He admitted that the charger was
noved to the new station immedi ately after the citation was
issued (Tr. 176). The section foreman in question was not
avai l abl e for testinony because he has been laid off.

Fi ndi ngs and Concl usi ons
Fact of violation - G tation No. 1142336

The citation charges that the air current used to ventilate



a battery charger which the inspector found in the mddle of an
entry
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was not coursed directly into the return. Mndatory safety
standard 30 CFR 75.1105, states as foll ows:

Under ground transforner stations, battery-charging
stations, substations, conpressor stations, shops, and
per manent punps shall be housed in fireproof structures
or areas. Air current used to ventilate structures or
areas enclosing electrical installations shall be
coursed directly into the return. O her underground
structures installed in a coal mne as the Secretary
may prescribe shall be of fireproof construction

Mat hi es Coal Conpany's counsel argued that MSHA did not
prove that the battery charger cited by |Inspector Wehr had been
used to charge any equi pnment during the time it was located in
the mddle of the entry (Tr. 172-173). Counsel also asserted
that the evidence establishes that the battery charger was in the
process of being noved at the time the inspector observed it, and
that no violation has therefore been established (Tr. 173).

Upon consideration of all of the testinony and evi dence
adduced with regard to this citation, I conclude and find that
MSHA has established a violation of section 75.1105 by a
preponder ance of the evidence. Mathies Coal has not rebutted the
fact that at the tine the inspector observed the charging unit in
gquestion it was located in the mddl e of the neutral intake
entry, and the inspector's testinony establishes that the
ventilation systemin place at the tine was such as to cause the
air currents passing over the charging unit to be coursed back to
the face area and not to the return as required.

Wth regard to the assertion by Mathies Coal that the
charger was in the process of being noved, the fact is that at
the tine the unit was observed by the inspector the unit had not
been noved to its newy | ocated charging station. That was done
after the citation was issued. The inspector's attention was
called to the charger after he foll owed the course of a power
cabl e whi ch had been hooked into a belt transfornmer to the
charger for a distance of sone 300 feet and found it in the
m ddl e of the entry. Although the charger was not in operation
chargi ng any equi prent at the time M. Wehr first observed it,

t he power cable was hooked up, it was not tagged out as was the
usual practice, and the condition of the charger plugs which are
normal |y hooked into the scoop while it is being charged |ed the
i nspector to believe that the charger had recently been used. In
addition, the inspector observed no evidence that the unit was
bei ng noved, and it was not equipped with a deflector which is
normal |y used to course the air into the return. Under all of

t hese circunstances, the inspector's belief that the charger had
recently been used was reasonable. Further, since the power
cabl e was hooked up to a power source and was not tagged out, and
since there were no other indications that the charging unit was
actually noved at the tine
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M. Wehr observed it, the assertion by Mathies Coal that the unit
"was in the process of being noved" is rejected. Al though it may
be true that the intent was to nove the charging unit once the
new chargi ng station was conpleted, the fact is that the

i nspector saw no evidence of any such nove, and his concl usi ons
to the contrary are supported by the record evi dence and
testinmony in this case. The citation IS AFFlI RVED

Si gni ficant and substanti al

In addition to citing a violation of section 75.1105, the
i nspector al so concluded that the violation was "significant and
substantial”, and he marked the appropriate block on the citation
formaccordingly. Mathies Coal challenges that finding.

In Secretary of Labor v. Cement Division, National Gypsum
Conmpany, 3 FMSHRC 822, issued on April 7, 1981, the Conmi ssion
interpreted section 104(d) and set forth the test for determning
whet her a condition created by a particular violation is of such
a nature as could significantly and substantially contribute to
the cause and effect of a mine hazard. The National Gypsum case
was a civil penalty proceedi ng concerning el even section 104(a)
citations in which the inspectors marked the "S & S" block on the
face of each citation. |In that case the Commi ssion held that a
violation is "significant and substantial" if --

based upon the particular facts surroundi ng that
violation, there exists a reasonable Iikelihood that
the hazard contributed to will result in an injury or
illness of a reasonably serious nature.

On the facts of this case, | cannot conclude that the
conditions cited by Inspector Wehr constituted a significant and
substantial violation of section 75.1105. Al though M. Whr
alluded to certain general hazards connected with the failure to
vent air coursed over a battery charger unit into the return, in
the case at hand the evidence is clear that no such hazards
exi sted. M. Wehr made no tests to detect the presence of any
noxi ous gasses, he confirmed that the proper amount of air was
present on the section, the power cable |eading to the charger
was hung on well insulated roof and rib insulators, no charging
was taking place at the tine he observed the unit, the unit was
provided with short circuit protection, and M. Whr detected
nothing wong with the unit itself. He also candidly conceded
t hat before anyone can specul ate as to whether or not the
presence of hydrogen, which is sonetinmes given off when battery
chargers are used, can cause an accident, there nust be sone
i ndi cations as to the anounts given off, and he conceded that in
this case there is no evidence that hazardous hydrogen was
present or that an accident was reasonably probable.

M ne safety supervisor Dunbar testified that all battery
chargers are inspected weekly and that any which are found
defective are renoved fromservice. He indicated that the unit
in question was in good condition, and he confirmed that niners
could use their self-rescuers and the designated escapeway in the



event of any energenci es.
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Gven all of the prevailing circunstances, | conclude and find
that MSHA has not established that the conditions at the tinme the
citation issued were significant and substantial, and the
i nspector's finding in this regard IS VACATED

Gavity

Al t hough | have found that the battery charger violation was
not significant and substantial, | nonethel ess conclude and find
that it was serious. Wiile the prevailing conditions at the tine
of the citation may not have presented a significantly hazardous
situation, leaving the battery charger in the mddle of the entry
hooked into a power source without the air deflectors presented a
potential tenptation for soneone to engage the equi pnent and
attenpt to charge a scoop before the battery charger was actually
pl aced into the conpl eted charging station

Fact of violation - Citation No. 1142337

This citation charges Mathies Coal with a failure to
adequately guard the drive head on a conveyor belt. The cited
mandat ory safety standard, section 75.1722(a), provides as
fol | ows:

(a) Cears; sprockets; chains; drive, head, tail, and
takeup pulleys; flywheels; couplings, shafts;

sawbl ades; fan inlets; and simlar exposed nmoving
machi ne parts which nay be contacted by persons, and
whi ch may cause injury to persons shall be guarded.

At the conclusion of the inspector's testinony concerni ng
the citation, Mathies Coal noved to dismiss his finding that the
citation was "significant and substantial”. |In support of this
nmoti on, counsel asserted that Inspector Wehr only testified that
an injury could be fatal, but did not testify that an injury was
"reasonably likely to occur” as required by the decision in the
Nati onal Gypsum case (Tr. 39). Wen asked whether his notion to
di sm ss also included an assertion that MSHA had filed to
establish a prima facie case concerning the fact of violation,
counsel stated in pertinent part as follows (Tr. 40):

I amnot going to argue that. Draw whatever inference
you wi sh about that. | amarguing specifically S & S.

During further colloquy counsel conceded that the issues of
"significant and substantial" and whether or not a violation of
the cited mandatory standard has been proved are separate issues
for which separate findings may be made, and counsel indicated
that his notion to disnmiss the "S & S" finding is based on a | ack
of evidence to support the inspector's conclusion in this regard
(Tr. 43-44).



~2236

In further argument in support of his notion, Mathies' counse
stated that there is no testinony fromthe inspector as to
whet her how likely it would be for an injury to occur, but that
if the question were put to him he mght testify that it is
highly unlikely that an injury would occur under the factors that
he did testify to (Tr. 48). Wen invited by the Court to put
that question to the inspector during his cross-exan nation
counsel stated that he woul d not cross-exam ne the inspector (Tr.
48).

In response to the motion to dismss the "S & S* finding,
MSHA' s counsel asserted that it is not necessary to elicit
specific testinony fromthe inspector that the "reasonabl e
i kelihood of injury” test has been net. Counsel argued that the
i nspector nade that finding when he issued the citation and
marked the citation form"S & S'. Further, counsel asserted that
it is for the Judge to determine fromthe facts presented in this
case whether or not the National Gypsumtest has been net.

Counsel asserted further that the inspector testified as to the
frequency of enpl oyee exposure to the hazard, the |ikelihood of
the injury, and the fact that he believed that the incline and
wet floor increased the possibility of sonmeone slipping or
falling into the guard openings and nmaki ng contact with the
nmovi ng parts of the drive head. As for the "could be fatal"”
testinmony by the inspector, MSHA's counsel stated that this has
nothing to do with the "likelihood of an accident”, but rather
goes to the seriousness of any injury. Gven the facts of this
case, counsel concludes that if an accident were to occur, it
woul d be reasonably serious (Tr. 44-47). Concl udi ng her
argunents, counsel asserted as follows (Tr. 51):

M SS G SMONDI :  Apparently what M. Pal mer is saying,
because in spite of the fact that the witness testified
to the underlying facts, because it did not come out of
his mouth, the ultimate | egal conclusion is that it is
not sufficient. It is ny position that it is the
witness's role to testify to the facts and the Court's
role to deternmine the |l egal conclusion of whether or
not those facts support a finding of a reasonable

i keli hood of that of an acci dent occurring.

After due consideration of the argument presented by
counsel, the notion to dismss the "S & S" finding, as well as
the citation, was denied fromthe bench (Tr. 55-56).

Mat hi es Coal declined to put on any evidence in defense of
the inspector's assertion that the belt drive head was not
adequately guarded. |In support of the citation, MSHA' s counse
asserted that the guard which was in place "allows pretty easy
access to the noving parts of the drive head by virtue of the
size of the openings, as well as the relatively flinsy
construction of the posts and boards that were used
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as part of the guarding structure” (Tr. 83). In further support
of the inspector's "S & S" findings, MSHA's counsel argued that
two enpl oyees are in the general area in close proximty to the
belt drive head on a daily basis, that the mne floor was wet and
muddy, and that the belt was at the top of an incline, and that

it was foreseeable that soneone in the course of his normal job
duties woul d make contact with the noving parts in question (Tr.
83).

In comenting on MSHA' s position, Mathies Coal's counse
poi nted out that M. Wehr's "inspector's statenent” contains no
i nformati on concerning the inclined roadway or wet conditions,
and that MSHA's testinony does not el aborate on the fact that the
drive head in question was protected by a guard provided by the
manuf acturer (Tr. 86-87).

It seens obvious to ne fromthe facts of this case that at
the tine the citation was issued Mathies Coal was in the process
of erecting wire nesh guarding for the cited piece of equipnent.
The conveyor belt had recently been installed and at the tinme the
i nspector was on the scene a framework of posts and wooden pl anks
were in place and provi ded sone neans of protection for the belt
drive head in question. Simlar equipnent at other |ocations in
the m ne were already guarded by practically identical systens of
posts, wooden frames, and wires nmesh. Therefore, the question
presented is whether the posts and planks which were in place at
the tine the citation issued provi ded adequate guardi ng as
requi red by section 75.1722(a).

I nspector Wehr testified that at the tine the citation was
i ssued the belt was in operation and the noving parts of the
drive head in question were in nmotion. Although the drive head
was partially protected by the existing guarding system
framework, the inspector's concern was over the fact that the
| arge openings in the framework provided ready access to the
exposed noving parts of the belt head drive. Al though M. Whr
conceded that a built-in guard was installed on the conveyor to
protect the gear sprocket and drive head chain, he indicated that
his principal concern was with the belt lacing and two drive
rollers which he believed were totally unprotected. Although he
conceded that one of the unguarded rollers was at a di stance of
four feet or nore fromthe machine frame and exi sting guardi ng,
and that it was unlikely that anyone woul d contact that point, he
al so indicated that at a second unguarded | ocation the distance
fromthe existing guarding to the unprotected roller was only two
feet, and that if anyone happened to fall at that area they could
easily reach the unguarded belt drive rollers and |acing.

I conclude and find that MSHA has established a violation of
section 75.1722(a), by a preponderance of the evidence. Although
the conditions cited are mtigated by the fact that an existing
senbl ence of a guarding systemwas in place at the tine the
i nspector viewed the conditions, the fact is that in at |east one
| ocation where the distance fromthe unguarded pinch point to the
exi sting guarding framework was two feet, the openi ng which was
unguarded was sufficiently |large enough to permt soneone to fal



in and reach the pinch point. Wile |l reject MSHA s notion
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that the existing guarding framework was "flinsy", it seens clear
to ne that the wire nmeshing which is obviously nailed over the
framework was not yet in place, and the existing openings were

| arge enough to permt contact with the belt rollers. To that
extent, MSHA has established a violation, and the citation is

t her ef ore AFFI RVED

Signi ficant and substanti al

On the facts of this case, | conclude and find that MSHA has
established that the conditions cited by the inspector
constituted a significant and substantial violation of section
75.1722(a). MSHA established by credible evidence that the belt
was in operation at the tine the inspector viewed the conditions,
and that at |east two people were normally in the area during the
course of any work shift. Although it is true that nost of the
belt drive | ocation was guarded by posts and wooden pl anks, the
actual wire nesh which the operator normally used to guard such
belt drive |locations had not as yet been installed at the tinme of
the inspection, and at |east one of the unguarded | ocations was
two feet fromthe belt rollers and lacing. | conclude that this
| ocati on was not adequately guarded to prevent anyone from com ng
into contact with the noving parts, and to that extent the
violation is significant and substantial. Accordingly, the
i nspector's finding in this regard IS AFFI RVED

Gavity

I conclude and find that the failure to conpletely guard the
cited conveyor belt drive head constitutesd a serious violation
particularly at the one | ocation where the pinch point was sone
two feet fromthe edge of the open guarding framework.

Negl i gence

I conclude and find that both citations which have been
affirmed resulted from Mat hi es Coal Conpany's failure to take
reasonabl e care to prevent the conditions cited by the inspector
in these proceedings. Wth regard to the guarding citation
since the operator here went to the trouble of erecting a
guardi ng system framework, it seens obvious to nme that it was
aware that the belt head drive | ocation required guarding. As
for the battery charger, | believe that a closer attention or
exam nation to the area where the charger was found by the
i nspector would have alerted the operator to the existence of the
cited conditions, thus enabling the operator to at |east tag out
the charger until such time as the asserted nove was conpl et ed.

I find that both citations resulted fromordi nary negligence.

Good Faith Conpliance

Wth regard to the guarding citation, the inspector
testified that abatenent was achieved within the tinme allowed,
and that he considered this to be ordinary good faith abatanent
(Tr. 85-86).
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Wth regard to the battery charger violation, the evidence
establ i shes that the charger was noved into the chargi ng station
and that a deflector was installed on the unit to course the air
into the return. 1t would appear that all of this was done in
good faith and there is no evidence to the contrary. Accordingly,
I conclude that good faith abatenent was tinmely achi eved by the
operator in this case.

Si ze of Business and Effect of Civil Penalty on the Respondent's
Ability to Continue Business

The parties stipulated that the paynent of the proposed
civil penalties will not adversely affect the conpany's ability
to remain in business, and | adopt this as ny finding on this
i ssue. Further, the stipulated mne production of 73,000 tons
for the period January 1, 1982 to May 21, 1982, leads nme to
conclude that the mne in question is a nediumto-large sized
operation, and | take note of the fact that m ne production
apparently ceased on May 31, 1982.

H story of Prior Violations

MSHA' s Exhibit G 10, purports to be a computer print-out
submtted by its counsel by letter dated Septenber 21, 1982. The
letter states that for the 24 nonth period preceding the issuance
of the citations in issue in this case the Mathies M ne had 890
paid violations, 17 of which are for prior violations of section
75.1722(a), and 13 of which are for violations of section 1105.

At the time of hearing, MSHA' s counsel did not have the
conputer print-out, and she was permtted to file it
post - hearing. However, | note that the print-out submtted by
counsel appears to be a partial listing, since the item zed
citations contained on the three pages reflect a total of 141
vi ol ati ons, some of which are for violations subsequent to the
dates of the citations in issue here. 1In addition, while the
print-out contains a "certification" by sonmeone from MSHA' s
O fice of Assessnents attesting to the authenticity of the
print-out, the print-out itself contains no mne identification
data to support the claimthat it is in fact the data fromthe
subj ect m ne

Since the informati on subnmitted by MSHA purporting to show
the history of prior violations is confusing and
i nconprehensible, IT 1S REJECTED. Insofar as this itemis
concerned, since | cannot understand it, | will not consider it.

Penal ty Assessnents
In view of the foregoing findings and concl usi ons,

respondent is assessed civil penalties for the two violations
whi ch have been affirned as foll ows:
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Citation No. Dat e 30 CFR Section Assessment
142336 9/ 22/ 81 75. 1105 $300
1142337 0/ 22/ 81 75.1722(a) 225
$525
ORDER

Respondent 1S ORDERED to pay the civil penalties assessed in
this matter, in the amunts shown above, within thirty (30) days
of the date of these decisions, and upon recei pt of paynent by
MSHA t hese proceedi ngs are di sm ssed.

Ceorge A. Koutras
Admi ni strative Law Judge



