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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

REX ALLEN, Conpl ai nt of Di scharge,
COVPLAI NANT Di scrimnation, or Interference
V. Docket No. CENT 82-66- DM
UNC M NI NG AND M LLI NG, MD 80- 156
RESPONDENT

Chur chrock Operations

Appear ances: Grant L. Foutz, Esqg., Gallup, New Mexico, appeared
for Conpl ai nant
Li ndsay Lovej oy, Esqg., Stephenson, Carpenter, Crout
& A nsted and Lea Brownfield, Esq., all of Santa Fe,
New Mexi co, appeared for Respondent

DECI SI ON
STATEMENT OF THE CASE

The conplaint filed herein alleges that Conplai nant was
di scharged on March 26, 1980, fromthe position he held with
Respondent, as a result of activity protected under the Federal
M ne Safety and Health Act of 1977, 30 U.S.C. 00801. Conpl ai nant
filed a conplaint of discrimnation with MSHA on August 9, 1980.
MSHA denied the conplaint by a letter dated January 6, 1982. The
conplaint was filed with the Revi ew Conm ssion on January 25,
1982. Pursuant to notice, the case was heard in Gl lup, New
Mexi co, on Cctober 19, 1982. Rex Allen, G| bert McLell an,
Robert Robb and Ron MaclLellan were called as w tnesses by
Conpl ai nant. No witnesses were called by Respondent. Both
parties have filed posthearing briefs with proposed findi ngs of
fact and conclusions of law. Based on the entire record, and
considering the contentions of the parties, | nake the follow ng
deci si on.

FI NDI NGS OF FACT
1. At all times pertinent to this proceedi ng, Respondent

was the operator of the Northeast Church Rock M ne near Gall up,
New Mexi co.
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2. Conpl aint was enpl oyed by Respondent begi nning Sept enber
15, 1972, as an oiler. He was pronpted to mechanic trainee and then
journeyman mechanic in 1973. Later that year he becane | ead
mechanic. 1In 1974 he was tenporarily maintenance superi nt endent
and then became general underground foreman. He supervised
approxi mately 150 enpl oyees while in this position. For about
1-1/2 years he was placed in charge of planning and coordinating
and in about 1976 becane underground general mai ntenance forenman
in which position he continued until January, 1980, when he
tenmporarily did some surface projects. He returned to his
underground duties in February 1980, and was classified as 1700
| evel foreman. He left the enploy of Respondent on March 26,
1980. He was reenpl oyed by Respondent in Novenber 1980 washi ng
and servicing cars. He was a journeyman nechanic at the tine of
t he heari ng.

3. In 1977 and 1978, Conpl ai nant received very few
conpl aints regarding safety fromthose who worked under
hi m -approxi mately 10 each year. 1In 1979, such safety conplaints
went up to perhaps 10 each day. At least two enployees left the
conpany because they were concerned about safety. The all eged
unsafe conditions included | oose rock, cave-ins, and inproper
ventilation. Conplainant enpl oyees were required to travel over
muck piles and ground fall piles to get to equipnment. A nunber
of citations were issued by MSHA inspectors in 1979 for these
conditions. Conplainant reported these conditions to his
supervisors and to the Safety Departnent "plenty of tinmes.”

4. On one occasion in April of 1979, a | oader had been
taken out of service by Conplainant's crew because it did not
have brakes. The |oader was "red-tagged.” However, the
production crew ignored the red tag and put the | oader in
service. An MSHA inspector discovered that it had no brakes and
i ssued a citation. Conplai nant was upset and voiced his feelings
to his supervisors. In February, 1980, a haul age truck was taken
out fromthe shop even though it had a faulty shift lever. An
acci dent occurred when the truck junped out of gear

5. On many occasi ons, Conpl ai nant reported inadequate
ventilation in his shops which caused dizzyness and
disorientation in his enployees. H's supervisors told himthey
were trying to correct the condition and that if his enpl oyees
didn't like it they could quit.

6. Production neetings attended by Conplaint were held
twice daily. Conplainant brought up safety conplaints at these
nmeeti ngs and was accused of conpl ai ning and gri pi ng.

7. In early 1979, Conpl ainant reported that |oose rock and
ground falls affected part of the maintenance shop. The roof
bolts had becone | oose. An attenpt was nmade to correct the
sitation but eventually the shop roof caved in.



~32

9. In January 1980, Conpl ainant was transferred to the surface
and was under the supervision of Jack MIller. FromJanuary 25,
1980 until March 26, 1980, his supervisor was M ke Robb who took
over as mai ntenance superintendent. For about 9 nonths prior to
January 25, 1980, Robb had been resident engi neer at the subject
m ne, but during that time, he had no supervisory duties with
respect to Conpl ainant. Conpl ai nant returned to underground
duties in early February, 1980. His job title was 1700 | evel
foreman and he was under the inmedi ate supervision of Jerry
Troxel |l who becane general underground mai nt enance foreman

10. In February or early March, 1980, Robb told Conpl ai nant
that he thought the truck shop "was a conplete ness" and that he
woul d have to inprove the condition of the shop

11. During the tinme Robb was his supervisor, Conplainant
did not nmake any safety conplaints, oral or witten, to him nor
was Robb aware of safety conplaints made to prior supervisors.

12.  On March 25, 1980, Conpl ai nant was asked by Troxell to
cone in to Mke Robb's office. Robb, Troxell, Wayne Bennett,
head of Respondent's Industrial Relations Departnent and
Conpl ai nant were present. Robb informed Conplai nant that |ack of
wat er control had caused equi prent to break down, parts were not
bei ng properly handl ed and Conpl ai nant "did a great deal of
conplaining and very little action.” The conplaints concerned
| ack of parts availability and producti on abuse of equipnent.
Robb tol d Conpl ai nant that his performance was not satisfactory
and that henceforth he would confer with Robb and Troxell every
Monday norni ng and di scuss his job performance the previous week.
A deadline of May 1 was set for Conplainant to show i nmprovenent.
Conpl ai nant did not bring up any safety conplaints or concerns
during this neeting.

DI SCUSSI ON

There is sharp di sagreenent between Conpl ai nant and Robb as
to what took place at the nmeeting. Neither Bennett nor Troxel
was called as a witness. According to Robb both were enpl oyed by
ot her conpanies out of the State of New Mexico. Conpl ai nant
stated that Robb told himhe (Conplainant) was not doing his job,
but was going around conplaining all the time. Conplainant took
this to refer to safety conplaining. Robb testified that he
poi nted out specific instances where Conpl ai nant's work was
unsatisfactory. Conplainant testified that at the concl usions of
the neeting he was told that he could resign and have "l ayoff
status, severance pay (and) insurance coverage" for a period of
time, or he would be term nated. An answer was denanded by 8:00
the following norning. Robb testified that at the concl usion of
the neeting, Conplainant was told that he would in effect be
pl aced on probation, would be counselled every Monday and woul d
have to show i nprovenent by May 1, 1980. | amgenerally
accepting M. Robb's version of the nmeeting. This is based in
part
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on ny assessnent of the credibility of the two men as w tnesses
and on the interest or lack of interest in the outcone of this
litigation. More inportantly, it is based on the nenorandum of
the nmeeting prepared by Robb on March 27, 1980, which is part of
Conpl ai nant's Exhibit 2 and which supports Robb's version of the
nmeeti ng.

13. On March 26, 1980, Conplainant net with Bennett and
submtted a "resignation with layoff status.” He continued on
the payroll with severance pay to July 15, 1980. He also
retained i nsurance benefits.

14. Conplainant's nother was seriously ill in April and
May, 1980, and was under intensive care and thought to be dying.

15. On August 8, 1980, Conplainant filed his initial
conplaint with MSHA. An investigation was conducted and NMSHA
deni ed the conplaint on January 6, 1982 Conplainant filed his
conplaint with the Revi ew Conm ssion on January 25, 1982.

DI SCUSSI ON

Conpl ai nant offered in evidence a copy of the NMSHA
Investigation file which he received from VMSHA Dallas Ofice
Respondent objected and | excluded the docunents primarily
because substantial portion of the investigation report and of
the transcripts of interviews had been excised. Conplainant did
not attenpt to subpoena the record or the investigator. The
exhibit as offered is to sone extent unintelligible and possibly
prejudicial. | conclude that it would be unfair to the parties
and unhel pful to ne to adnmit the exhibit.

16. Robb left Respondent's enploy on March 30, 1980. He
knew on March 25 1980, that he was going to | eave on March 30. He
expected that the counselling of Conplainant referred to in
Fi ndi ng of Fact No. 12 woul d be conducted by Troxell

STATUTORY PROVI SI ON
Section 105(c) of the Act provides in part as foll ows:

(c)(1) No person shall discharge or in any nmanner
di scrim nate agai nst or cause to be di scharged or cause
di scrimnation against or otherwise interfere with the
exercise of the statutory rights of any m ner
representative of mners or applicant for enploynent in
any coal or other mne subject to this Act because such
m ner, representative of miners, or applicant for
enployment . . . has filed or made a conpl ai nt under
or related to this Act, including a conplaint notifying
the operator or the operator's agent, or the
representative of the mners at the coal or other mne
of an all eged danger or safety or health violation in a
coal or other mine . . . or because of the exercise
by such mner, representative of mners or applicant
for enploynment on behalf of hinself or others of any
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(2) Any miner or applicant for enploynent or repre-
sentative of miners who believes that he has been discharged,
interfered with, or otherw se discrimnated agai nst by any
person in violation of this subsection may, within 60 days
after such violation occurrs, file a conplaint with the
Secretary alleging such discrimnation. Upon receipt of
such conplaint, the Secretary shall forward a copy of the
conplaint to the respondent and shall cause such investigation
to be nade as he deens appropriate. Such investigation shal
commence within 15 days of the Secretary's receipt of the
conplaint, and if the Secretary finds that such conpl ai nt
was not frivolously brought, the Comm ssion on an expedited
basi s upon application of the Secretary, shall order the
i medi ate reinstatenent of the miner pending final order on

the conplaint. |[If upon such investigation, the Secretary
determ nes that the provisions of this subsection have been
violated, he shall imediately file a conplaint with the

Conmmi ssion, with service upon the alleged violator and the

m ner, applicant for enploynment, or representative of mners
al I egi ng such discrimnation or interference and propose an
order granting appropriate relief. The Conmm ssion shal

afford an opportunity for a hearing (in accordance wth
section 554 of title 5, United States Code, but w thout

regard to subsection (a)(3) of such section) and thereafter
shal | issue an order, based upon findings of fact, affirmng
nmodi fyi ng, or vacating the Secretary's proposed order, or
directing other appropriate relief. Such order shall becone
final 30 days after its issuance. The Comm ssion shall have
authority in such proceedings to require a person conmitting

a violation of this subsection to take such affirmative action
to abate the violation as the Conm ssion deens appropriate,
including, but not limted to, the rehiring or reinstatenent
of the miner to his former position with back pay and interest.
The conpl ai ning m ner, applicant, or representative of mners
may present additional evidence on his own behal f during any
hearing held pursuant to his paragraph

(3) Wthin 90 days of the receipt of a conplaint
filed under paragraph (2), the Secretary shall notify, in
witing, the mner, applicant for enploynent, or
representative of mners of his determ nation whether a
viol ation has occurred. |If the Secretary, upon
i nvestigation, determ nes that the provisions of this
subsecti on have not been viol ated, the conpl ai nant
shall have the right, within 30 days of notice of the
Secretary's determination, to file an action in his own
behal f before the Conm ssion, charging discrimnation
or interference in violation of paragraph (1). The
Conmi ssion shall afford an opportunity for a hearing
(in accordance with section 554 of title 5, United
States Code, but without regard to subsection (a)(3) of
such section), and thereafter
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shal |l issue an order, based upon findings of fact, dismssing or
sustai ning the conplainant's charges and, if the charges are
sustai ned, granting such relief as it deens appropriate,
including but not Iimted to, an order requiring the rehiring or
reinstatement of the mner to his former position with back pay
and interest or such remedy as may be appropriate. Such order
shal | becone final 30 days after its issuance. Wenever an order
is issued sustaining the conplainant's charges under this
subsection, a sumequal to the aggregate anount of all costs and
expenses (including attorney's fees) as determ ned by the
Conmi ssion to have been reasonably incurred by the m ner
applicant for enploynent or representative of mners for, or in
connection with, the institution and prosecution of such
proceedi ngs shall be assessed agai nst the person comitting such
violation. Proceedings under this section shall be expedited by
the Secretary and the Conm ssion. Any order issued by the
Conmi ssi on under this paragraph shall be subject to judicial
review in accordance with section 106. Violations by any person
of paragraph (1) shall be subject to the provisions of sections
108 and 110(a).

| SSUES

1. \Whether the conplaint is barred by the statute of
limtations or |aches.

2. \Wet her Conplainant voluntarily left his enploynent with
Respondent on March 26, 1980, or was di scharged, actually or
constructively.

3. If Conplainant was discharged, was it related to
activity protected under the Act.

4. 1f Conpl ai nant was di scharged for protected activity,
what relief should be awarded.

CONCLUSI ONS OF LAW

1. Conpl ai nant and Respondent were subject to the
provi sions of the Federal Mne Safety and Health Act at all tines
perti nent hereto, and the undersigned Adm nistrative Law Judge
has jurisdiction over the parties and subject matter of this
pr oceedi ng.

2. The conmplaint is not barred by the limtations for
filing clains set out in section 105(c) of the Act or by |aches.
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DI SCUSSI ON

Conpl ai nant filed his conplaint with MSHA on August 8, 1980,
and his enploynent was term nated March 26, 1980. However, he
remai ned on the payroll by reason of severance pay to July 15,
1980. He clainms that he was distracted because of his nother's
illness at the time. Respondent asserts that prejudice resulted
fromthe del ay because former supervisors Jack MIler, \Wayne
Bennett, Jerry Troxell and M ke Robb have | eft Respondent's
enpl oy, and all but Robb are now Iiving and wor ki ng outsi de of
New Mexi co.

It has been held that the statutory filing deadlines are not
jurisdictional. Secretary/Bennett v. Kaiser Al um num and
Chemi cal Corporation, 3 FMSHRC 1539 (1981). See also Christian
v. South Hopkins Coal Co., 1 FMSHRC 126 (1979); Local 5429 v.
Consol idation Coal Co., 1 FMSHRC 1300 (1979); S. Rep. No. 95-181
95th Cong., 1st Sess. at 36, reprinted in LEG SLATI VE H STORY of
the FEDERAL M NE SAFETY AND HEALTH ACT OF 1977, Senate
Subcommittee on Labor, Conmittee on Human Resources (July 1978)
624 (hereinafter LEG H ST.) ("It should be enphasized, however
that these time-franes [in 105(c)] are not intended to be
jurisdictional.")

The questions to be considered here are whet her Conpl ai nant
showed justifiable circunstances for his delay in filing and
whet her the del ay prejudi ced Respondent. See Herman v. Into

Services, 4 FMSHRC (Decenber 15, 1982).

The fact that Conplainant remai ned on the payroll and
suffered no monetary loss is, | conclude, sufficient reason
justifying a delay in filing. 1t is conceivable that Conplai nant

feared that filing a claimcould jeopardize his severance pay
rights. Al though Respondent clains prejudice, it did not show
that an attenpt was made to preserve testinmony when it becane
aware that the claimwas filed, or that it attenpted to obtain
the testi nony of the forner enployees by deposition. Conplai nant
cannot be blamed for the delay between the tine he filed with
MSHA and MSHA' s decision 16 nonths |ater.

3. The conpl ai nts whi ch Conpl ai nant voiced to his superiors
concer ni ng unsafe and unheal t hful conditions under which he and
his crew worked, such as those described in findings of fact 3
through 7, constituted activity protected under the Mne Safety
Act. Any adverse action because of this protected activity would
viol ate section 105 of the Act.

4. Conplainant |left his enploynment with Respondent on March
26, 1982, voluntarily. He was not discharged and the term nation
of his enploynment was not related to any activity protected under
the M ne Safety Act.
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DI SCUSSI ON

In Finding of Fact No. 12, | accepted the testinony of Robb
to the effect that the discipline inposed on Conpl ai nant at the
March 25, 1980, neeting was to place himon a form of probation.
He was not discharged. Apparently unwilling to accept the
probationary status, he voluntarily resigned. The discipline was
i nposed solely by Robb. It resulted from Robb's eval uation of
Conpl ai nant' s work performance. Wether the eval uati on was
accurate or whether it was fair is not a matter for nme to deci de.
| accept the testinony of Robb that Conpl ai nant made no safety
rel ated conplaints to himand that he (Robb) was not aware of any
such conpl ai nts having been nmade to others. Therefore, the
di scipline inposed by Robb, such as it was, was not related to
activity protected under the Act.

5. Since Conplainant failed to establish that he was
di scharged or otherw se discrimnated against in violation of
section 105(c) of the Act, he is not entitled to the relief
sought in his conplaint.

ORDER
On the basis of the above findings of fact and concl usi ons

of law, the conplaint and this proceeding are D SM SSED

Janes A. Broderick
Admi ni strative Law Judge



