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Bef or e: Judge Koutras
Statement of the Proceedi ngs

These proceedi ngs involve proposals for an assessnent of
civil penalties brought by the petitioner against the respondents
pursuant to [0110(a) of the Federal M ne Safety and Health Act of
1977, 30 U.S.C. [0820(a) (1978), for three alleged violations of
30 CF.R [0O77.1303(h). The citations were the result of a
blasting fatality which occurred at the Doan Strip Mne on July
30, 1981, and a resulting MSHA accident investigation with regard
to the fatality. One of the citations was issued on July 31
1981, and was served on the respondent Doan Coal Conpany, the
operator of the mine in question, and the other two were issued
on July 31 and August 6, 1981, and were served on the respondent
Austin Powder Conpany, an expl osives conpany who MSHA cl ai ns was
performng blasting activities on the m ne property.

The cases were heard in Pittsburgh, Pennsylvania, and al
parties appeared and were represented by counsel. Al parties
were afforded an opportunity to file posthearing proposed
findi ngs, conclusions, and briefs. MHA and respondent Austin
Powder filed post-hearing argunments, but respondent Doan Coal
Conpany did not, but has opted to join the argunments advanced by
Austin Powder. All argunents presented by the parties, including
those nade at the hearing on the record, have been considered by
me in the course of these decisions.
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Applicable Statutory and Regul atory Provi sions

1. The Federal M ne Safety and Health Act of 1977, P.L.
95-164, 30 U.S.C. 0801 et seq.

2. Section 110-i) of the 1977 Act, 30 U . S.C. 0820(i).
3. Commission Rules, 29 CFR 2700.1 et seq.
| ssues

The issues presented in these proceedings include (1)
whet her the named respondents have viol ated the provisions of the
Act and inplenenting regulations as alleged in the proposals for
assessnment of civil penalties filed in these proceedings, and, if
so, (2) the appropriate civil penalties that should be assessed
agai nst each respondent for the alleged viol ati ons based upon the
criteria set forth in section 110(i) of the Act. Additiona
i ssues raised by the parties are identified and di sposed of in
the course of this decision

In determ ning the amount of a civil penalty assessment,
section 110(i) of the Act requires consideration of the foll ow ng
criteria: (1) the operator's history of previous violations, (2)
t he appropriateness of such penalty to the size of the business
of the operator, (3) whether the operator was negligent, (4) the
effect on the operator's ability to continue in business, (5) the
gravity of the violation, and (6) the denonstrated good faith of
the operator in attenpting to achi eve rapid conpliance after
notification of the violation

Addi ti onal issues, as stated by petitioner MSHA in its
post-hearing brief, are as foll ows:

1. Do the facts in this case support the concl usion
that Austin Powder performed services at the Doan Strip
M ne and therefore is liable under the Act for any
violations resulting fromthe actions of its agents?
Can Austin Powder limt its liability under the M ne
Act pursuant to its service contract with Doan Coal ?

2. Is the concept of strict liability applicable to
the alleged violations of 30 CFR 77.1303(h) at issue?

3. On July 30, 1981, were the mners at the Doan Strip
M ne given anple warning that a bl ast was about to
occur?

4. If the violations of 30 CFR 77.1303(h) did occur,
were they caused by the negligence of either Austin
Powder and/or Doan Coal ?
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The issues, as stated by respondent Austin Powder Conpany in its

post-hearing brief, are as foll ows:

1. No violation of 30 CF.R 077.1303(h) in fact
occurred.

2. Austin Powder was not, at the tine of the alleged
viol ations, and is not now, an operator, agent, or
i ndependent contractor within the nmeaning of the Act,
and is not subject to the jurisdiction of MSHA with
regard to the actions and events alleged in this
pr oceedi ng.

3. Al individuals allegedly commtting violations
were, as a matter of |aw, not enployees or agents of
Austin Powder at the tine of the alleged violations.

4. The regul ati on which Austin Powder is charged with
violating is unenforceably vague and anbi guous, as
applied to the facts here.

Di scussi on

On Thursday, July 30, 1981, a fatal blasting accident
occurred at the Doan Coal Conpany's strip mine, No. 1 Pit (stock
pile area). Dennis Al vatroha, a |aborer enployed by Doan Coa
Conmpany, was observing the blasting operation froma stock pile,
and while seated at, or running fromthat |ocation, was struck by
flyrock and other debris fromthe blast. The actual blasting
wor k was bei ng perforned by Austin Powder Conpany, in the person
of a licensed blaster, Jeffrey Lucas and his crew, and the
bl asting work was performed at the specific request of Doan Coa
Company, who had no experienced blasters of its owmn. NMSHA
conducted an investigation of the accident, and at the concl usion
of same issued the three citations in question. Al of the
citations charge the named respondents with violations of
mandat ory safety standard 30 CFR 77.1303(h), which provides as
fol | ows:

Ampl e warni ngs shall be given before blasts are fired.
Al'l persons shall be cleared and renmoved fromthe

bl asting area unless suitable blasting shelters are
provided to protect nen endangered by concussion or
flyrock fromblasting

The citations which were issued in these proceedi ngs were
i ssued after the investigation conducted by MSHA to determ ne the
facts and circunstances surrounding a fatality which occurred
when a miner was struck by flyrock during blasting of overburden
None of the conditions or practices cited as all eged violations
were actually observed by the inspectors, and they issued the
citations on the basis of information which cane to their
attention during the investigation. Two of the citations served
on respondent Austin Powder Conpany by MSHA I nspector Lyle F
Bi xl er are as foll ows:
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Section 104(a) Ctation No. 1041342, July 31, 1981, which states
the follow ng conditions or practices:

Al'l persons were not cleared and renmoved fromthe
bl asting area and suitable blasting shelters were not
provided to protect nen endangered by concussion or
flyrock fromblasting at the No. 1 Pit in that the
contracted Austin Powder Co. blaster, Jeffery A Lucas
stated during testinony that flyrock fell across him
and up to 30 feet behind himwhile he was detonating a
charge. This citation will not be term nated until al
persons are instructed on the hazards of flyrock. This
citation was issued during an investigation of a fata
acci dent.

Section 104(a)-107(a) G tation/Oder No. 1041345, August 6,
1981, which states as foll ows:

The proper warning was not given by the contract
bl aster Jeffery A Lucas, Austin Powder Co., prior to
detonation of a shot at Pit 010 of Doan Coal Co.
according to the posted requirements. This is a
violation of O77.1303(h) Part 77, 30 CFR The bl ast
signals which were posted at the m ne entrance were: 3
ten second signals, 5 mnutes before blasting and short
pul sating signals 1 mnute before blast, all clear, 1
prol onged 30 second bl ast (air horn) according to
testinmony given during the investigation of a fata
bl asting acci dent that occurred on 7/30/81 Pit 001
Doan Coal Co., the signal given was three blasts (air
horn) that were sounded 30 seconds to 1 mnute before
the shot was detonated. This Oder will not be
termnated until this unsafe practice is elimnated by
t he enpl oyees being properly instructed on the safe
procedures of blasting and such procedures are observed
by an aut horized Representative of the Secretary at
Doan Strip mine |I.D. 36 02695.

The third citati on was served on the respondent Doan Coa
Conmpany by MSHA | nspector M chael Bondra, on July 31, 1981, and
the conditions or practices cited are as foll ows:

Al'l persons were not cleared and renmoved fromthe
bl asting area and suitable blasting shelters were not
provided to protect nen endangered by concussion or
flyrock fromblasting at the No. 1 Pit (001) in that
Dennis Alvatrona, |aborer was fatally injured by
flyrock when bl asting was done. This citation was
i ssued during a fatality investigation and will not be
termnated until all persons are instructed on the
hazards from flyrock when blasting is done and renove
thensel ves to a safe area. Dave Doan was Supervisor
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Testinmony and evi dence adduced by NMSHA

Jeffrey A Lucas testified that he is enployed by the Austin
Powder Conpany as a licensed blaster for approximately a year and
a half, and that prior to that tine he worked as a | aborer
hel pi ng on shots and | oading trucks. He was |icensed by the
State of Pennsylvania at the time of the shot in question on July
31, 1981, and he gained his experience as a blaster while working
part tine with Austin Powder while he was in school. He stated
that he was faimlar with Doan Coal Conpany's strip mning
operation, and he confirmed that he went to the mne site on July
30, 1981, for a "shot", and he did so after being requested to go
there by Doan Coal. He stated that the mne site is some 20 to
25 mles fromhis office, and that prior to the shot in question
he had been at the Doal strip mne four or five tinmes a week with
other blasters. During 1981, he spent 50% of his work tine at the
Doan strip mne performng blasting, and that he usually spends
fromtwo to five hours a day there, or as long as it takes to get
the job done (Tr. 23-26).

M. Lucas stated that when he goes to the Doan strip mne he
does so in response to a specific tel ephone or other request from
Doan. He has a two or three man crew who assists himduring the
bl asting operation, and he is in charge of his crew. He gives
them their work assignnents, and depending on the job, two or
three vehicles are taken along with the crew. The vehicles are
driven off mine property at the end of the day and are not |eft
there. He explained that the first thing he does when he arrives
at the mine siteis to locate the shot area so as to determ ne
whet her the drilling has been conpleted. The site of the shot is
given to himby Doan Coal, and his job is to | oad and shoot the
shot. This entails the wiring of the shot, and one of his
drivers will notify Doan Coal's enpl oyees where the shot will be
fired, and this is usually done approximately ten m nutes before
the shot is fired so that everything is shut down (Tr. 26-29).

M. Lucas stated that blasting signs are posted "com ng
into" the Doan property, but not at every shot blasting area.
After the shot is wired and the circuits tested, all mne
machi nery is shut down, and it is the usual practice for one of
his truck drivers to sound a signal. The usual procedure calls
for himto tell the driver to sound a signal, and he does so by
means of an air horn. At the tine of the shot in question, the
signal used was three 20-second blasts inmediately prior to the
shot. The siren would be sounding for at |least a mnute prior to
the blast, but prior to that signal, no horns would be sounded.
He believed this was enough tinme for anyone to get out of the
area because the area is actually cleared before these signals
are given. He explained that it was his responsibility to clear
the blasting area, and he indicated that he did so by notifying
everyone initially by radio and visually. The radio notification
is usually given 10 to 15 minutes before the actual detonation
and everyone at the mine who has a radio is on the sane
frequency. Those not in radio contact are notified personally
(Tr. 29-33). However, he acknow edged that prior to a shot he
does not actually ascertain what every enployee on m ne property



happens to be doing before he notifies themall individually by
tel ephone, but that a call is nmade to the mne superintendent's
office (Tr. 26).
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M. Lucas defined the "blasting area” as "an area that is safe
when the bl ast goes off" (Tr. 37). He indicated that this area
woul d vary depending on the size of the shot and howit is
| oaded, and the terrain. He also indicated that he has "a good
idea" as to what this area is before blasting (Tr. 38). He
stated that since the events of July 30, 1981, the signalling
procedure has changed so that five minutes before any shot is
fired, three 20-second blasts of a horn are sounded, and one
mnute prior to the actual shot there is a one mnute blast (Tr.
29). He exam ned a photograph (exhibit G7-k), of a sign, and he
i ndi cated that he believed, but was not sure, that such a sign
was posted on July 30, and that it calls for three 10-second
signals five mntues before detonation and short pul sating
signals one mnute before the blast, and that it also calls for
an "all clear"” signal (Tr. 41). He believed that an all-clear was
gi ven, but again was not sure since he indicated that the actua
signalling responsibility is delegated to his truck driver (Tr.
41).

M. Lucas confirmed that he detonated the blast in question
and that he was positioned about 300 feet away when he set it
off. He indicated that he was positioned "behind the blast", and
he explained that the blast is put into an open space or cut, and
that the blast "is going the opposite direction fromne" (Tr.
44). He exam ned several exhibits, but could not state where he
was | ocated at the tine of the actual shot, but did state that it
was "in fromthe scal e house" (Tr. 47).

M. Lucas stated that after the shot was wired, five to ten
m nut es el apsed before it was actually shot, and that he observed
no one inside the blasting area during this tine. He further
defined the "blast area" as "anywhere that you suspect rock m ght
fall", and he conceded that he was responsi ble to make sure that
anyone in that area is in a safe location or protected (Tr. 50).
He confirmed that he spent three hours at the Doan mine on July
30, and that he is paid by Austin Powder Conpany (Tr. 51).

On cross-exam nation, M. Lucas stated that when he arrived
at the blast scene, and before setting off the shot, he secured
the area by making a determnation that no one was in the
foreseeabl e danger area of the blast, and as far as he knew t he
area where the victimwas found had been cleared. Part of the
procedure for securing the area included calling the mne office
over the tel ephone and his truck driver went to the scal e house
to notify persons of the blast. Al mne equipnrent was shut down
prior to the blast, and while he did not personally hear the
radi o announcenent, he is sure it was made (Tr. 51-52). He
i ndicated that Austin Powder's policy is to give radi o warnings
of inpending blasts, and that policy is still in use. This is in
addition to the sounding or air horn signals and personal contact
(Tr. 55). He secured the area on the day in question and he did
not see the victi mwhen the area was secured.

M. Lucas confirned that as a result of the accident, the
State of Pennsylvani a suspended his blaster's |license for 90
days, and it was restored after he took a test before the 90 days



were up. He does not
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know t he specific reasons for the suspension, but he confirned
that he had a |icense when the blast in question was set off (Tr.
58).

M. Lucas stated that a dragline was | ocated some 75 feet
fromthe shot, but that several |oaders and the scal e house were
three to four hundred feet away and he could not see them from
where the blasting took place (Tr. 60). 1In his view, the |oaders
and scal e house were out of danger, but whether they were in the
"bl ast area" would depend on the definition of that term The
drag |ine was shut down and the operator was secure before the
bl ast, and the other | ocations would normally be advised
personally to shut down and secure (Tr. 62).

M. Lucas stated that at the tine of the blast they were
using Austin 80%extra gel dynamite and Austinite 15 anmoni um
nitrate blasting agents and that 24 holes were charged to a depth
of some 45 to 50 feet. Each hol e contai ned approxi mately 400 or
450 pounds of expl osives, but each hol e was detonated on a
del ayed basis, and did not go off all at once (Tr. 64). Wen
asked how one determ nes what is a safe distance fromsuch a
shot, he stated that "there is no set formula for figuring the
safe distance, * * * it is pretty nmuch from experience you know
where the shot is going" (Tr. 66). He also indicated that a dril
rig, a shot truck, and a driller's maintenance truck were al
present near the blast site and that these constituted suitable
bl ast shelters. |If one is at a safe distance, there is no reason
to crawl under these vehicles. The shot was triggered
electrically, and he confirmed that during 1981 he was at the
Doan Coal site three or five tines a week performng bl asting,
and that 20 to 40 holes are usually charged at any given tine
(Tr. 69). He also confirned that he is paid by Austin Powder
Conmpany, and that Austin Powder al so provides and pays for other
benefits such as vacation and insurance (Tr. 70). He does not
bel ong to any uni on, and has performed bl asting work for other
strip mne operators simlar to the work performed for Doan (Tr.
71).

M. Lucas stated that he was "surprised" by the blast of
July 30, inrelation to other shots that he had in the sane cut,
and a lot nmore fly rock came out of the holes than he had
expected. Some rock wei ghing approximtely a pound or so, and
four inches dianmeter |anded near him but nost of the materi al
was nud. He and his crew were around the truck, but no one was
under it, and he was 20 feet fromthe truck while the cl osest
Mock fell about six feet fromwhere he was standing. Everyone
had hard hats on, and no none from his crew advised hi mthat any
rocks had fallen near where they were standing (Tr. 73). He
confirmed that he was standing sone 300 feet fromthe bl ast
itself, and he stated that the charged hol es were vertical and
that the shot went out fromthe open cuts that had been charged
(Tr. 74). M. Lucas stated that Doan Coal Conpany does not have
any |icensed blasters, and since he has been working at the Doan
Strip Mne they have never had any licensed blasters of their own
(Tr. 74-75).
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Theodore R W/l lians, Blasting |Inspector, State of Pennsylvania
Department of Environmental Resources, testified that is a
qualified blaster, and he described the types of blaster
classifications and the training required by the State. He
stated that warning signs concerning blasting are usually posted
at the entrance to the job site, and on occasion he has observed
such a sign posted in the blast area itself. The purpose of such
signs is to warn people entering the mne site or to control the
bl asting area. He believed that information on the warning signs
shoul d be the sane as the actual warning signals given. He
identified exhibit G7(k) as a photograph of a warning sign
showi ng the bl asting signals which are to be used, and he
bel i eved the exhibit depicted a proper or adequate warning
system He believed it was adequate since the signal system
depicted gives a signal five mnutes before any blast, provides
for pulsating blasts before the actual blast, and this sequence
woul d be anple tinme for anyone to get clear of the blast. He did
not believe that a one m nute signal before the actual bl ast
woul d be adequate (Tr. 84-93).

On cross-exam nation, M. WIIlianms conceded that in a noisy
strip mning operation where a horn blast signal possibly could
not be heard, he would personally contact people to warn them of
any inmpending blast (Tr. 95). He also agreed that persona
contact or radi o contact would be sufficient notice to enpl oyees
of any blasting. He also agreed that neans other than a posted
sign woul d be adequate notice to enpl oyees in any given
circunmstances (Tr. 96-97), and he explained this further when he
stated (Tr. 98-99):

Q So, what is posted on a sign is not determnative
is not adequate notice in a particular factua
situation?

A. The sign itself should be proper as far as signals;
however, to have comunication with your enployees with
equi prent on the site, there is no doubt in nmy mnd
that this would have to do with conmunication to the
operator, however, the signals should be sounded
properly for people on the job that are not on

equi prent and ot herwi se.

Q The inportant factor is to make sure that those
enpl oyees do have notice that a blast is about to take
pl ace, right?

A. This is nmy concern. | think they should be
notified.

Q The nethod by which those enpl oyees are notified
will carry fromone situation to another, depending on
the factual circunstances?
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A. Definitely.

Q You cannot say here as based on your experience as
a blaster that there is one particular nmethod which is
mandated to be followed in all instances everywhere?

A.  No.

M. WIllians also indicated that any posted sign signals
shoul d be followed, and ever though hand signals or radio
conmuni cati ons are used, the posted warning signals should
definitely be followed (Tr. 99).

David Potenpa, testified that at the tine of the blast in
guesti on he was enpl oyed by Doan Coal doing "a little bit of
everything", but that he is no | onger enployed there. He was at
the mine site at the tinme of the blast, and he stated that he
arrived there in a pick-up and went to the scale house. He
arrived at the mne property "about |ess than five m nutes before
the blast" and was on the main road and driveway to the scale
house. No one told himto take cover, but he knew there would be
a shot, and when he got out of his truck he went to the scale
house to get a can of pop, but he did not go there for the
speci fic purpose of getting out of the blast area (Tr. 100-102).

M. Potenpa stated that the scale house is a "good 300 to
400 feet" fromthe area where the blast was fired, and when asked
whet her he believed the scale house is a designated "safe area"
he replied "it depends on what you are hiding fronf. He believed
it was probably safe fromany blasting, but indicated that the
scal e house was not posted with any bl asting warning signs. He
al so stated that a nmenber of mne managenent, in the person of
the owner's grandson, told himto go to the scale house. In
addition, M. Potenpa stated that he heard the bl ast warning
signals as soon as he pulled up in front of the scal e house and
he shut off the pick up. The blast went off "probably I ess than
a mnute after the |ast warning signal was given, and he was in
t he scal e house when the blast went off. He |ooked out the
wi ndow and saw "all kinds of rock and debris thrown all over the
pl ace", but none hit the scal e house, and none cane cl ose enough
to cause any danger (Tr. 105).

M. Potenpa stated that when the blast was over, he drove
his truck to the stockpile area which he described as being "off
to the right" of the blast area, and while he was there he
observed the accident victimlying on the roadway |eading to the
stockpile. H's hard hat was off, and he was at the edge of the
stockpile. M. Potenpa stated that he did not believe the
accident victims body was "inside the blasting area", which is
descri bed as "probably about 300 feet away", but that the victim
was found "probably close to 300 feet" (Tr. 107).

M. Potenpa testified that he was famliar with the posted
bl asti ng warni ng signs which were on the m ne property, and he
i ndicated that the signals given on the day in question were the
"same type as the sign", but he could not specifically recall how



many signals were sounded because he did not pay that nuch
attention to it because "it is really
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like an everyday thing to nme" (Tr. 107). The roadway he used to
get to the scal e house was not barricaded, and he knew that there
woul d be a bl ast because he observed the trucks comng on to mne
property and he also saw the victimearlier in the day. He knew
when the bl ast was going off when he drove up to the scal e house
and heard the warning signals go off five mnutes before the

bl ast, and one mnute before it was actually detonated. He
bel i eved that he received adequate warning of the blast and he

al so believed that he was in no danger because he was not in the
bl ast area (Tr. 109). He observed no trucks driving around

i medi ately before the blast, and he confirmed that he saw rock
into and around the coal pile where the victimwas found. He

al so confirned that he could not see the blaster fromthe scale
house (Tr. 110).

On cross-exam nation, M. Potenpa confirmed that he knew the
accident victim and that when he first discovered himhe was
about 300 feet fromthe actual |ocation of the blast. He knew
that the victimwas working near the stockpile on a crusher, and
his normal work station would be "the back part of the stock
pile" (Tr. 112). His normal work station was farther fromthe
bl asting area than where he found him (Tr. 113).

M. Potenpa stated that he went to the scal e house for sone
shovel s for M. Doan's grandson Mke Stiles, and the scal e house
was | ocated "on the other side of the hill fromthe blasting
area". He heard no call over his pick-up radi o because he had
turned off the notor and was outside the truck. He also stated
that "there wasn't a bit of danger over there" (Tr. 114). He
descri bed his normal procedure for shutting down prior to a bl ast
as follows (Tr. 116-118):

ADM NI STRATI VE LAW JUDGE KOUTRAS: Had you just been
out on the road when you heard the | ast one mnute
signal prior to the blast, what would you have done?

THE WTNESS: | woul d have stopped and shut the pickup
of f.

ADM NI STRATI VE LAW JUDGE KOUTRAS: Wy woul d you have
shut the pickup off?

THE WTNESS: It is a natural thing. W always do it
when they are going to shoot. |If you are within so
much range, because you know, the vibration, well, not
too much in the pickup, but the dozer when it is run
it will crack the crank on it.

ADM NI STRATI VE LAW JUDGE KOUTRAS: You are saying
regardl ess of where you are on the mne site, if there
is a blast, the normal procedure for all equipnent is
to stop it even though you are outside the danger zone?



THE WTNESS: Yes, it depends what job you are on or how
cl ose you are, but everyone shuts down.

ADM NI STRATI VE LAW JUDGE KOUTRAS: Back up a little
bit. Prior to this particular blast, had you been on
the m ne property when other blasts were shot by Austin
Powder ?

THE W TNESS: Yes.

ADM NI STRATI VE LAW JUDGE KOUTRAS: And is the procedure
that you foll owed on those other occasions
approxi mately the sane as on this date?

THE WTNESS: Right, right.

MSHA | nspector M chael Bondra confirned that he conducted an
i nvestigation of the blasting fatality on July 31, 1981, and he
identified exhibit G4 as a copy of the report he prepared. He
stated that he measured the distance fromthe actual blasting
location to where the accident victimwas |ast seen and it was
223 feet. He observed large rocks and clay in the area where the
victimwas found, and his investigation disclosed that the victim
was struck by a single |arge rock wei ghing approxi mately 39
pounds (Tr. 125-129).

M. Bondra stated that based upon interviews and
nmeasurenents, he determined that there was a clear view fromthe
area where the victimwas | ast seen and the | ocation where the
bl ast occurred. The distance fromthe shot to the blasting
portion was 300 feet, and M. Bondra believed that if the blaster
were | ooki ng where the victimwas | ast seen he shoul d have seen
his yellow hard hat (Tr. 130).

M. Bondra stated that the distance fromthe blasting
location to the scal e house was 400 feet, and that the house did
not have a sign on it designating it a "safe area”. 1In his
opi nion, the persons inside the house woul d not have been
protected froma rock the size of the one which struck the victim
inthe event that it hit the roof (Tr. 131). The scal e house had
a netal roof and franmed material, and he believed the rock would
have gone through (Tr. 132).

M. Bondra identified a sketch which he nmade as part of his
i nvestigative report, and in which he | abeled an area 100 feet
long by 100 feet wide as the "blasting area". He stated that
this was a m stake, and that this area shoul d have been | abel ed
"blasting |l ocation". The "blasting area" is defined by section
77.2, and it means "the entire area around the blasting | ocation
where the blasting is being done shall be cleared in which
concussion or flyrock material can reasonably be expected to
cause injury" (Tr. 136).

M. Bondra believed that the victim the scal e house, and
the blaster and his crew were all within the "blasting area", and
he reached this concl usion because flyrock and debris fromthe



bl ast went beyond the areas where they were all located (Tr.
137).
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M. Bondra testified that during his investigation, a truck
driver (Martz) from another conpany who had just driven to the
scal e house told himthat he saw the victi mnear the stockpile
prior to the blast. M. Mrtz knew that there would be a bl ast
when he cane to the scale house (Tr. 143). M. Bondra confirnmed
that he observed a bl ast warning signal sign posted on the
property, and he also confirned that such a sign is not required
by any MSHA standard (Tr. 145).

M. Bondra confirmed that he issued the citation charging a
vi ol ation of section 77.1303(h), and he did so because the
victim the blaster, his crew, and the people in the scal e house
were not renoved fromthe blasting area. He deternined there
were no suitable shelters by the scale house, and he consi dered
the violation to be very serious. He issued the citation to Doan
Coal because as the nine operator, Doan has the responsibility to
conply and cannot delegate to this to an independent contractor
He believed that Doan should have been aware of the fact that al
of the individuals nmentioned were in the blasting area, and Doan
shoul d have seen to it that they were all renoved. When asked
what he believed to be a "safe haven for miners", he replied
"out, say 500 feet" (Tr. 148-150).

M. Bondra confirmed that he interviewed | oader operator
Bl oom who told himthat he had received the blast warning over
the radio and that he in turn gestured to the accident victim
The victimthen started to go back to the scal e house, and M.
Bl oom assuned that's where he was going (Tr. 153). M. Bl oom
told M. Bondra that his notion to the victimwas to "shut down
your equi pnent" (Tr. 155).

M. Bondra believed that M. Bl oom should have seen to it
that the victimwent to a safe place, and that his negligence in
failing to do so is Doan Coal's negligence, and that Doan Coa
shoul d al so have bl ocked the road to and fromthe scal e house and
posted sonmeone there to secure the area (Tr. 156, 160).

On cross-exam nation, M. Bondra testified that he is not a
licensed blaster and is not trained in the use of explosives or
in geology. He stated that his opinion that 500 feet would be a
"secure area" was "an arbitrary stab" on his part, and that he
does not have the background in explosives to say it is safe or
unsafe (Tr. 161).

M. Bondra conceded that his investigation report abstract,
at page 4, contained a statenent that "the accident occurred when
Dennis Al vatrona went to observe blasting operations” (Tr. 166).
M. Bondra al so conceded that it was his reasonabl e belief that
the victim M. Alvatrona, walked in to view the blasting
operation” (Tr. 167). He also conceded that M. Alvatrona nust
have been notified of the inpending blast because he went in to
viewit (Tr. 167).

M. Bondra confirned further that he has never had a
blaster's license, has never taken a blaster's test, had had no
training or education in blasting, has never read any bl asting



literature, and does not hold hinmself out as an expert in
expl osives or blasting (Tr. 171).
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M. Bondra confirmed that at the tine he conducted his
i nvestigation none of the people he interviewed were under oath,
they were not given an opportunity to sign any statenents, no
transcript was prepared, and the persons interviewed did not
review their purported statenents. He also confirmed that his
acci dent report was conpiled fromnotes made by hi mand others,
that the purported statenents nmade by individuals interviewed are
not verbatim (Tr. 171-173).

M. Bondra stated that a piece of equi pnent can be a
bl asting shelter, and he confirned that a drill rig was near the
bl aster. He also stated that the rig would be a sufficient
shelter if the blaster were under it or very close to it (Tr.
182). He believed that the blaster should be in a safe position
in a sheltered area so he can junp back where no flying materi al
will strike him(Tr. 182). He indicated that his investigation
did not determi ne where the trucks were |ocated, and as far as he
is concerned the only safe area within the 500 bl ast area was
under the drill rig (Tr. 185).

M. Bondra confirmed that there would be no violation if the
bl asting crew were under the trucks, and while he also confirnmed
that he heard M. Lucas testify that his crew took cover by or
under the trucks, he stated that he was not aware where the crew
was (Tr. 188).

In further response to questions fromthe bench, M. Bondra
stated as follows (Tr. 193-196):

Q You were influenced by the fact that you had sone
testinmony by the blaster hinself that the debris went
sailing over his head, right?

THE W TNESS: Yes.

Q You came to the conclusion that these guys were in
the blasting area and were not safe and were exposed to
a hazard, right?

THE WTNESS: In a sense, yes.
Q Wwell, I nean that is a fact, is it not?
THE W TNESS:  Yes.

Q Had the fact shown that no debris went as far as
the scal e house and no debris went as far as the

bl aster, then those two people would not have been in
the bl ast area, would they have, in your opinion? You
woul d not have concluded that in your report?

THE WTNESS: According to the definition of blasting
area, no.

Q So, the definition of blasting area that you applied
in this case was directly related to the force of the



bl ast and how far the material went, right?
THE WTNESS: In this case

Q In any case? Wat | am suggesting to you, sir, is
that the only way a bl aster can guarantee what the
blasting area is is to blast first to find out how far
t he debris goes, and then blast again to nmake sure
everybody is out beyond that; is that correct?

THE WTNESS: No. Wuld his experience tell himwhat
the bl ast area is?

Q D dyou hear M. Lucas' testinony in this case that
based on his experience he felt he had his men renoved
fromthe blasting area; and, later on in his testinony,
he said that this was an unusual blast?

THE WTNESS: Was that an opi ni on?

Q Well, do not the regulations put the responsibility
on the blasting man to determ ne what a reasonabl e

di stance is?

THE W TNESS: Yes.

Q | amtrying to determine what is the blasting area
VWhat if the blaster came to you and said, M.

I nspector, | would Iike you to give me your opinion of

what you believe the blasting area is. | have 24 hol es

| oaded, and we are ready to shoot. Before |I shoot, |
want to nake sure | amin conpliance with the standard.
I need some technical advice fromyou, and I would |ike
you to tell me how far | have to renmpve these guys, ny
crew, to nake sure that none of themare hurt by flying
debris. What would you tell them or what would you in
a position like this advise hinP

THE WTNESS: | amnot really in a position, but the
State has a ruling of 500 feet, and we have accepted
that for a long tinme.

Q The State has what?

THE WTNESS: They have a rule in effect approximately
500 feet. They have issued that situation, and | think
-- | don't know how -- like | said, I'mnot a state

i nspect or.
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Q The State has sone specific standard that has set
down in some kind of regulatory |anguage what woul d be
a safe distance froma blast?

THE WTNESS: Not in the regulations, | don't think

MSHA | nspector Lyle F. Bixler, confirmed that he was at the
m ne on July 31, 1981, to assist in the accident investigation.
He stated that he has underground bl asting experience, and he
i ndicated that a sketch | abel ed "Doan exhibit 4" fairly depicts
the area he observed on July 31, except for the presence of a
crusher near the stock pile. He indicated that the distance from
the blast to where the victimwas sitting was 223 feet, and that
the distance fromthe blast to where the blaster was | ocated was
300 feet (Tr. 204-208).

M. Bixler confirnmed that he issued a citation to the Austin
Powder Conpany, exhibit G2, and he did so because of MSHA's
policy to serve both the contractor and m ne operator when their
personnel are involved. He believed that Doan Coal Conpany
depended on Austin Powder to provide a service safety. Austin
Powder had a continuing presence at the m ne because "they woul d
be there pretty much of the time" on six or seven blasting jobs
for Doan Coal (Tr. 212).

M. Bixler confirnmed that he issued the citation to Austin
Powder because the blasting crew was not out of the blasting
area, and he determ ned this fact "because of the flyrock and
debris that fell around the blasting area”. He also stated that
he did not know whether it was unusual for a blaster to be within
300 feet of a shot area, and he "guessed" that the size of the
expl osi ve shot and the terrain would have a bearing on this
gquestion (Tr. 214). He believed that the citati on was very
serious in that nore people could have been killed or injured,
and he al so believed the citation was "significant and
substantial” because it was likely that serious injuries could
have occurred because of the flying debris and rock that fel
around the blaster (TR 216).

M. Bixler stated that he considered M. Lucas to be an
enpl oyee of Austin Powder, and he believed that Austin Powder was
negligent for not renoving the blaster and his crew fromthe
bl asting area. He confirmed that he filled out an "inspector's
statenent”, and that he indicated that he stated that Austin
Powder, as the "operator”, was responsible for the blast and for
clearing the area. As the enployer of the blaster, he considered
that Austin Powder was responsible for the blaster's actions. He
al so believed that three or four people were exposed to a hazard,
nanely, the blasting crew, the blaster hinself, and the people in
the scal e house (Tr. 219-221).

M. Bixler also confirmed that he issued a second citation
to Austin Powder on August 6, 1981, for a separate violation of
section 77.1303(h), nanely, that portion that requires an anple
warning to be given before any blast (Tr. 222). He nade the
determ nati on that no anmpl e warni ng was given on the basis of



statenments nade by persons during his investigation.
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Those statenents indicated that the actual warning signals which
were given were different fromthose posted on a sign on the mne
road. He did not believe that three 2-second blasts within a
mnute or | ess gives any one anple tinme to get to a safe area,

but that follow ng the warni ngs shown on the sign would have (Tr.
223).

M. Bixler stated that during his investigation M. Bl oom
stated that he notioned the accident victimthat a shot was going
to be fired, but that he (Bixler) did not follow up and ask M.

Bl oom what he neant by his notions to the victim (Tr. 224). M.
Bi xl er al so concluded that since the victimwas only 223 feet
fromthe blasting location, "he probably wasn't warned" (Tr.
225). M. Bixler believed that the blaster was negligent is not
foll owi ng the posted warning sign (Tr. 228).

On cross-exam nation, M. Bixler confirmed that nost of the
findings made in MSHA' s accident investigation report were nade
by I nspector Bondra, and that he (Bixler) assisted in the making
of the neasurenents reflected in the report (Tr. 228). M.

Bi x| er conceded that at the tinme he issued the citation to Austin
Powder, he did not take into account M. Lucas' assertion that he
believed 300 feet to be a safe distance fromthe blast. M.
Bi xl er also stated that he could not recall discussing this with
M. Lucas, and that he did not take into account any geol ogi ca

or atnospheric conditions which may have been considered by M.
Lucas prior to the blast (Tr. 231). M. Bixler also conceded
that M. Lucas did have the safety of his crewin mnd prior to
the blast, but probably did not anticipate the actual force of
the blast (Tr. 234).

In response to further cross-exam nation, M. Bixler
confirnmed that he is not a blaster and has never held a blaster's
lincense. He also indicated that he has never done any surface
blasting, is not a blasting expert, and that in the event he has
need for information concerning blasting techni ques or procedures
he woul d have to consult a blasting expert (Tr. 236). In this
case, he indicated that he spoke with Austin Powder's I|icensed
bl asting technical representative Ray Thrush, but he was not
aware of the fact that M. Thrush holds a certificate from MSHA
qualifying himto train other blasters. He could not recall M.
Thrush telling himthat M. Lucas acted in a normal and prudent
manner at the time of the blast in question, nor could he recal
M. Lucas and M. Thrush advising himthat the particular flyrock
shot in M. Lucas' direction could not have been anticipated (Tr.
237).

M. Bixler identified a copy of his "inspector's statenent™
which he filled out on July 31, 1981, with respect to citation
no. 1041342, (exhibit AP-8). He confirnmed that he marked the
first block under the headi ng "negligence” to show that the
condition or practice cited "could not have been known or
predi cted, or occurred due to circunstances beyond the operator's
control". He also confirned that he explained this under the
"remarks" colum of the formwhere he indicated that "the bl aster
notified all persons of the inpending blast about 10 m nutes



bef ore
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bl asting and again half to one minute prior to blasting. Bl ast
hol es do not normally blow out”. He explained the |last remark as
"that meant that it was not anticipated or capable of being
anticipated that this blast hole would blow out and send fly rock
back that far away fromthe front of the face" (Tr. 238-240).

M. Bixler confirmed that when he submitted his inspector's
statenment of July 31, 1981, it was returned to himby his
supervi sor who advised himthat the form had been returned by
someone in the "Washington Solicitor's Ofice" who advised his
supervisor that he (Bixler) could not conclude that Austin Powder
was not negligent (Tr. 242). M. Bixler did not know the
identity of the solicitor, and on the basis of instructions
recei ved fromhis own supervisor, M. Bixler prepared anot her
formstating that Austin Powder was negligent (exhibit ALJ-1),
and that formwas resubmtted on Novenber 16, 1981. He reached
his "new' opinion that Austin Powder should have cl eared everyone
fromthe area on the basis of his observations on how far the
flyrock went after the occurrence (Tr. 243; 257-261).

M. Bixler stated that he did not have the technica
background or expertise to question M. Lucas' judgnment that he
bel i eved he was at a safe distance prior to the blast (Tr. 244).
M. Bixler believed that the drill rig at the blast area was a
"safe area"” if nmen were under or in it (Tr. 244). He also
bel i eved that the blaster "should be at |east close enough to it
that in the event he needs to get under it, he could" (Tr. 244).
In the instant case, he believed that M. Lucas "shoul d have been
closer to the drilling rig", and did not think that he could have
gotten under it froma distance of 25 or 30 feet. M. Bixler
al so stated that M. Lucas probably thought he was at a safe
di stance, and when asked what advice he woul d gi ve soneone who
may ask himhow far back froma blast would be "safe", he replied
"on the side of safety; and, fromwhat we found out here, | would
say at |least 500 feet. That's a rough guideline" (Tr. 245-246).
However, he also stated as follows (Tr. 246):

Q You would say that in very instance blasters should
be at |east 500 feet?

A.  Not necessarily, no.
It could vary dependi ng upon a nunber of factors?
Sonetimes 500 feet, it wouldn't be enough

O her tinmes it would be nore than enough?

> O > O

That's right.

Q And you really do not have the technical expertise
or background to give advice to someone on whet her he
woul d be in violation of the | aw or whether he woul d be
safe at a certain distance?
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A. That's why | would go on the side of safety.

Q Because you really do not know enough about

bl asting techni ques and safety factors to know how far
back woul d be safe under particular factua

ci rcunst ances?

A.  Under normal conditions, yes, but under extrene
condi tions, no.

Wth regard to his conclusions that an adequate bl ast
war ni ng was not given to enployees in this case, M. Bixler
testified as follows (Tr. 247-250):

Q The purpose of this statute is to nake sure that

t hose enpl oyees who were in the area would be given a
sufficient opportunity to go to a safe place; isn't
that correct?

A. That's correct.

Q And any warni ng device which is understood by the
bl aster and the ot her enpl oyees and whi ch provides that
type of notice would be adequate under the statute,
would it not?

A. Wuld you repeat that again, please?

Q Any warning, technique or procedure which is
understood by the blaster and by the enpl oyees on the
prem ses and whi ch gives the enpl oyees that notice so
that they can go to a safe area woul d be sufficient
under the statute, would it not?

A. In this case, it was posted, and | would think that
the signal given could be m sl eadi ng.

Q But do you know whether or not M. Alvatrona relied
upon the sign?

A. That | couldn't say.

Q You have no way of know ng that one way or the
ot her ?

A.  No.

Q You have no way of know ng what M. Alvatrona
understood by the notion from M. Bl oon?

A. | have no way of knowi ng that either
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Q And you did not follow up with M. Bl oom and ask
hi m what that notion neant and whet her based upon his
working relationship with M. Alvatrona he could testify
to what M. Al vatrona understood the notion to nean?

A. M. Bloomstated that he nptioned M. Alvatrona to
shut down.

Q You were satisfied at that point that those

enpl oyees at Doan understood that notion to nmean he was
supposed to shut down because the blast was going to

t ake pl ace?

A Yes.

Q That is why you did not feel it necessary to ask
M. Bl oom any further questions about the notion and
t he nmeani ng of the notion?

A. That's right.

Q And any warning device or procedure or technique
whi ch furni shes an enployee with the information the
bl ast is about to take place and sufficient tine to

find a safe haven does satisfy the statues, does it

not ?

A. | would say so, yes.

Q And certainly direct personal know edge to an
enpl oyee given to himeither over the radio or in
person woul d be sufficient notice?

A.  Probably woul d be, yes.

Q You do not have any factual basis for any opinion
on whether M. Alvatrona would be alive today under any
di fferent hypothetical circunstances with regard to
noti ce of hypothetical conduct on the part of anyone

el se who was on that property, do you?

A. Wuld you repeat that, please.

Q Surely. Do you have any factual basis for draw ng
any conclusion as to whether M. Alvatrona would be
alive today based on any hypot hetical actions or
conduct by anyone el se who was on the Doan Coal Conpany
property on that day in July of 19817

A, That | wouldn't know.

Q It is conplete specul ation?

A. That's right.
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Testinmony and evi dence adduced by Respondent Doan Coal Conpany

Al bert Bloom testified that he is enployed by Doan Coa
Conpany as a | oader operator and was so enpl oyed on the day of
the accident. He confirmed that he and the victimDennis
Al vatrona were co-wrkers and on the day of the accident M.

Al vatrona was operating the crusher near the coal stock pile and
M. Bloomwas operating a |oader. M. Bloomstated that ten

m nutes before the blast he received notice of this over the
conpany radio installed in his | oader. He was called by the
dragline operator, and told to shut the equi pnent down. Since

t he crusher had no radio he notioned and signaled M. Alvatrona
to shut the crusher down. The hand signal he used is a standard
procedure whi ch everyone understands. He had used them before and
he believed M. Alvatrona understood them and he shut the crusher
down. After he shut down, M. Bl oom observed M. Alvatrona
heading in the direction of the scale house, and he indicated
that he habitually spent nost of his time there (Tr. 272-279).

M. Bloomstated that it was conpany policy to warn
enpl oyees of inpending blasts personally or over the radio. He
confirmed that he heard three airhorn blasts immedi ately before
the blast on the day in question, but it was his view that such
war ni ng sounds cannot be heard over the noise of back-up al arns
and | oaders (Tr. 281).

On cross-exam nation, M. Bloomstated that he never saw M.
Al vatrona or any other enployees inside the blast area prior to
the blast. He had no idea as to why anyone would walk into a
bl ast area "unless it fascinated you to watch it" (Tr. 284). M.
Bl oom stated that no barrier was on the road com ng onto nine
property, that he had never seen such a barrier in the past, and
he did not believe it possible that M. Al vatrona was serving as
a guard the day of the blast (Tr. 286). He confirmed that five
to seven minutes, and at nost 10 m nutes, el apsed between the
time he received the radio informati on about the blast and the
actual blast (Tr. 286). He confirmed that the "bl ow out”
surprised himbecause there was nore fly rock than usual. He had
no contact with the blaster prior to the shot, and when he saw
M. Martz driving into the area he stopped himand told himto
shut his truck down by neans of a hand signal, and this was
bef ore the warning signals were sounded (Tr. 288).

In response to further questions, M. Bloomstated that he
stayed inside his | oader where it was parked and that he did not
consider hinmself to be in danger. Since he saw M. Alvatrona
headi ng for the scal e house he assuned that is where he was goi ng
and did not speak to himfurther (Tr. 291). He believed he was
safe, and if he observed fly rock going over himafter the blast,
he woul d not stay in the sane |location the next time a blast was
fired (Tr. 293). Oher simlar shots had been fired the same day
of the accident (Tr. 294). He had never known M. Alvatrona to
go and observe shots in the past, and he did not know what he was
doi ng the day he was killed since "after he got passed a a
certain point I couldn't see hinm (Tr. 296).
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M. Bloomconfirmed that it was normal procedure to shut down al

equi prent as soon as notice of a blast is received, and if others
around himdid not have radi os, he would notify them personally
(Tr. 300). He also confirnmed that he determ ned the safe

bl asting area for hinself, no supervisor told himwhat it was,
and he did not know how rmuch expl osives were going to be set off
since he did not speak with the blaster (Tr. 301).

Alvin Mtchell, testified that he is an engi neer and safety
director for Doan Coal Conpany, and was so enployed at the tine
of the accident. He confirned that the conpany has a qualified
training program that he is in charge of it and is certified to
conduct training, and that he trained M. Al vatrona. He
identified exhibit RR1 as a copy of M. Al vatrona's training
certificate, and indicated that he was trained in hazards
identification as well as in the use and danger of expl osives
(Tr. 312). M. Mtchell testified as to the conpany's bl asting
signal policy and procedure, and confirmed that there are 33
mobile radio units at the mne on nost of the equipnment. He also
confirmed that he was present during the accident investigation
and stated that the distance fromthe shot area to where M.

Al vatrona's body was found was 260 feet, and he indicated the
normal route he woul d have taken to get to the scal e house from
the stock pile area.

M. Mtchell confirned that the [ocation of the blast where
the drill holes were at was at the edge of the pit and that M.
Al vatrona woul d have no reason to be in the area where he was
found (Tr. 319). M. Mtchell stated that part of M.
Alvatrona's training included procedures concerning the shutting
down of equi prent and bl asting signals (Tr. 322). M. Mtchel
al so indicated that the procedure followed by M. Bloomin
notifying M. Al vatrona about the blast, as well as the mne
procedure for notifying other enpl oyees was normal and no
different fromany other day (Tr. 323). M. Mtchell identified
several photographs depicting the spoil pile where it is believed
M. Alvatrona was sitting at the tinme of the blast, and the
general scale house area (Tr. 323-328; exhibits AP-1 through
AP-7).

M. Mtchell testified that he was at the bl ast scene after
the accident, and in his opinion had M. Lucas been | ooking in
the direction of the spoil pile he could have seen M. Alvatrona
(Tr. 333). M. Mtchell identified exhibit G7(k) as a
phot ograph of a typical blasting signal sign posted at the
entrance to the mne property, but could not say whether that
particul ar sign was posted on the day of the blast. However, he
did indicate that a simlar sign was posted, and that the nmen are
instructed to listen for the signals depicted on the sign (Tr.
334). He did not know whether the mne road is normally
barri caded because he is not at the m ne when bl asting takes
place (Tr. 335). M. Mtchell stated further that the spoil pile
was 13 to 14 feet high, and that M. Alvatrona's work woul d not
require his presence there (Tr. 338).

M. Mtchell considered the scal house, the drill truck, and



the | oader and crusher to be suitable blasting shelters (Tr.
343). M. Mtchell conceded that M. Lucas may not have foll owed
the literal blasting
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war ni ng signals shown on the sign posted on m ne property, and he
expl ained this by stating that Austin Powder's personnel are not
trained at the sane tine as Doan's enployees (Tr. 357). M.
Mtchell stated that on the particular shot in question, a

di stance of 200 feet would probably not be a safe distance, and
had he known that 24 holes were | oaded with 400 pounds of
expl osi ves that he woul d have ordered nen to be renoved 200 feet
since there was a chance that flyrock would reach that distance.
However, the blaster was 300 feet away and he believed this was
safe (Tr. 362).

David G Doan, testified that he is the managi ng owner of
Doan Coal Conpany and that he has been in the coal business since
1944. M. Doan stated that all mne equi prent except for
bul | dozers are equi pped with radi os and that everyone on the site
is given actual notice, either personally or by radio, before a
blast is fired. Everyone on the site is notified to shut down
and await the shot regardl ess of how far away fromthe actua
bl ast they are |located. M. Doan confirmed that he is
experienced in the use of explosives, and as far as he is
concerned the use of air horns is not effective because of the
roar of the equipnment and that is why mne procedure calls for
the shut down of all equiprment before a blast and persona
notification given to all enployees (Tr. 365-371).

M. Doan stated that the scale house was a secure area and
that "there is no way that a rock could go through the scale
house" (Tr. 372). He also indicated that the crusher is nade of
structural steel and would nake "a wonderful shelter" (Tr. 372),
and that since he has been in the coal business he has never had
any problenms with notifying enpl oyees and cl earni ng out bl ast
areas. He confirned that the accident in question was his first
fatality, and that there have never been any expl osive rel ated
injuries at the site since he has been in business (Tr. 373-374).
Wth regard to the signals given and the definition of "blast
area", M. Doan testified as follows (Tr. 376-377):

Q M. Doan, you nentioned that the victimwas
personally told that there was going to be a bl ast.

A Well, he was personally notified with the signals.

Q There is a distinction between personally told and
personal |y signal ed; would you not agree?

A. Well, that depends on how fine a little thin line
you want to draw. He personally understood the signals
because he had been taking them and giving them up

until then. It was nothing new that he got. The
signals that he got that day were the sane as he al ways
got .

Q Do you nmean he never got them before on the radio?
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A. If he was at a machine with a radio he got them If
not, he got themfrom M. Bloom his buddy that he worked
with. Because M. Bl oom al ways had a radi o where he was.

Q You heard the safety director testify or state that
he believed that the victimat the time of the bl ast
was in the blast area. Wuld you agree with that?

A. No. It has not been defined to ne yet where the
bl ast area is. | have sat in this Court for two days
now. | haven't heard anybody define the bl ast area.
It seens that the blast area, according to MSHA, is
anypl ace a man can get hurt. There doesn't seemto be
any regulation to it that | can understand from what |
have |istened to.

Austin Powder Conpany's Testi nony

Jeffrey A Lucas confirmed that he is a |licensed blaster and
holds a college B.S. degree in mathematics. He stated that the
war ni ng signals used before and during the blast in question
consi sted of radio contacts ten to fifteen mnutes before the
bl ast and three signals immediately prior to the blast, and no
one ever requested that this be changed. To his know edge he has
never known of any Doan enpl oyee to ignore the signals, and he
had no reason to believe that anyone did not understand them He
beli eved he was in a safe location on the day of the incident,
that the shot was laid out to go away from where he and the crew
were | ocated, and that he had previously made five to six
previous shots at that location (Tr. 400, 412). There were no
bl owouts fromthe previous shots, and had the one in question
gone the sanme as the others no one woul d have been in danger 100
feet fromthe shot. There was not hi ng unsual about the size of
the shot in question, and in relation to the others they were al
t he sane, including the amobunt of expl osive used (Tr. 402).

M. Lucas stated that he believed his crew was in a safe
| ocation and he al so believed that the scal e house was safe
because it was further fromhimand away fromthe shot |ocation
He confirmed that he was | ooking at the blast area and he
i ndicated that he prefers not to be under a truck because he
wants to view the blast and can al ways nove away from any
flyrock. On the day in question, he never expected the flyrock
to come as far as it did and he was not aware that anyone was on
the spoil bank and saw no one in the area that he considered to
be the blast area (Tr. 408). After the incident, MSHA suggested
to himthat he nove further back, seek sonme sort of protection
and suggested a 500 foot distance as a guideline. He personally
would not like to be 500 feet froma shot and would prefer to be
somewhere where he can see it (Tr. 409).

M. Lucas testified that fromwhere he was standing at the
tinme the blast was set off he was unable to see the crusher
because it was behind the coal stock pile and there was |ine of
trees in the area. He personally
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did not walk to the crusher area, but he sent the truck driver to
notify anyone in the area and he believed the area was a safe
area (Tr. 415). M. Lucas identified a copy of exhibit G8 as a
conpany bl ast report which he filled out imediately foll ow ng
the shot, and he confirnmed that. He concluded the scal e house as
a "possible hazard" on the form He explained that this was done
because the State requires buildings and houses to be identified
on the form (Tr. 420).

M. Lucas expl ained the characteristics of a "blowut", and
he confirmed that he checked all of the holes for potential signs
of such an incident. He explained the wiring and detonation of
the shot, and he confirmed that since the accident he has changed
his signaling procedure to conmply with the blast warning sign
which is on the property, but that the radio signal systemis
al so being used (Tr. 441-446).

Ray Thrush, testified that he has been enployed with Austin
Powder for approxinmately el even years as a sales and technical
representative. He confirnmed that he has been a |licensed bl aster
since 1967 and is licensed in the States of Pennsyl vani a,

Maryl and, and West Virginia. He also indicated that he is an
MSHA certified surface and underground blasting instructor. M.
Thrush confirmed that he has been going to Doan Coal's property
since 1971, and prior to his enploynent with Austin Powder he was
on the site doing blasting work with the National Powder Conpany.
He al so indicated that prior to July 30, 1981, and before radios
wer e obtai ned, the warning signals which were used were "persona
contact with all nmachinery". Since that tine radio contact is
used, and the three-blasts on an air horn was al so used as a
signal within the past several years and before July 30, 1981
(Tr. 454-458).

M. Thrush confirmed that he was at the mne the day after
the accident during the investigation and was fanmiliar with where
M. Lucas was positioned at the tinme of the blast. 1In his
opi nion, M. Lucas was at a safe distance, and he indicated that
based on the nunber of holes and the amobunt of the powder used,
he could have been 100 feet closer and still been safe. M.
Thrush descri bed the 24 charged holes as a "snmall one", and he
al so indicated that as a blaster, he would |like to be positioned
so that he can observe a shot. He also indicated that during his
conversation with Inspector Bixler, M. Bixler indicated to him
that he could not find anyghing wong with what M. Lucas had
done (Tr. 458-462).

M. Thrush indicated that he was present when MSHA | nspect or
Zangary termnated the citation and he indicated that he did so
by coming to the mine to observe the manner in which anot her shot
was fired. The shot was in front of the spoil pile and the crew
and the inspector were by an old equi pnent trailer when the bl ast
was fired. |Inspector Zangary indicated that this was sufficient
coverage. However, the shot could not be seen, and after the
bl ast two boys on trail bi kes cane out of the nearby woods, and
M. Thrush stated that when he asked M. Zangary how he woul d
characterize the event if the boys had ventured into the shot



area and been killed, M. Zangary replied that it would have an
"accident" (Tr. 464).
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M. Thrush confirmed that M. Lucas was not reprinmanded or
di sci plined by Austin Powder and he stated that had he been there
he woul d have acted just as M. Lucas did in firing off the shot
(Tr. 469-470). M. Thrush believed that the "sphere of danger”
on the day of the accident was about 200 feet fromthe bl ast
site, and that would be the area he woul d have been concer ned
about keeping secured (Tr. 471). M. Thrush confirned that he
has had sone 30 years experience working in coal mnes and gas
fields "shooting gas and oil wells and stripping"” (Tr. 472).

The Jurisdictional Question

Apart from any factual disputes concerning the alleged
violations, there is no jurisdictional dispute between MSHA and
t he respondent Doan Coal Conpany. Doan Coal is a Pennsylvania
strip mne operator and it concedes that its m ning operations
are subject to the Act and to MSHA's enforcenment jurisdiction
The jurisdictional dispute in this case is between MSHA and the
respondent Austin Powder Conpany.

The Nature of Austin Powder's Busi ness

In its posthearing brief, Austin Powder states that it is a
manuf acturer and supplier of explosives to a nunber of different
i ndustries, including the coal mne industry (Tr. 466, 507). To
ensure the safe use of its products and safety of both its
customers and the general public, Austin Powder, at no charge,
provi des techni cal expertise and advice to those custoners who
desire such assistance (Tr. 465, 476). As one conponent of the
assi stance which is available to the custoner, Austin Powder has
licensed blasters who may be | oaned to a custoner upon request,
but Austin Powder is not obligated to provide a blaster to a
customer, nor is there any guarantee that at any particular tine
a blaster will be available (Tr. 508). Austin Powder maintains
that this situation nust be contrasted with that of a contract
bl aster who enters into a contract with an individual to perform

bl asting services. In such arrangenents, the contract blaster is
contractually obligated to provide blasting services and is paid
for such services. 1In contrast, there is no obligation

what soever upon Austin Powder to provide blasting services for
custonmers, and if a blaster is made avail able no charge is paid
for such service (Tr. 465-466).

Austin Powder mamintains that in instances where a custoner
desires to utilize Austin Powder's technical expertise, the
parties enter into a service agreenent. Under the agreenent,
Austin Powder agrees to lend the customer the tenporary use of
Austin Powder's enpl oyees and equi prent free of charge (Tr. 465,
476). In return, Austin Powder states that the custoner agrees
that while it is using such enpl oyees and equi pnent, the
enpl oyees are under the sole supervision and control of the
customer and that all work and services perforned by such
i ndividuals are at the sole risk and responsibility of the
cust oner .

Austin Powder states that on January 19, 1981, it entered



into a service agreenent with the respondent Doan Coal (A P. Exh.
No. 11).
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Doan Coal woul d periodically order explosives from Austin Powder
and woul d utilize Austin Powder's technical expertise to detonate
the expl osives it purchased from Austin Powder. However, Austin
Powder asserts that Doan Coal determined the nunber of holes to
be drilled, the | ocation of the holes, and the hol es' depth, and
the coal conpany drilled all the holes (Tr. 340-342, 366,
410-411). Moreover, Doan Coal decided when to blast and had the
right to control the details of the blast (Tr. 410-411).

VWhet her Austin Powder is an "Operator” within the Meaning of the Act

Austin Powder maintains that before MSHA can assert
jurisdiction in this matter it nust establish that Austin Powder
is an "operator” within the neaning of 30 U S.C. 802(d). Austin
Powder states that it is abundantly clear, and that NMSHA has
conceded as much, that Austin Powder does not own, |ease,
operate, control or supervise a coal mne. Although MSHA does
al | ege that Austin Powder was an independent contractor
perform ng bl asting services for Doal Coal on the day in question
and as such was subject to MSHA's jurisdiction, Austin Powder
asserts that MSHA' s position is wholly untenabl e because the
cl ear evidence establishes Austin Powder was not an independent
contractor perform ng blasting services.

Austin Powder argues that before it can be found to be an
i ndependent contractor under the Act, MSHA nust establish the
exi stence of a contract between Austin Powder and Doan Coa
wher eby Austin Powder contracted to provide services for Doan
Coal . Austin Powder mnmaintains that MSHA has failed to introduce
any evidence that such a contract existed. 1In fact, it states
that MSHA has not even tried to establish the existence of such a
contract.

Austin Powder maintains that it is not, and was not a
contract blaster, has no drilling capacity, and does not contract
bl asting services. Rather, it is a manufacturer and supplier of
expl osives to nunerous industries, including the coal industry,
and that it entered into a sales agreenent with Doan Coal in
whi ch Doan Coal purchased a quantity of explosives. To ensure
the safe use of its products, Austin Powder, pursuant to a
service agreenment voluntarily entered into by the parti es,
al  owed Doan Coal to draw upon its technical expertise to assist
in detonating the explosives. The agreenment is a legally
bi ndi ng, valid document whereby Austin Powder |oaned Doal Coa
its enpl oyees for Doan Coal's use. Citing: New River Crushed
Stone v. Austin Powder, 210 S.E. 2d 285 (N.C. 1974); Fralin v.
American Cyanamd Co., 239 F. Supp. 178 (WD. Va. 1965); Oregon
Portland Cement Co. v. DuPont, 118 F. Supp. 603 (D. Ore. 1953);
Her cul es Powder Co. v. Canpbell & Sons Co., 144 Atl. 510 (M.
App. 1929). No charge was made for this technical expertise
(A.P. Exh. No. 11; Tr. 466, 512). Moreover, Austin Powder states
that it had no obligation under the service agreenent to provide
such technical service, and if its people were not avail abl e,
Doan Coal could not require that Austin Powder furnish blasters.
In short, Austin Powder maintains that the |loaning of its
enpl oyees to Doan Coal to ensure safe use of its product was a



gratuity and not required by contract.
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Austin Powder concludes that since the record is absolutely void
of any evi dence even suggesting the existence of an inplied or
express contract between Austin Powder and Doan Coal requiring
t he provision of services, MSHA has failed to establish Austin
Powder was an i ndependent contractor as defined by the Act. Since
Austin Powder does not otherwise fall within the Act's definition
of "operator,” it maintains that it was not subject to MSHA' s
jurisdiction.

Austin Powder argues that on the facts of this case, those
i ndi viduals who allegedly conmtted the cited violations were, as
a matter of |aw, Doan Coal Conpany enpl oyees, and not enpl oyees
of Austin Powder. |In support of this argument, Austin Powder
argues that the express terns of the service agreenent clearly
and unanbi guously state that while the Blaster Lucas and his crew
were on Doan Coal property they were for all intents and purposes
Doan Coal enpl oyees. Doan Coal had the sole right to supervise
and control the activities of Lucas and his crew, and Doan Coa
performed all the drilling and deci ded how many holes to drill,
the depth of the holes and the location of the holes (Tr. 410).
Doan Coal had the right to supervise the details of the blasters
wor k and when a question arose, the blaster | ooked to Doan Coa
for direction (Tr. 411).

Austin Powder asserts further that Courts have |ong held
that the paranmount consideration in determ ning whether an
i ndependent contractor or an enpl oyer-enpl oyee rel ationship
exists is who has the right to control and supervise the details
of the work activity. See e.g. Joint Council of Teamsters No. 42
v. NL.RB., 450 F.2d 1322 (D.C. G r. 1971); Assoc. |ndependent
Owner - Operators, Inc. v. NL.RB., 407 F.2d 1383 (9th Cr. 1969).
In this case, given the service agreenent's clear |anguage and
t he actual uncontradicted testinony of the w tnesses, Austin
Powder concludes that it is clear that Lucas and his crew were,
as a matter of |aw, Doan Coal enployees and accordingly, Austin
Powder cannot be held subject to MSHA's jurisdiction

Finally, Austin Powder naintains that MSHA's | atest policy
menor andum concerning the identification of independent
contractors under the Act nakes it clear that Austin Powder falls
out side the scope of an "operator" as defined by the Act. Under
this menorandum before a conmpany will be considered an
i ndependent contractor for the purposes of the Act, it mnust,
inter alia, performboth drilling and blasting services, the
preci se services which a contract blaster provides. Austin
Powder notes that it is significant that MSHA chose the
conjunctive in this subsection, but in all other subsections
where nore than one factor was |listed chose the disjunctive,
thereby clearly intending to include the definition of an
i ndependent contractor only to those conpani es whi ch provide both
drilling and blasting services. Since it is not a contract
bl aster, Austin Powder concludes that it falls outside of MSHA' s
own criteria for determ ning whether an individual is an
i ndependent contractor and is not subject to MSHA's jurisdiction
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MSHA' s Argunent s

In its posthearing brief, MSHA denies Austin Powder's
assertion that the its service agreenment with Doan Coal sonehow
transforns bl aster Jeffrey Lucas into an enpl oyee of Doan Coa
under Doan's direct control and supervision. MHA maintains that
the evidence in this case supports the opposite concl usion
Nanely, that the blaster, Jeffrey Lucas, was a full tine enployee
of Austin Powder, whose services were paid for by Austin Powder
as part of the price fromselling explosives to mning conpanies.

MSHA argues that as a private business, Austin Powder has a
right to conduct its business in a manner which it finds the nost
conveni ent in accordance with general industry practice, and that
MSHA has no objection to "service contracts" per se, between
conpani es providing services to coal mning conpanies, |ike Doan
Coal. However, MSHA maintains that it should be obvious that the
Secretary of Labor and the Federal Mne Safety and Health Revi ew
Conmi ssion are not bound to accept, on face value, the so called
"gratuitous nature" of a service contract, especially if its
i ntended purpose is to limt liability which would ot herw se be
i nposed under the Act. MSHA asserts that to follow Austin
Powder's viewpoints with regard to its attenpt to award liability
inthis matter would anmount to a total disregard of the
Congressional intent expressed in the 1977 Mne Act, of placing
liability for violations according to actual conduct.

MBHA mai ntains that a review of the service contract entered
into between Austin Powder and Doan Coal indicates that it has
little to do with any actual services perforned by Austin Powder,
and that it is nmerely an indemification agreenent which Austin
Powder requires its custoners to sign prior to allowing themto
use its blasting services. MSHA states that the custoner is
really not given any choice and is required to assune all the
ri sks and responsibilities inherent in an extrenely dangerous
occupati on.

MSHA points to the fact that Jeffrey Lucas, the blaster
testified that he considered hinself a full tinme enpl oyee of
Austin Powder, was never told anything to the contrary, believed
that he was in charge of the blasting area, and acknow edged t hat
it was up to himto nmake sure that everyone in the blasting zone
was notified (Tr. 29). 1t was his function to check the wiring
for the explosives prior to the blast and notify nmenbers of his
crew when to give the signal that a blast was going to occur
after he checked the pit area visually.

MSHA al so points out that M. Lucas' presence at the Doan
Strip Mne was | ong termand continuous, and that M. Lucas
testified that at |east 50% of his blasting work was at the Doan
Strip Mne and he was generally on the property four to five
times a week for up to five hours a day. Also, M. Lucas usually
brought a crew of nmen with himto assist themw th the blasting
operations and proceeded directly to the pit area w thout waiting
for any instructions fromthe supervisory personnel enployed by
Doan Coal . Under the circunstances, MSHA submits that
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Austin Powder's argunment that blaster Lucas was under the direct
control of Doan Coal is totally without nmerit and shoul d be

rej ected.

In addition, MSHA submits that Austin Powder's attenpt to
l[imt its liabilities and responsibilities under the Mne Act is
agai nst public policy. Recognizing that private parties can
contract between thenselves to limt their respective liabilities
to each other, MSHA asserts that the courts have frowned on
attenpts by private parties to limt their public duties under
Federal |aw and generally will not enforce ageeenents of that
nature. MSHA concl udes that conpanies |ike Austin Powder who
performvital services for mning conpanies on nine property have
specific responsibilities and liabilities under the 1977 M ne
Act, and that their statutory obligations cannot be contracted
away or limted since the duty to the public is paranmount.

Cting: Southwestern Sugar and Mol gasses Conpany, Inc. v. River
Term nal s Corporation, 360 U S. 411 (1959), Headnote 9, Nort hwest
Airlines, Inc. v. Alaska Airlines, Inc., 351 F.2d 253 (1965), and
Conco, Inc. v. Andrews Van Lines, Inc., 526 F.Supp. 720 (1981).

Fi ndi ngs and Concl usi ons
The Jurisdictional Question

Section 3(d) of the Act defines "operator” as "any owner
| essee, or other person who operates, controls, or supervisors a
coal or other mne or any independent contractor performng
services or construction at such mne;" (enphasis added).

Section 3(g) defines "mner" as "any individual working in a
coal or other mne", and section 3(h)(1) defines "coal or other
m ne" as including, inter alis, "lands, excavations, structures,
facilities, equipnment, machines, tools, or other property %/(2)5C
used in, or to be used in * * * +the work of extracting such
m nerals fromtheir natural deposits * * * ",

The |l egislative history of the Act clearly contenpl ates that
jurisdictional doubts be resolved in favor of Mne Act
jurisdiction. The report of the Senate Conmittee on Human
Resources states:

The Conmittee notes that there may be a need to resolve
jurisdictional conflicts, but it is the Committee's
intention that what is considered to be a mne and to
be regul ated under this Act be given the broadest
possible interpretation, and it is the intent of this
Conmmittee that doubts be resolved in favor of inclusion
of a facility within the coverage of the Act.

S. Rep. 95-181, 95th Cong., 1st Sess. (May 16, 1977) at 14:
Legi slative History of the Mne Safety and Health Act, Conmittee
Print at 602 (hereinafter cited as Leg. Hist.).



~110

Doan Coal's m ne engi neer and safety director Ray Mt chel
testified that Doan conducts its own drilling of the blast holes,
and determ nes the specific locations of the holes, including the
depth and di anmeter of the holes. After the drilling is
conpl eted, Doan then calls Austin Powder to cone in and do the
actual blasting. |If Doan Coal decided not to blast on any given
day, it would send Austin Powder away and instruct themto cone
back another tine. Doan has al so used other blasters, and if
Doan had a preference it may deternmne the direction that it
wi shes the blast to go. Wile Doan may prefer that the blast be
directed away from equi prent, the direction of the blast would be
left to the blaster (Tr. 340-342). M. Mtchell stated that
during his three and one-half years at the m ne Austin Powder
conducted 90 percent of the blasting which was done at the nine
site (Tr. 353). The only thing he is required to do insofar as
Austin Powder's enpl oyees are concerned is to insure that they
have signed the hazard recognition sheet before they enter the
mne site (Tr. 355).

Bl aster Jeffrey Lucas confirned that Doan Coal Conpany
determ nes the nunber of blast holes to be drilled, as well as
the di ameter and depth of the holes. Doan Coal al so determ nes
when the holes are to be | oaded and then notifies Austin Powder.
Shoul d a hol e be plugged, Austin Powder will attenpt to take care
of the problem but "if there is anything out of the ordinary
Doan Coal will tell us how they want things done" (Tr. 411).

M. Lucas testified that he considered hinself to be an
enpl oyee of Austin Powder Conpany and has never consi dered
hinself to be enployed by Doan Coal (Tr. 416). None of his
supervi sors have ever advised himto the contrary, and he
consi dered the services he was performng at the mne to be an
i nportant part of the mning process. He conceded that he was at
the Doan site performng a service, but he denied that Doan Coa
paid for his services. He explained this by stating that Doan
buys powder from Austin and he nakes up the billings for the
shots and there is no specific charge for his services. He had
no know edge that the charges for his services, which are paid
for by Austin, are included in the price that Doan pays for the
powder which is used (Tr. 418).

Austin Powder's technical representative Ray Thrush
identified exhibit AP-11 as the "service agreenent” between
Austin Powder and Doan Coal, and he confirnmed that he signed it
on behal f of Austin Powder, and that it was the only agreenent
between the two conpanies. */ He denied that Austin Powder is
a "contract blaster", and he defined
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that term as sonmeone who "goes and shoots for other people” (Tr.
466). Wien asked to explain the difference between what Austin
Powder does and what a "contract blaster"” would do, he stated "we
manuf acture and sell and we assist the custoner in his blasting
procedures” (Tr. 466). M. Thrush indicated the agreement was in
effect in the sumer of 1981, and he indicated that Austin
Powder's invoices and price quotations to a custoner is for the
anmount of powder used and that there is no separate charge for

bl asting. He could not state for sure whether or not other
powder manufacturers have sinm|ar agreenments.

M. Thrush confirnmed that the term"blaster” nmeans "the man
who is in charge of detonating the explosive, securing the area,
maki ng sure everything is done right", and confirned that his
techni cal expertise is relied upon in firing the shot and
renovi ng the overburden. He also indicated that as part of the
selling of the powder, Austin Powder provides its technica
experience or advice in detonating the powder which it sells, and
the el ectronic detonating devices are owned by Austin Powder (Tr.
466-468). He also confirmed that the blaster is responsible for
the safety of the blast (Tr. 468).

M. Thrush could not state how nuch busi ness Austin Powder
did with Doan Coal in 1981, and he had no know edge as to any
prior business vol unme between the two conpanies. He indicated
t hat Austin Powder probably has no nore than ten bl asters working
in the State of Pennsylvania, and that custoners are not charged
for their services. When asked about the cost of trucks and
bl asti ng equi prent, he answered "the sane setup"” (Tr. 476). Wen
asked whether these costs are passed on to the customer as part
of the purchase price of the dynanmite he replied "I guess" and
"that is very possible"” (Tr. 477).

Wth regard to the service agreenent, M. Thrush stated that
a new one is executed every year, and that it is not done on a
j ob-by-job basis. The services performed under the agreenent are
on a continuing basis for a year (Tr. 477). M. Thrush indicated
t hat when he worked for the National Powder Conpany, there were
no such service agreenents in effect, but he did not know why
"because | was not involved" (Tr. 478). M. Thrush confirned
that the Austin Powder agreement is signed every year on the
advi ce of the conpany's counsel (Tr. 479).

Contrary to M. Thrush's testinony that his previous
enpl oyer did not have a "service contract”™ with its customers,
Austin Powder's counsel asserted that "virtually all" of its
conpetitors have such contracts and that "it is an industry
practice" (Tr. 512). Counsel also contended that when the
bl aster, M. Lucas, goes to Doan Coal's property to performhis
bl asti ng chores under the service agreenent he is Doan Coa
Company's enpl oyee (Tr. 513-514). However, counsel conceded that
Austin Powder still pays all of M. Lucas' regular benefits, such
as health coverage for his famly (Tr. 514). Wth regard to the
right of Doan Coal to supervise M. Lucas, Austin Powder's
counsel took the position that m ne operator Doan believed that
he may exerci se supervision or control over
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anyone that is on his property, and that M. Lucas is not an
enpl oyee of M. Doan for |awful purposes until he conmes on the
property (Tr. 515). Wth regard to any supervi sory control by
m ne operator Doan over blaster Lucas, counsel stated as foll ows
(Tr. 515-519):

ADM NI STRATI VE LAW JUDGE KOQUTRAS: Wien he cones on the
property to do blasting M. Doan is not sitting there

| ooki ng over his shoulder as to how he | oads the hol es
and wires up the shots, is he?

MR WALL: | amnot aware that he conmmonly does. He
could if he wanted to.

ADM NI STRATI VE LAW JUDGE KOUTRAS: Do you nean that he
could supervise M. Lucas in the manner he wires up and
| oads the shots and puts them off?

MR WALL: He certainly could.

ADM NI STRATI VE LAW JUDGE KOUTRAS: Wy doesn't M. Doan
do the blasting hinmself? He could save a little bit of
noney.

MR WALL: M. Doan does not want to do the blasting
anynore. He has other things to do. He started out
with a small operation. Now he has sone ten pits. He
has a |l arger operation and has other people doing lots
of things that he used to do hinself.

ADM NI STRATI VE LAW JUDGE KOUTRAS: M. Wall, if you
know, with regard to the activities of Austin Powder,
is this a comopn arrangenment in strip mning in this
area to have the nmanufacturer of the explosives do the
actual blasting for the mne operator?

MR WALL: It is not at all unusual, no. | cannot say
that it is the normal practice in every instance.
Because | amnot famliar with the practices here. But
I know that nost of the larger manufacturers al so have
simlar arrangements.

ADM NI STRATI VE LAW JUDGE KOUTRAS: Again, | am not
maki ng light of this service agreenent. In the section
where it says Austin Powder Conpany is not engaged in
bl asti ng work. How can one say that Austin Powder is
not engaged in blasting work when, in fact, they set
the wheels in notion? They dispatch three people when
the call cones. Three people, vehicles, equipnent and
t he product cone. They charge the hol es, the bl ast
goes off. Now, you say that is not blasting? Is that
bl asting work, setting the charge and bl asti ng?
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MR WALL: Certainly.

ADM NI STRATI VE LAW JUDGE KQUTRAS: That is blasting
wor k?

MR, WALL: Absol utely.

ADM NI STRATI VE LAW JUDGE KOUTRAS: Under this service
agreement the blasting work is performed by Doan not
Austi n Powder ?

MR WALL: That is correct. It is an arrangenment which
is made in our industry as well. It is not uncomon
for example, for heavy equipment with its operator to
be | oaned to another enployer. A crane, for exanple,
could be | oaned to sone particular enployer with its
operator for use during a particular period of tine.

ADM NI STRATI VE LAW JUDGE KOUTRAS: Yes, but usually in
t hose ki nds of arrangenents they pay for them do they
not? In this case had MSHA opted not to cite Austin
Powder as a respondent in this case and decided only to
go agai nst Doan Coal Conpany and issued the citations
only to Doan and sought the maximumcivil penalties in
this case on the theory that M. Lucas as an enpl oyee
of Doan Coal Conpany was negligent and, therefore, that
negligence is inputed to his enpl oyer Doan Coa

Conmpany. How do you think M. Hanak sitting next to
you woul d be arguing in that case?

MR, WALL: | cannot speak to that.

ADM NI STRATI VE LAW JUDGE KOUTRAS: M. Hanak, does your
client realize that this service agreenent, when those
peopl e and equi prent cone in the Governnent woul d

consi der those people to be his enpl oyees from now on?
MR, HANAK: W have never thought of the inpact as far
as any crimnal action |ike here.

During the course of the hearing, Austin Powder's counse
i ndi cated that the conpany sells explosives "in about 37 states”
(Tr. 507). He also indicated that in terns of sales vol une,
Austin Powder ranks second or third in terns of national sales
vol ume, but enphasi zed the fact that there are only "a handful
of expl osi ves manufacturers" (Tr. 507).

During the hearing, Doan Coal's counsel took the position
that in the event that it is decided that Austin Powder is not
subject to MBHA's enforcenent jurisdiction and are found not to
be |iabl e because of the service agreenent, this would serve as a
basis for imediately inputing Austin Powder's liability to Doan
Coal sinply because of the agreenent (Tr. 479). Austin Powder's
response was that "Austin is not within the reach of MSHA s
i nspectors because they are not in the mning business and they
are not subject to the act as operators or independent
contractors" (Tr. 480).



~114

Austin Powder's counsel agreed that the reason Doan Coal Conpany
utilizes Austin Powder's expertise rather than conducting its own
bl asting operations is that Doan Coal would prefer to have "an
expert"” do the job rather than to subject itself to possible
citations for violations of MSHA's bl asting regul ations (Tr.
508-509). Austin Powder's counsel also conceded that it was not
unique for a mne operator to utilize experts in the field of
drilling or blasting (Tr. 509). In sunmarizing his position
concerning the blaster's "independent contractor” status in this
case, Austin Powder's counsel argued as follows (Tr. 510-512):

MR WALL: There are two reasons. One is that under
the service agreenent it is the intention of the
parties that M. Lucas and others be | oan servants in
essence of Doan Coal. Loan servants is a well

est abl i shed comon | aw concept. It has been accepted
in the industry in every state. The normal detrinent
of the status of the particular individual is the
intention of the party at the time. That intention is
clearly explained here in that docunent. The intention
of the parties is that M. Lucas be, for |awful

pur poses, freed as an enpl oyee of Doan Coal Conpany at
the tine so that Austin Powder as a corporate entity
woul d not have liability.

M. Lucas while at Doan Coal Conpany is under the
control of Doan Coal Conmpany. Wwen M. Lucas is at a
m ne operator's property Austin Powder does not have
control over those operations. |t does not have
i nsurance for those operations. It does not anticipate
having liability for those operations and seeks to be
protected fromthat, is willing to furnish that service
to a custoner in exchange for the custonmer's agreenent
to be responsible for any of the actions and to be
responsi ble for that enployee while he is on the

property.

The second factor is that there are very few guidelines
in the statute for the regulation for what constitutes
an operator. One goes back to the history of the 1977
Amendnent of the Bitum nous Coal Association's
argunent. Because they were upset with construction
conpani es who were coming on to their property and
committing violations for which the nmine operators were
hel d responsible. |If one I ooks at the Iimted
guideline that is available and that limted guideline
isin the regulation. The regulatory definition of an
operator there is that there is a requirenent that
there be a contract for services.

In this instance there is no such contract wherein
Austin Powder is contractually bound to provide any
services. Hence, within the strict technical neans of
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that regulatory definition from MSHA Austin Powder is not
in the position as a contract driller who cones in and for

a fee will drill holes. Some compani es use contract bl asters.
That is a common practice. Sone use contract drillers. Sone
use consultants and a variety of things. |In each instance

normally there is a charge for those people and they cone
in on a contract basis and are paid for this. This is not
an arrangenent of that type.

| take note of the fact that MSHA considered Austin Powder
as an "independent contractor" subject to the Act, and in fact
assigned Austin Powder a contractor ldentification Nunber. Wile
t he assi gnment of such an identification nunber does not ipso
factor bestow "contractor" status on any conpany, | find nothing
in the record to suggest that Austin Powder has protested MSHA s
characterization of its activities in this regard. MSHA' s
I ndependent Contractor regulations found in Part 45, Title 30,
Code of Federal Regul ations, section 45.1 et seq., defines an
"i ndependent contractor" as follows at section 45.2(c):

"I ndependent Contractor"™ neans any person, partnership,
corporation, subsidiary of a corporation, firm

associ ation or other organization that contracts to
perform services or construction at a mne; * * *

Al t hough Part 41, of the regulations dealing with the
application of the requirements of section 109(d) of the Act that
m ne operators subnmit certain "legal identity" information to
MSHA does not apparently cover "independent contractors", Part 45
does. Further, other regulatory requirenments such as those found
in Parts 48 and 50, Title 30, Code of Federal Regul ations,
require contractors to conply with certain training and
recordkeeping requirenments of the law. As a matter of fact, in
this case Austin Powder's technical representative Ray Thrusy is
an MSHA certified blasting instructor, and the bl aster Lucas
testified that he regularly performed blasting at Doan's m ne
This being the case, | assune that M. Lucas is "MSHA certified"
to performthe duties required by blaster's under Part 77, Title
30, Code of Federal Regulations, and that M. Thrush al so has
MSHA' s stanp of approval to train blaster's in accordance with
MSHA' s requi renents.

In addition to the foregoing, | take note of the fact that
in response to ny Order directing MSHA to submt any evidence
concerning Austin Powder's history of prior violations, NMSHA
submtted a copy of a Decision and Order by Judge Kennedy on
Novenmber 26, 1980, approving a settlenment between Austin Powder
and MSHA providing for the paynent of $20,000, for five
viol ati ons served on Austin Powder in 1979 for five violations of
several mandatory blasting standards found in Part 56, Title 30,
Code of Federal Regul ations. Although a copy of the "conprom se
settl enent agreenent” executed by Austin Powder's counsel Wal
and MSHA' s counsel contains a
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"disclainmer" as to MBHA's jurisdiction, counsel Wall nonethel ess
i ndi cated his understandi ng that "the agreenent to pay the
proposed settlenent ampunts will be considered a history of prior
violations in future proceedings (if any), brought by the
Secretary of Labor under the provisions of the Mne Safety and
Health Act" (pg. 2, settlenent agreenent), MSHA v. Austin Powder
Conmpany, Docket No. YORK 80-82-M

Al t hough the aforesaid "settlenment agreenent” al so contains
a statenent that it is the "intent of the parties"” that the
settl enent approved by Judge Kennedy shall not be "offered,
di scl osed, used or admitted in evidence" in future litigation
i nvolving the parties except for the linmted purpose of show ng
prior history by Austin Powder, | amnot bound by the parties
intent in that case. It seens to nme that the paynent of $20, 000,
by a conpany who vigorously disclains it is covered by the Act is
somewhat contradictory. |If Austin Powder is not subject to the
Act as a mine operator or independent contractor, the question of
prior history is totally irrelevant. Further, in at |east one
deci si on concerning the approval by a judge of a settlenent
entered into by the parties, the Conm ssion has not recognized
the use of "disclainers" or "excul patory | anguage"” in its review
of approval or disapproval of settlements in such settl enent
negoti ati ons when it appears that the use of such | anguage is for
t he purpose of insulating an operator from further enforcenent
jurisdiction. See: MSHA v. Amax Lead Conpany of M ssouri, 4
FMSHRC 975 (1982). See al so, Co-Op M ning Company, 2 FMSHRC 3474
(1980), where the Commi ssion rejected a Judge's approval of a
settl enent when it appeared that no viol ation of any nmandatory
standard had occurred.

In ny view, Austin Powder is nore than a nmere sal es conduit
for blasting powder and expl osives used in the renoval of
overburden by mne operators for the express purpose of m ning
the coal which lies i mediately bel ow of the surface. Austin
Powder is directly involved in the coal renpval process when it
provi des the blaster, trucks, equipnent, and trai ned personnel to
do the actual blasting and renoval of overburden. Under these
ci rcunmst ances, Austin Powder is an independent contractor within
the reach and jurisdiction of the 1977 Mne Act. Austin is no
different from other independent contractors who are retained by
coal conpanies for the express purpose of utilizing their
expertise and experience in different phases of the coa
extraction process. For exanple, a mne operator may retain the
services of a contractor to sink mne shafts or to construct
ot her necessary facilities such as cleaning plants, tipples, or
even bat hhouses, or to performcertain drilling or mne
excavation work. As a matter of |aw, these contractors are
"operators” under the Mne Act's definition. On the facts of the
i nstant proceedings, the citations issued to Austin Powder
descri bed conditions or practices by an enpl oyee of Austin Powder
relating to the work that Austin Powder was engaged to perform
As a matter of fact, Austin Powder was directly involved in the
abatement of the citations attributed to its alleged violations.

Notwi t hst andi ng M. Thrush's "l oss of menory" concerning the



matter of who absorbs the costs of the services provided by the
bl aster, and
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Austin's assertion that there is no charge for these services,
there is a strong inference in this case that these costs are
included in the price of the explosives and powder used by Doan

Coal Conpany. | assune that Austin Powder is in business to nake
nmoney, and | assume further that its success has not cone from
"free services". In any event, even if Austin gave its powder
away | would still conclude that it was engaged in provided a

bl asting service, albeit gratuitously.

It seens clear to me fromthe record in this case, that
contrary to any intent on the part of the parties as to the
status of the blaster Lucas, he is in fact an enpl oyee of the
Austin Powder Conpany. It is also clear to ne that on the day of
the accident in question M. Lucas was perform ng an inportant
service at the Doan Mne site and that this service was directly
related to the extraction of coal. Wile it may be true that
anyone on Doan's mine property is subject to the "control™ of the
m ne owner and operator, this is no different fromthe "control ™"
that any | and owner of businessman exerci ses over persons who
conme onto to his property or enter his business establishment.
The critical question here is whether Doan Coal exercises
supervi sion and control over Austin Powder's blaster while the
bl aster is performng his blasting duties.

I conclude and find that while engaged in the work of the
actual blasting and renoval of the overburden on the day of the
accident, the blaster, M. Lucas, was performng his duties as a
"mner" as defined by section 3(g) of the Act, that he was not
under the control of Doan Coal Conpany while performng these
duties, but rather, acted as an enpl oyee and agent of the Austin
Powder Conpany. |In addition, | also find and conclude that as
the Iicensed blaster M. Lucas acted i ndependently from any
di rect supervision or control by Doan Coal Conpany, and that in
his capacity as the licensed bl aster he exercised direct
supervi sion and control over his crew, all of whomare in the
enpl oy of Austin Powder, and that he also had direct control of
the trucks and equi pmrent owned by Austin Powder and used in the
bl asting process. Further, M. Lucas had full responsibility for
the blast, including the charging of the holes, and the fina
detonation. He was al so responsible for insuring the safety of
his crew and other miners, and he issued the order to shut down
all mne equipnent inmediately preceding the blast. As a matter
of fact, Doan's own safety director Mtchell testified that once
the blasting crew comes onto mne property, the only contact he
has with themis to nake sure that they have signed a "hazard
recogni tion" form

After careful consideration of all of the evidence and
testinony adduced in this case with respect to the jurisdictiona
guestion, including the argunents advanced by the parties in
support of their respective positions, | conclude and find that
for the purposes of this proceeding, Austin Powder Conpany is an
i ndependent contractor who was perform ng blasting services at
the mne site in question on the day of the accident and as such
is, as a matter of |law and fact an "operator” within the neaning
of the Act and is therefore subject to the Act as well as to



MSHA' s enforcenent jurisdiction. | reject Austin Powder's
"conmon | aw | oan servant”
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argunent, and | also reject its argunents that the "service
agreement” fixes the paraneters of MSHA's enforcenent
jurisdiction, and that the agreenment places Austin Powder beyond
the reach of the Act. | also reject the notion that before
Austin Powder can be considered an i ndependent contractor there
must first be in existence an inplied or express contract between
Austin Powder and Doan Coal requiring the provision of services.
It seens clear to me on the facts of this case that Austin Powder
did in fact provide rather extensive and conti nuous services for
Doan Coal Conpany, and that the services provided were directly
related to the mning of coal. Austin's attenpts to limt its
liability through the use of a "service agreenment” may be
recogni zed as valid as between the parties, but | reject it as a
means of absolving Austin from any responsibility or
accountability under the Mne Act. | accept MSHA's argunents
that acceptance of Austin Powder's attenpts to limt its
liability by nmeans of the "service contract” would ambunt to a
total disregard of the Congressional intent expressed in the Act
of placing liability for violations according to actual conduct,
and woul d be contrary to public policy.

Fact of Violation - G tation No. 1041345, August 6, 1981, 30 CFR
77.1303(h)

Citation No. 1041345 was issued because the inspector
believed that M. Lucas failed to give "a proper warning
according to the posted requirenments”, and that his asserted
failure to do so constituted a violation of section 77.1303(h).
The first sentence of this standard states that "Anple warning
shal |l be given before blasts are fired".

The requirenent stated in section 77.1303(h) is that an
anpl e warni ng be given before a shot is fired. MHA s position
in this case appears to be that by failing to follow the bl asting
war ni ng si gnal system which was posted on a sign on the road
comng onto the mne site, M. Lucas failed to give the kind of
warning required by the standard. 1In short, MSHA contends t hat
the signal system posted on the sign was required to be foll owed
by M. Lucas, and when he failed to follow it he violated section
77.1303(h). A short answer to this argunment is that the standard
itself does not provide for any specific signals to be given. It
seens to nme that since blasting and the use of explosives is
i nherently hazardous, MSHA should as a mini mum promul gate a
standard that nakes it absolutely clear as to what is required.
The use of such broad | anguage as "anpl e warni ngs" | eaves nuch to
the i magi nati on, and the instant case is a classic exanple of
this. MSHA's counsel conceded during the hearing that the cited
regul ati on does not require the use of any particul ar signa
system the posting of signs, barricades, or road guards for the
pur pose of warning persons about bl asting.

MSHA' s counsel conceded that there is no specific regulatory
standard as to what constitutes a "proper"™ or "anple" warning
signal prior to the detonation of any shot (Tr. 42). His
position is that if a sign gives sufficient warning of a pending
bl ast and gives the mne operator's and contractor's enpl oyees



time to renove thenselves froma blast area, if that signis
foll owed, then anple warning is given (Tr. 43). Gven the
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facts in this case, MSHA' s position appears to be that since the
accident victimwas killed when struck by flyrock fromthe bl ast,
the signal which was given by the blaster was obviously per se

i nadequate to properly warn the victim

Section 77.1303(h) only requires that an anple warning be
given. The term "anple warning" is not further defined, and
MSHA' s counsel conceded that the question as to what constitutes
an "anmpl e warning" within the neaning of the standard "has to be
determ ned by the facts"™ (Tr. 78). Further, since the standard
itself does not require any particular formof warning such as
signs, flags, barricades, or the sounding of horns, MSHA s
argunents that the blaster was required to foll ow the signa
system posted on a sign which was |ocated on a mne road | eading
onto the property is rejected.

MSHA' s counsel conceded that there is no requirenment for the
use of blast warning signs, and there is no requirenment that such
a sign be posted on the mine roadway (Tr. 451-452). As a matter
of fact, the sign which was on Doan's property and whi ch has been
referred to in this case was in fact a sign approved or furnished
by the Ofice of Surface Mning (OSM, U S. Departnment of the
Interior (Tr. 450). However, counsel took the position that if
the sign is posted, it becones the blast warning plan, and the
operator should followit (Tr. 452). Absent any show ng that the
m ne operator or contractor in this case were required by any
MSHA standard to adopt a signal system and post it on such a
sign, | cannot conclude that M. Lucas' failure to do so ipso
facto constitutes a violation of the warning requirenments of the
cited regulation. MSHA has conceded as much when it agreed that
t he question of what constitutes an "anple warni ng" has to be
determ ned by the facts of any given case. Further, | believe
that the question as to whether any blasting warnings are
"proper", as charged in the citation in question, is a highly
subj ective matter which is not even addressed by the regul atory
| anguage in question. What nmay be "proper” to an experienced and
licensed blaster who is at the blast site supervising a shot, may
not be "proper" in the judgnment of an inspector who is called
upon (in hindsight) to render a judgnent after an accident such
as the one which occurred in this case.

In a case deci ded by Judge Broderick on Cctober 13, 1981
MSHA v. Dontar Industries, Inc., 3 FMBHRC 2345 (1981), a salt
m ne operator was charged with a violation of section 57.6-175,
an underground bl asting regulation, the first sentence of which
is identical to the first sentence of section 77.1303(h). In
that case two miners were killed in a blasting accident, and NMSHA
charged that the blasting crews had failed "to use effective
voi ce conmuni cati ons between thensel ves to provide anpl e warning
when firing blasts”. Although Judge Broderick ruled that since
two mners were killed it was obvious that they were not warned,
he al so observed that oral communication is not the only way to
provide "anple warning" in conpliance with the standard, and he
rej ected MSHA' s suggestions to the contrary.
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MSHA' s concl usi ons at page nine of its posthearing brief that
"the bl ast warning signals given by the blaster apparently varied
fromday to day" are unsupported concl usions by counsel and he
cites no transcript references or testinmony in this regard.
Further, MSHA's reliance on the opinion by State Inspector
WIllianms that the warning signals used by the blaster on the day
of the accident did not constitute a "proper warning"” to mners
is rejected. | conclude and find that the respondents in these
proceedi ngs presented credible evidence and testinony that M.
Lucas did all that could reasonably be expected of himon the day
in question to insure that mners were apprised of the fact that
there woul d be a shot or blast, and nmy reasons for these findings
fol | ow

M. Lucas' unrebutted testinony is that five-to-ten m nutes
el apsed between the tine the shot was fired and actual ly
detonated. During this tine a call was placed over the mne radio
conmuni cati ons system advi si ng the personnel in the scal e house,
as well as the mne office, that the blast would be set off and
that all equi prent should be shut down. 1In addition, prior to
the actual detonation, three 20 second blasts of an air horn were
sounded, and a siren signal was sounded for at least a mnute
prior to the blast.

Davi d Potenpa testified that when he arrived on mne
property some five mnutes before the blast, he knew there was
going to be a blast because he had seen the blasting crew earlier
in the day, and he went directly to the scale house. He also
testified that he knew the shot would be fired because he heard
the warning signals go off five m nutes before the blast and one
m nute before it was actually detonated. He believed that he
recei ved adequate warning, did not feel that he was in danger
and believed that the signals sounded on the day in question were
the sane as those posted on the signal sign by the m ne roadway.

Crusher operator Al bert Bloomtestified that ten m nutes
before the bl ast he received notice over the conpany radio
installed in his | oader, and he received the notice fromthe
dragline operator who instructed himto shut the equi pnent down.
Since the crusher where the accident victim Al vatrona was worKki ng
had no radio on it M. Bloomsignaled himby hand to shut the
crusher down, and M. Alvatrona conplied. M. Bloomindicated
that the hand signal which he gave to M. Alvatrona to shut down
the crusher was one that is regularly used and it is a procedure
t hat everyone knew and followed. As a matter of fact, he
i ndi cated that when he observed truck driver Martz driving into
the area he signaled himto stop his truck and to shut it down.
Once the | oader and crusher were shut down, M. Bl oom observed
M. Alvatrona heading toward the scal e house and he assuned t hat
he was going there and did not speak to himfurther. M. Bl oom
al so confirmed that conpany policy calls for personally advising
all empl oyees of an inpendi ng bl ast over the radi o comuni cation
system and that five to seven or ten mnutes el apsed between the
time he received the radio notice and the actual blast. He also
confirmed that it was nornal operating procedure to shut down al
equi prent as soon as a notice of a blast is received, and if any



of his fell ow workers do have radi os,
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he personally sees to it that they are notified. Further, M.

Bl oomindicated that in addition to personal notification, he
al so heard three airhorn signals sounded i medi ately before the
bl ast .

In view of the foregoing, | conclude and find that the
signal systemused on the day of the accident, nanely the
soundi ng of air horns, coupled with the direct personal contact
made over the mine radi o comunications systemwas an anpl e
warning within the nmeaning of the first sentence of section
77.1303(h). Accordingly, respondent Austin Powder Conpany was in
conpliance with the cited standard and the section 104(a)
Citation No. 1041345 IS VACATED.

Fact of Violation - Gtation No. 1041342, July 31, 1981, 30 CFR
77.1303(h)

Citation No. 1041342 contains two "specifications"” which the
i nspector apparently believed constituted violations of the
second sentence of nandatory safety standard section 77.1303(h).
The citation asserts that (1) "all persons were not cleared and
renoved fromthe blasting area", and (2) that "suitable blasting
shelters were not provided to protect nen endangered by
concussion or flyrock fromblasting”. The pertinent portion of
section 77.1303(h), is as follows:

Al'l persons shall be cleared and renmoved fromthe
bl asting area unless suitable blasting shelters are
provided to protect nen endangered by concussion or
flyrock fromblasting

The alleged failure to clear persons fromthe "blasting area"

The term"blasting area" is defined by section 77.2(f) as
"the area near blasting operations in which concussion or flying
mat eri al can reasonably be expected to cause injury". MSHA's
theory in this case seens to be that since soneone was kill ed,
the victimwas obviously not renoved or cleared fromthe blasting
area. In the circunmstances, MSHA argues that since the standard
deals with expl osives and bl asting, an operator is absolutely
liable for any resulting injuries or deaths. MSHA's theory of
absolute liability was expounded on by its counsel during the
course of a colloquy fromthe bench (Tr. 177-182). MSHA' s
counsel takes the position that since the standard deals with
expl osives there is absolute liability when the operator fails to
renove all persons fromthe blasting area, even though the
operator may have made a reasonabl e physical search of the area
prior to blasting. MHA's position is highlighted by its answer
to the follow ng question asked by ne during the course of the
hearing (Tr. 181):

ADM NI STRATI VE LAW JUDGE KQUTRAS: |If some back packer
canme on the site, crawed in his sleeping bag and fel
asl eep; and, during the hoot ow shift, a shot fired
of f, the m ne operator took reasonable steps to renove
and to account for all of his people, and every man was



t aken
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away fromthe shot, and the next norning they found this
guy that was knap sacking killed, would you have a citation
and woul d you charge the operator for failing to insure
that that kid was not renoved fromthe site prior to
t he shot ?

MR COHEN: It nmay be a technical violation, no
negl i gence, but you are dealing with explosives, and we
do think there is an absolute liability to renove al
persons.

In the Dontar Industries case, supra, MSHA anended the
citation after the action before Judge Broderick was begun to
i nclude an allegation that the two men who were killed were not
cl eared and renoved from areas endangered by the bl ast as
requi red by the second sentence of section 57.6-175. This
standard uses the phrase "areas endangered by the blast" rather
than "blasting area”. |In affirmng the violation, Judge
Broderick ruled that "the fact that the miners' bodies were found
in that area is irrefutable proof” that all persons were not
cleared fromthe area endangered by the blast. In a footnote to
this ruling, Judge Broderick stated as follows at 3 FVMSHRC 2348

The Mne Act is generally a strict liability statute.
The | anguage of the cited standard and the wording of 0O
110(a) of the Act make it plain that unforeseeability
is not a defense to a violation, nor can the operator
avoid a violation by placing the blame on a carel ess
enpl oyee. MSHA v. El Paso Rock Quarries, 3 FMSHRC 35
(1981); Hendensfels v. Drilling Co., 2 FMSHRC 790
(1980).

In the instant case, MSHA does not cite the Dontar
I ndustries decision or the cases cited by Judge Broderick in
support of a strict liability theory. MHA s brief sinply states
that the use of expl osives have generally been considered areas
where strict liability concepts are specifically applicable, and
concl udes that the | anguage of section 77.1303(h) "directly
i ncorporates the strict liability principals applicable to
blasting, into its requirenents”. MSHA argues that the nmere fact
that the blast victimand blaster and his crew were not clear of
the area where flyrock fromthe blast did fall is sufficient to
i npose liability under section 77.1303(h).

| agree with the position taken by Austin Powder Conpany in
its posthearing argunents that before MSHA can establish that al
persons were not cleared fromthe blast area, it has the burden
of first establishing what that area is. As correctly pointed
out by Austin Powder's counsel in his brief, MSHA has attenpted
to establish the "blast area"” in two ways. First, MSHA nmaintains
that the blast area was an area within 500 feet of the actua
blasting location, and it arrives at this distance by citing and
relying on a State of Pennsyl vania regul ati on which only requires
that machinery within 500 feet be shut down and that persons
retreat to a safe distance.
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MSHA' s second attenpt to establish the paraneters of the bl ast
area was to determne after the accident during its investigation
how far the furthest flyrock travel ed. Anything inside that area
woul d be considered the "blast area", and anything beyond the
farthest point where the rock | anded woul d be outside the "bl ast
area" and presumably in the "safe zone".

MSHA' s interpretations and argunents with respect to what
the "blasting area" should be in this case border on fantasy. It
seens to ne that when one is dealing with regul ati ons concer ni ng
expl osi ves and bl asting, the standards sought to be invoked by
MSHA shoul d be clearly and precisely drawn and applied by the
i nspectors in the field so that they are readily understood by
t hose being regul ated, as well as those who have the enforcenent
responsibility for insuring conpliance. The theories advanced by
MSHA in this case are different fromthose recently advanced in
anot her bl asting case concerning a mne operator in Pennsylvani a,
and a discussion of this case follows.

On August 25, 1982, | issued a decision in the case of MSHA
v. Rockville M ning Company, Docket No. WEVA 82-10. The case
concerned an allegation that a Pennsyl vania mne operator failed
to clear and renove mners froma blasting area in violation of
section 77.1304(h). Even though the m ne was |ocated in
Pennsyl vani a, MSHA nmade no nention of any 500 foot requirenment or
absolute liability, and the inspector who issued the citation, as
wel | as a second inspector who was a qualified MSHA expl osives
instructor, said absolutely nothing about any 500 foot "safe
di stance" requirenent. |In fact, the instructor gave an opinion
that based on the size of the charge in the two bore holes in
guestion, 130 feet was a safe distance, and the inspector who
i ssued the citation rendered an opinion that if all of the holes
i n question were charged with 800 pounds of expl osives each, a
safe distance would be 2,000 feet away. |In short, in the
Rockvill e M ning case, the question as to what constituted the
"bl asting area" was dependent on a nunber of variables, such as
t he amount of expl osives used, the nunber and depth of the holes
whi ch constituted the "shot", the topography, and the expertise
of the blaster.

On the facts of the instant case, | conclude and find that
in order to establish a violation of the first specification
noted in the citation MSHA nust establish by a prepondance of the
evi dence that Austin Powder failed to insure that persons within
the "blasting area", as that termis defined by section 77.2(f),
were not cleared or renoved prior to the blast. | reject MSHA s
"absolute liability" theory, and | also reject the notion
advanced by MSHA that the nmere fact that the blast victimand the

bl aster and his crew were in an area where flyrock fell is
sufficient to inmpose liability under section 77.1304(h). In
order for this standard to nmake any sense at all, it seens to ne

that it has to be interpreted rationally and consistently.

"Hi ndsight" and after-the-fact interpretations for the purpose of
| ayi ng the bl ame on soneone for an unfortunate accident do not in
nmy view advance the interests of safety, particularly when the
standard in question is obviously being inconsistently applied



and interpreted.
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In this case, MSHA al so advances the argunment that the bl aster
shoul d have foll owed the recomendati ons or requirenents of
Pennsyl vania State | aw and positioned hinself 500 feet fromthe
blast. | find nothing in section 77.1304(h) that supports this
theory, and as correctly pointed out by Austin Powder's counsel
the state code provision relied on does not define the "bl ast
area", and counsel's observations that requiring nmne operators
to follow different state |law regul ations on this issue can only
lead to chaos are well taken. In nmy view, if MSHA believes that
such state requirenments should be followed then it should
promul gate an appropriate standard and say so. Here, although
MSHA fixes the "blasting area" by nmeasuring the distance where
the farthest rock fell, it also takes the position that 500 feet
was a safe distance for people to be. Had the rock only gone 100
feet, that would have fixed the "blasting area"”, yet NMSHA woul d
probably still insist that mners be cleared to a distance of 500
feet. | sinply cannot accept such contradictory interpretations
and applications of the cited standard, and | reject MSHA's
"500-f oot theory".

VWile | agree with the argunment that the blaster in this
case had a duty under section 77.1304(h), to | ocate anyone who
happens to be in the "blasting area" prior to the shot and to
insure that he is renoved and cleared away, | disagree wth NMSHA
counsel 's argunent that the blaster has such a duty even though
he may not be able to visually observe such a person prior to the
shot (Tr. 34-35). | conclude and find that in light of the
definition of the term"blasting area", the blaster has a duty to
t ake reasonabl e and prudent mneasures to insure that all persons
are cleared and renmoved fromthe "blasting area" as reasonably
and prudently determned by himat the tine of the shot, and not
as determ ned by non-experts after the fact.

In the instant case, MSHA conceded that the procedures
followed by the blaster were technically correct. MNMSHA found
nothing wong in the manner in which M. Lucas |oaded, wred, and
fired the shot. Further, as the record here established, at the
time the citation was issued Inspector Bixler filled out an
"inspector's statement” in which he candidly acknow edged t hat
t he acci dent could not have been predicted and that it resulted
from circunstances beyond the operator's control. He later
filled out a new statenent at the direction of his supervisor
after sonmeone fromthe solicitor's office made a "l awer's
judgnment™ that the case obviously could not be defended on its
merits. M. Bondra candidly admtted during the hearing that the
sketch of the "blasting area" as shown in his accident
i nvestigation report was a m st ake.

M. Lucas testified that he and his crew were positioned
sone 300 feet fromthe blast, and he confirnmed that in
determ ni ng what constitutes the "blasting area", he takes into
consi deration the size of the shot, the manner in which it is
| oaded, and the surrounding terrain. On the day in question, he
determ ned that the shot would go in the opposite direction from
where he and his crew were | ocated, but that for sonme unexpl ai ned
reason there was a "bl owout"” which caused the flyrock in



guesti on.
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The record reflects that at the tinme of the blast, M. Lucas
was an experienced and |licensed blaster. He holds a college degree
in mat hematics, and as indicated earlier, MSHA s investigation
di scl osed nothing wong with the manner in which the shot was
fired. Further, since Inspectors Bondra and Bi x|l er are not
bl asting experts, do not hold blaster's licenses, and have no
experience in surface blasting, they were in no position to offer
any credible testinmony as to the technical aspects of the shot or
the "blowout". M. Bixler conceded that at the tinme he issued
his citation he did not take into account M. Lucas' opinion that
300 feet was a safe distance fromthe blast, and he al so conceded
that M. Lucas did have the safety of his crewin mnd prior to
t he bl ast.

M. Lucas testified that prior to the "blowut" he had nade
five to six other shots using the sanme anount of explosives and
that there was not hing unusual about those shots. Under the
ci rcunst ances, he obviously had no reason to believe that a
"bl owout"” or flyrock would occur, and he confirmed that prior to
t he detonation of the shot, he checked all of the charged hol es
for potential signs of a "blowut". Further, as indicated
earlier in ny findings concerning the sounding of a warning, M.
Lucas did all that was reasonably possible to alert all persons
within the blasting zone of hazard to shut down all equi pnent and
to seek shelter.

I conclude and find that Austin Powder Conpany has
est abl i shed by a preponderance of the evidence adduced in this
case that prior to the detonation of the blast in question, M.
Lucas acted in a reasonabl e and prudent manner in securing the
area, and that he renoved hinself and his crewto a safe distance
and to a |l ocation which he reasonably believed was outside the
"blasting area" as defined by section 77.2(f). | also conclude
and find that M. Lucas acted in a reasonable manner in clearing
all other persons fromthe blasting area, and that he did al
that coul d be expected of a reasonable and prudent blaster to
insure that all persons, including the accident victim were
outside the blasting area. Under these circunstances, | conclude
that MSHA has failed to establish a violation and that portion of
Citation No. 1041342, which charges Austin Powder with failing to
renove and clear all persons fromthe blasting area IS VACATED

The alleged failure to provide suitable blasting shelters

Citation No. 1041342 al so charges Austin Powder with a
failure to provide suitable blasting shelters. Section
77.1303(h) requires that all persons be cleared and renoved from
the blasting area unless suitable blasting shelters are provided
to protect nen endangered by concussion or flyrock from bl asting.
The regul ati ons do not specify what a "suitable blasting shelter™
is, and this matter is apparently left to the discretion and
j udgrment of the blaster.

MSHA' s counsel asserted during the course of the hearing
that the citation was issued in part for failure to renove
persons fromthe scal e house, a | ocation which counsel asserts



was inside the blasting area (Tr. 132-134)
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In an attenpt to justify the inspector's opinion that the scale
house was not a suitable shelter, he was asked to specul ate on
whet her or not a large rock would crash through the roof of the
scal e house, and when he answered in the affirmative, counse
grasped at this as evidence that the scal e house was not a
suitable shelter. | find this conclusion on the part of the

i nspector to be sheer speculation and a feeble attenpt to justify
his after-the-fact |lay opinion that the scale house was not a
suitable shelter and that the failure to renove personnel from
that location also constituted a violation of section 77.1303(h).

| take note of the fact that nowhere in the official NMHA
report of investigation conpiled by Inspector Bondra is there any
nmention of the fact that the scale house was not a suitable
shelter, or that the failure to renmove persons fromthat |ocation
concerned the inspector. Further, | take note of the fact that
the conditions or practices described by |Inspector Bondra on the
face of his citation do not even nention the scal e house or
anyone in it as part of the alleged violative conditions or
practices. His citationis limted to an assertion that the
accident victimwas not renoved to a safe area, and his
conclusions in this regard were obviously based on the fact that
the accident victimsuffered fatal injuries as a result of being
struck by flyrock. Since the citation was issued after the
i nvestigation was conpleted, and since it is based on information
which cane to the inspector's attention in the course of that
i nvestigation, one would think that the inspector woul d have
i ncluded the "scal e house theory"” in the citation. | believe
that his failure to do so stenmed fromthe fact that at that
point intime M. Bondra did not believe that the scal e house was
in the blasting area. | also believe that the inclusion of the
scal e house personnel during the course of the hearing was an
after-thought to bolster MSHA's theory of the definition of
"bl asting area".

Al t hough M. Lucas conceded that there were no desi gnated
bl asting shelters at the location of the shot, a drill rig, a
shot truck, and a driller's maintenance truck were present and he
consi dered this equipnment to be suitable blast shelters (Tr.
67-69). However, in his opinion, if the nen are at a safe
di stance there is no need for themto crawl under the equi pnent.
As for hinmself, he conceded that he was not in or under any piece
of equi pnment because he believed he was at a safe distance sone
300 feet fromthe actual blast operating his detonating device.
Aside fromthe fact that he believed he was at a safe distance,
M. Lucas al so was of the opinion that a blaster nust be able to
observe the blast so as to detect any nmisfires and to insure that
t he proper blasting sequence takes place. M. Doan testified
that the scale house was in a secure area and that a rock would
not penetrate the roof. He also testified that the crusher is
constructed of structural steel and was a "wonderful shelter”

I nspect or Bondra conceded that a piece of equipnent can
serve as an adequate bl asting shelter, and he confirmed that the
drill rig which was sone thirty feet fromwhere M. Lucas was
standing at the tinme of the detonation would be a shelter. Even



t hough he indicated that his
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i nvestigation did not determ ne where the other trucks were

| ocated or where the crew was standing, his opinion was that the
only safe shelter within 500 feet of the blast was under the
drill rig. He also confirmed that had the blasting crew been
under the trucks, he would not have issued the citation for this
viol ation.

I have some difficulty in conprehendi ng precisely what
MSHA' s position is with respect to the alleged failure by Austin
Powder to provide the type of shelter contenpl ated by the second
sentence of section 77.1303(h). | suspect that the inspector
decided to include this specification in his citation after
determ ning during his investigation that M. Lucas was standi ng
some thirty feet fromthe drill rig and was not under it when
debris fromthe blast went over his head. Since the inspector
apparently did not determ ne where the rest of the crew was
positioned, | have no way of know ng what he had in mnd with
respect to the rest of the crew

As | interpret the cited standard, if suitable blasting
shelters are provided, there is no requirenment that persons be
cleared and renoved fromthe blasting area. Conversely, if
persons are not within the blasting area, there is no | ogica
reason for requiring suitable blasting shelters. The | anguage of
the standard | eaves much to the imagi nation, and | suspect that
this is the reason for MSHA' s anem c argument which appears at
pg. 8 of its brief as follows:

* * * the fact that there were sonme trucks inside the
bl asting zones at the time of the blast is not a
substitute for specifically designating and providi ng
suitable shelters for the protection of mners. Unless
the mners are trained in using shelters and know where
t he designated shelters are, they do not serve their
i nt ended pur pose.

On the facts of this case, it wuld appear that the fatality
whi ch occurred pronpted the inspector to conclude that suitable
shelters were not provided. However, a fatality, in and of
itself, does not establish a violation of any mandatory safety
standard. On the facts of this case, | cannot conclude that MSHA
has established by a preponderance of any credi ble evidence, that
Austin Powder failed to provide suitable shelters. To the
contrary, | conclude and find that the evidence establishes that
suitable shelters, within the | anguage of the cited standard,
were in fact provided. If MSHA chooses to penalize a nine
operator or its independent contractor everytine a fatality
occurs, without regard to whether or not the facts presented
justify such a course of action, then I suggest it seriously
consi der conpletely outlawi ng blasting or the use of expl osives,
or in the alternative, promul gating standards which nmake sense
| conclude and find that MSHA has failed to establish that
suitabl e shelters were not provided, and that portion of the
citation which alleges that were not 1S VACATED
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Fact of Violation - Gtation No. 1042215, July 31, 1981, 30 CFR
77.1303(h)

This citation was served on Doan Coal Conpany, and it seens
clear that the inspector issued it because of the fatality. An
identical citation was served on Austin Powder Conpany after the
i nspector concluded that blaster Lucas was not under a suitable
shel ter because debris fromthe blast in question flew over his
head while he was standing sonme thirty feet froma drill rig
whi ch the inspector believed constituted a suitable shelter
Here, since the victimwas struck and killed by flyrock while
apparently sitting on a spoil pile observing the blast, the
i nspector concluded that a suitable shelter was not provided, and
that the accident the victimwas not cleared and renoved fromthe
bl asting area.

For the sane reasons articulated in ny findings and
concl usi ons concerni ng Austin Powder's alleged failure to provide
suitabl e blasting shelters or to renove persons fromthe
bl asting, | conclude and find that MSHA has failed to establish
viol ations of the part of respondent Doan Coal Conpany. | find
t hat Doan Coal took all reasonable steps to renove persons from
the blasting area prior to the detonation. Once the call cane
over the m ne radi o conmuni cations system the |oader operator
Al bert Bloom signaled the victimto shut down the crusher, and
when | ast seen by M. Bloomthe victimwas wal king on the road in
the direction of the scale house. | conclude that the victim
must have known about the inpending blast since he shut down his
equi prent and apparently decided to go on a frolic of his own to
the coal spoil pile to viewthe blast. In these circunstances,
concl ude that Doan acted reasonably, and absent any requirenent
that a m ne operator take a physical inventory of all of its
personnel and lead themindividually to a safe shelter, | cannot
concl ude that Doan Coal Company coul d have done anything else to
prevent the tragic accident which occurred in this case. Under
the circunstances, the specification in the citation chargi ng
Doan Coal Conpany with failing to renove all persons fromthe
bl asting area IS VACATED

Wth regard to the charge that Doan Coal Conpany failed to
provide suitable blasting shelters, |I conclude and find that the
primary responsibility for providing such shelters fell on Austin
Powder. MSHA's attenpts to hold Doan Coal Conpany responsible
after the fact on the theory that the scal e house was not a
suitable shelter and did not have a sign posted on the door
identifying it as such is rejected. |If MSHA believes that a mne
operator should | abel every piece of equipnment or building as a
"suitable blast shelter", simlar to those buil dings |abel ed
"civil defense shelters"” to be used in the event of a nuclear
hol ocust, then MSHA shoul d seriously think about pronul gating
some standards and guidelines in this regard. This specification
noted in the citation is al so VACATED

ORDER



In view of the foregoing findings and concl usi ons, MSHA' s
proposal s
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for assessnment of civil penalties against the naned respondents
are rejected, and these proceedi ngs are DI SM SSED.

Ceorge A. Koutras
Admi ni strative Law Judge

*/ A copy of the "Service Agreenent” is included herein as
an attachnent to this decision, and the docunment is incorporated
herei n by reference.
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SERVI CE AGREEMENT
AUSTI N POADER COVPANY
C evel and, Chio

Dat ed JANUARY 19, 1981

WHEREAS, the undersi gned customer may hereafter, fromtinme
to time, request certain assistance of Austin Powder Conpany
in connection with the performance of certain blasting work; and

WHEREAS, Austin Powder Conpany is not engaged in
bl asting work, its business in explosives being confined solely
to the manufacture and sale thereof, but to assist the said
customer, the said Austin Powder Conpany has agreed, at
certain times, to permt said custoner the tenporary use, free of
charge, of the services of said company's enpl oyees, together
with or without certain needed equipnent.

NOW THEREFORE, the undersi gned customer hereby expressly
agrees that, while engaged in said work, said enpl oyees and
equi prent are and shall be, on each occasion, to all intents and
pur poses, the enpl oyees and equi pnent of the said custonmer and
subj ect to said custoner's sole supervision and control in al
respects, and that all work and services so performed shall be at
the sole risk and responsibility of the said custoner. The
under si gned customer further expressly agrees to indemify and
hol d harm ess the Austin Powder Conpany, its enpl oyees and
agents, fromany and all liabilities, damages, |osses or clainms
of any character, whether caused by negligence or otherw se, as a
result of injuries to any property, any person or the said
customer from such services or work (excepting only liability for
injury or death of Austin Powder Conpany enpl oyees). The
under si gned custonmer hereby expressly recognizes and assunes sol e
and absolute responsibility for the result of the services or
wor k of such enpl oyees or the use of equi pnent gratuitously
furni shed by said Austin Powder Conpany.

Thi s agreenent shall continue in force until either party
notifies the other, in witing, of its desire to ternm nate the
same, but such termnation shall not relieve either party of any
l[iability arising thereunder prior to such term nation

AUSTI N PONDER COVPANY Doan Coal Conpany
Cust omrer

By Ray Thrush Di st. No. 023 By David G Doan



