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DEC!I SI ON

Conpl ai nant Charles J. Frazier, (Frazier), brings this
action on his own behal f alleging he was di scri m nated agai nst by
hi s enpl oyer, Morrison-Knudsen Conpany, Inc., (MK), in violation
of the Federal Mne Safety and Health Act of 1977, 30 U.S.C. O
801 et seq.

The applicable statutory provision, Section 105(c)(1) of the
Act, now codified at 30 U S.C. 815(c)(1), in its pertinent part
provi des as foll ows:

No person shall discharge or in any other manner

discrimnate against ... or otherwise interfere
with the exercise of the statutory rights of any m ner
because such mner ... has filed or made a

conpl aint under or relating to this Act, including a
conplaint notifying the operator or the operator's

agent, or the representative of the mners ... of
an all eged danger or safety or health violation ...
or because such mner ... has instituted or caused

to be instituted any proceedi ng
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under or related to this Act or has testified or is about
to testify in any such proceedi ng, or because of the
exerci se by such miner ... on behalf of hinself
or others of any statutory right afforded by this Act.

After notice to the parties a hearing on the nerits was held
in Billings, Montana on June 7-8, 1982.

The parties filed post trials briefs.
| SSUES

The threshol d i ssues are whether conplainant, as a
managenent supervisor, is within the coverage of the Act and,
further, whether the conplaint was tinely fil ed.

The issue on the nerits is whether respondent discrim nated
agai nst conpl ai nant, a safety supervisor, in violation of the
Act .

COVERAGE

Respondent contends that conpl ai nant does not conme within
the coverage of the Act since he is a nenber of nanagenent.

The uncontroverted facts establish that conplai nant was
enpl oyed as a safety specialist in respondent's surface coal mne
operation (Tr. 99, 199). The answer to the coverage issue is
found in the Act itself where a "m ner" is unamnbi guously defined
as any individual working in a coal or other mne, Section 3(g).
Managenment personnel working in a coal nmine are therefore
"mners" within section 105(c)(1) and they are accordingly
entitled to the protections afforded therein. Accord: Mller v.
Federal M ne Safety and Heal th Revi ew Comm ssion, 687 F. 2d 194,
(7th Cr August 1982). Eagle v. Southern Chio Coal Conpany, 2
FMSHRC 3728, Decenber 1980, (Merlick, J.). Herman v. | MO
Services, 4 FMSHRC 1540, August 1982 (Morris, J.).

The nmotion to disnmss for |ack of coverage is denied.
TI MELY FI LI NG OF COVPLAI NANT

MK asserts the conplaint of discrimnatory discharge was not
timely filed. The discharge occurred on April 28, 1981 and the
first notice MK received was when Frazier filed his anended
petition in this case on August 25, 1981, approximately four
nonths |ater.
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A review of the sequence of events is necessary to consider this
issue. On April 10, 1981, Frazier was permanently assigned to
the swing shift (Tr. 46, 74). He considered this assignnent to
be discrimnatory and on April 24, 1981 he filed a discrimnation
conplaint with MSHA. Frazier alleged his transfer was notivated
by four different incidents. He alleged these occurred on
Sept ember 25, 1980, Septenber 30, 1980, April 6, 1981, and Apri
7, 1981.

On May 12, 1981, in the process of investigating his
di scrimnation conplaint, MSHA took a 12 page handwitten
statenment from Frazier (Conm ssion File).

On June 15, 1981 MSHA advi sed Frazier that on the basis of
their investigation they concluded that no violation of Section
105(c) had occurred. On July 14, 1981 Frazier appealed to the
Commi ssion.  On August 26, 1981 an "anended conplaint” was filed
bef ore the Conmi ssion alleging Frazier was unlawfully discharged
on April 28, 1981 for engaging in a protected activity.

DI SCUSSI ON

It has been held that none of the filing deadlines in the
di scrimnation section of the Act are jurisdictional in nature.
Christian v. South Hopkins Coal Conpany, 1 FMSHRC 126, 134-136
(1979), Bennett v. Kaiser Al um num & Chem cal Corporation, 3
FMSHRC 1539, (1981).

Al of the above facts indicate that Frazier was pursuing
his discimnation conplaint in a tinmely manner. To support M s
argunent woul d be to exalt form above substance.

The notion to disnmiss for untinely filing of the conpl ai nt
i s denied.

COVPLAI NANT' S EVI DENCE

Conpl ai nant' s evi dence consists of the testinmony of Charles
J. Frazier, Jewell Davisson, and nunerous exhibits.

Charles J. Frazier was enployed with Mrrison-Knudsen as a
safety supervisor 2 on April 24, 1979 (Tr. 14, 19, 56). He was
termnated April 28, 1981 (Tr. 14). Frazier's initial assignnent
was at the MK mne in Kemmerer, Womng. At that |ocation
Frazier reported to Gary Kilstrom the senior safety supervisor
(Tr. 58). Frazier's relationship with Kilstrom devel oped into a
personality conflict (Tr. 58). Frazier was not as severe as
Kilstrom (Tr. 62-63).

Frazier was subsequently transferred to the MK Absol oka M ne
in Billings, Mntana where he worked under Jed Taylor, nine
manager (Tr. 19). He also reported to Richard Daly in the hone
office. Daly was in charge of safety and environmental services
(Tr. 19).

In February 1980, Frazier was restricted to his office (Tr.
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In March 1980 an MSHA audit found MK in violation of the dust
standard (Tr. 32, 125, 126). Frazier conplained that MK s dust
sanpl i ng program was i nadequate (Tr. 28). Frazier was reprimnded
nunerous times and Jed Tayl or reprimanded hi m about the dust and
noi se violation. Taylor told Frazier that we got away with it
and keep your nose out of it (Tr. 31-32). It wasn't Frazier's
responsibility to take dust sanples (Tr. 127).

In Septenber 1980 MK had a ground control problemin pit No.
4 (Tr. 27-28). WMBHA inspector Cayton issued a citation and told
Tayl or (m ne manager) what he expected to be done (Tr. 28).
Tayl or made the remark that "that's the way the Good Lord neant
it to be and there wasn't nothing he could do to change it."
Frazier felt this was a poor safety attitude and behavior (Tr.
28).

In Septenber 1980 Frazier reported an unsafe condition to
Winderlick (mne superintendent) in pit No. 4 (Tr. 33).
Winderlick told Frazier he wasn't to be in the pit (Tr. 33).

In Decenber 1980 Frazier gave a conpany safety citation to
Chaps Lix in a local bar (Tr. 89, 158). The uni on conpl ai ned and
Tayl or was upset stating that conpany business shoul dn't be
conducted in a bar (Tr. 101). Frazier said he'd apol ogize to Lix
for giving it to himin a bar but he would nt apol ogi ze for the
citation. He told Taylor he could "eat it" (Tr. 101).

On one occasion Taylor told Frazier that his [m ner]
training was inadequate (Tr. 35). Frazier felt the Conpany's
facilities and training aids were inadequate. Frazier nmade
requests for teaching aids fromwhen he arrived until he ceased
to conduct m ner training which was about four nonths before he
was termnated (Tr. 37). Frazier received no response fromhis
supervisors and no aids except a projector (Tr. 37). The only
text books he had were those he had brought from MSHA (Tr. 38).

Frazi er and Doug Harper, an MSHA inspector, have a
personality conflict. On one occasion Frazier flunked Harper in
a mne rescue course. Harper felt Frazier didn't have sufficient
education in safety and health (Tr. 40).

In Decenber, 1980, and January, 1981, Frazier was aware that
MK and Local 400 of the Qperating Engi neers were negotiating a
| abor contract (Tr. 40-41). Frazier hadn't nade his union
preference known to other mners except about a year before his
di scharge he told Chaps Lix that he felt for
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the noney that we were paying for dues and initiation into the
Qperators Local 400, they weren't getting proper representation
(Tr. 42, 43). Frazier did not express any union preference after
bei ng advised by MK policy of the supervisors role (Tr. 42, 43).
Frazier attended a neeting in January 1981 concerning the
necessity of supervisors remaining neutral (in the conflict

bet ween the unions) (Tr. 81, 82).

Frazier went to the hone office in Boise in mdwnter, 1981
(Tr. 41, 42). Taylor said Frazier was being sent to the hone
of fice because of a conplaint he (Taylor) had received fromthe
Qperating Engineers (Tr. 76).

On April 7, 1981 Frazier talked to Dean G lson in the hone
office. Glson told Frazier he'd have to get along with Tayl or
or his career would be in jeopardy (Tr. 44, 45). Frazier replied
he woul dn't take any guff off of Taylor and "to hell with his
career” (Tr. 44-45). Frazier isn't overly fond of Taylor (Tr.
149).

On April 8, 1981 Frazier told fell ow safety supervisor
Barnett that he had no recourse but to go to MSHA (Tr. 46).

On April 10, 1981 (FOOTNOTE 1) Frazier was transferred to the
swing shift (Tr. 46). Frazier was told that Barnett was going to do
the training. They said Frazier wasn't qualified and Frazier
agrees he wasn't qualified (Tr. 46, 47).

On April 11 Frazier went to the home of MSHA inspector Dick
Cayton. At that tine he listed 12 violations (Tr. 45, 46). [A
detail ed analysis of the conplaints is set forth, infra, pages
13-14.] An MBHA inspection took place on April 24, 1981 (Tr.
47) .

About this tine Frazier posted the NLRB el ecti on deci sion on
the union bulletin board (Tr. 96, R3).

On April 28, 1981 Taylor called Frazier to the office and
accused him of preferring one union over the other (Tr. 105).
Frazier said he wanted to see his accuser. At this juncture
Tayl or terminated Frazier (Tr. 105). Frazier then told Tayl or he
hadn't seen the last of him Further, he said he had turned M
into MSHA. In addition, Frazier said he had filed a
di scrimnation conplaint (Tr. 107).
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RESPONDENT" S EVI DENCE

Respondent' s evi dence consists of the testinony of WIIliam
Har per, Elwood Burge, Robert Wenpner, David Canden, Robert
Winderlick, Jeffrey Barnett, Howard C ayton, Bruce Zi nmrerman
Ceorge (Chaps) Lix, Janes Vanderslott, Dean G lson, Jed Tayl or
and nunerous exhibits.

Frazier's first assignnment was at the Kemmerer, Womning mne
where he reported to Gary Kilstrom (Tr. 407, 417). Problens with
Frazier at the Kemmerer M ne included tardi ness, an odor of
al cohol, and failure to stay awake (Tr. 418).

MSHA i nspector Doug Harper, a safety trainer, first
i nspected MK in 1979. He evaluated the training and except for
first aid he concluded that the m ner training was insufficient
(Tr. 175-180). Charles Frazier was conducting the training (Tr.
76). Harper prepared a witten report which was dated Decenber
18, 1979 (Tr. 178, 179, R7). The final report and concl usi on was
i ssued on January 9, 1981 by Walter R Schell, MSHA training
adm nistrator |located in Denver, Colorado (Tr. 178, R7). The
MSHA report states, in part, that use should be nmade of the large
body of information, visuals, filns and tapes available (R7).

Har per had never received any training from Frazier although
he had spent four to five hours nmonitoring Frazier's class as an
observer (Tr. 186, 195).

On May 31, 1979 Bruce Zimerman, MK s training nmanager, in a
interoffice nmenorandumto his supervisors reviewed the on going
trai ni ng and program devel opment to neet the requirenments of NMSHA
at three MK mines (Tr. 357, R13). The nmenorandum states in part:
"In addition Charlie [Frazier] has a vast resource |library of
over heads, handouts and witten material” (R13, Tr. 367, 368).

Dean G |son, MK s manager for safety and training, asked
that the MSHA report be withheld until M could inprove its
training (Tr. 426). Bruce Zimerman was sent to work with
Frazier in an effort to change the negative coments on his
performance (Tr. 427). At a neeting on January 9, 1980 Zi mrer man
rel ated the feelings of George Herman and Doug Harper (MNMSHA
personnel) to Frazier (Tr. 364). Zi merman further suggested that
Frazier should be | ess confrontive and | ess antagoni stic.

Frazier agreed (Tr. 365). About the first of Decenber, 1980, the
| ocal union, Operating Engineers Local 400, was negotiating with
t he conpany over the terns of l|abor contract (Tr. 322). At this
ti me workers conpl ained to David Canden, a union stewart, about
Frazier's efforts to influence union representation at the m ne
Frazier was advocating that the MK workers weren't getting
representation fromLocal 400. Further, Frazier was advocating
that Local 400 shoul d be kicked out and the workers should vote
inthe United Mne Wrkers (UMN (Tr. 261, 332). There were
approxi mately 15 such conpl aints over an eight to ten nonth
period (Tr. 264-265). Canden and M ke Pascal reported these
conversations to David Wienpner, an official of Local 400 (Tr.
226, 232-233, 263). At that time Wienpner conplained to nine



manager Jed Tayl or, who suggested that the matter be tabled (Tr.
233-234). On the sane day Whenpner tal ked to worker Chaps Lix
who told
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VWhenpner that such conversations were taking place in

nei ghbor hood bars (Tr. 234). \henpner again told Jed Taylor to
have it stopped (Tr. 235).

On January 6, 1981 El wood Burge, MK s assistant director of
Industrial Relations, cane to the Absol oka Mne fromthe hone
office in Boise, Idaho. The visit was because of conplaints M
was receiving from Wenpner that Frazier was showi ng his
preference for the United M ne Wrkers over Local 400 (Tr.

200- 201, 205-208, 322). There were a nunber of mneetings

di scussing the conpany policy that MK was to remai n neutral
between the two unions. Frazier was present at the January 6,
1981 neeting. \Wenpner, a union official and Taylor, mne
manager, identified Frazier at the neeting (Tr. 207-208,
276-277) .

A week or two | ater Canden told Wenpner that Frazier and
Li x had been in an argunent in a bar about the union. At that
time Frazier wote Chaps Lix a conmpany safety violation in a
| ocal bar (Tr. 235). Lix brought the citation to Canden.
VWhenpner in turn went to the mne and "raised hell" with the
Board of Adjustnents and threatened Jed Taylor with an NLRB
unfair |abor charge. Specifically, the stewards had been telling
VWhenpner that Frazier was telling everybody that Local 400 had
gi ven away over half of their |abor contract. 1In addition to
"raising hell" with Jed Tayl or Whenpner contacted his boss, Vince
Bosch, in Helena, Montana and "raised hell"™ with him (Tr. 238).
Bosch indicated that unfair |abor charges would be filed by Loca
400 agai nst MK (Tr. 240). [No such charges were in fact ever
filed (Tr. 241).]

Vi nce Bosch, \Wenpner's boss, contacted Burge (Industrial
Rel ations for MK), after Whenpner conpl ained. The probl ens
ceased. Frazier was tenporarily transferred to the honme office in
Boi se, Idaho on January 28, 1981 where he remained until March
10, 1981 (Tr. 241, R1). Problens for Whenpner resuned when
Frazier returned to the mne (Tr. 241-242).

After he returned from Boi se Tayl or assigned Frazier to the
second shift (Tr. 468). The shift assignment was no different
fromany other assignnment (Tr. 468). The notice to Barnett and
Frazier dated April 10, 1981 states "It is not beneficial to have
rotating shift in the Safety Departnment at this tinme because of
our busy schedul e and various activities such as training
sessions and neetings. Therefore, we will continue to operate on
"straight” shift until further notice. Should you have any
guestion on this, please do not hestitate to call nme" (R2).

In the nmeantine the United M ne Wrkers had petitioned the
NLRB requesting an el ecti on between the UMV and Local 400 (R3).
The order directing the el ection was entered on April 13, 1981
and the notice was tinmed stanped as received by MK on April 16,
1981 (R3). Shortly thereafter union steward Canden call ed
VWhenpner and told himthat Frazier was passing around the notice
of the election at the mne site and urging the mners to vote
for the "right outfit" (Tr. 243, 401-403). Wenpner "raised



hel " (Tr. 244-245). \thenpner's conplaint were that Frazier was
passing the election notice around in the | unchroom and change
room (Tr. 248). The
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NLRB order wasn't posted on the union bulletin board until about
three or four days later (Tr. 269). \Whenpner was in a huff
because Frazier, a conpany man, was passing the el ection around
bef ore the union knew about it (Tr. 256). \Whenpner coul d handl e
criticismof hinmself but he couldn't discipline a conmpany man
(Tr. 251-252).

Janmes Vandersl oot testified that Frazier canme into the
 unchroomwi th the NLRB order and he said they should vote for
the right outfit so "you can get sone representation out there"
(Tr. 403). At this time the whole swing shift was in the
[ unchroom (Tr. 403).

VWhenpner again tried to get Frazier renoved and he call ed
Burge, (Industrial Relations), who told himto review the problem
wi th m ne manager Jed Taylor (Tr. 209-210, 246).

Robert Winderlick, the m ne superintendent, told Taylor that
Frazier was in the lunchroomw th the [NLRB] petition. Further
he related to Taylor that Frazier was claimng the contract was
no good, that there was going to be a new el ection, and that
everything that had been done was no | onger good (Tr. 469-470).
Tayl or called his superiors in Boise who told himto i mediately
fire Frazier. Taylor said he wouldn't fire Frazier until he
verified the report of Frazier's activities (Tr. 470-471).

Tayl or asked Winderlick to double check the facts. He did.
Canden told Winderlick that Frazier had presented the paper to
the workers (Tr. 278). Taylor had called his supervisors at the
hone office because hone office concurrence is necessary to

di scharge a safety supervisor (Tr. 410). Burge, (Industri al

Rel ati ons) and Dean G |son, nmanager of safety and training
concurred with Tayl or that his decision to term nate was
appropriate (Tr. 210-216, 435-436).

Frazier was called to the office on the same day and
term nated for union involvenment and for not follow ng
instructions (Tr. 470-471). He had been told three or four tines
to remain neutral (Tr. 474, 486-487). Frazier asked Tayl or who
was accusing him (Tr. 472).

VWhen he was term nated Frazier said MK hadn't heard the | ast
of him(Tr. 477). Taylor didn't know of any MSHA charges brought
by Frazier (Tr. 478).

The safety record at the Absolka mne is excellent. It has
two years without a lost tine acident for 500,000 nman hours (Tr.
438-440, R19). The mine incident rate is 0.0 conpared with the
average for the coal industry of 3.5 (Tr. 440, R20).

DI SCUSSI ON

The Conmi ssion established the general principles for
anal yzi ng di scrimnation cases under the Mne Act in Secretary ex
rel. Pasula v. Consolidation Coal Co., 2 FMSHRC (Cctober 1980),
rev'd on other grounds
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sub nom Consolidation Coal Co., v. Marshall, 663 F. 2d 1211, (3d
Cr. 1981), and Secretary ex rel Robinette v. United Castle Coal
Co., 3 FMBHRC 803 (April 1981). In these cases the Conmi ssion
ruled that a conplainant, in order to establish a prima facie
case of discrimnation bears a burden of production and

per suasi on to show that he was engaged in protected activity and
that the adverse action was notivated in any part by the
protected activity. Pasula, 2 FMSHRC 2799-2800; Robinette, 3
FMSHRC at 817-818.

At this point is appropriate to consider the status of
Frazier's activities. The vast majority of discrimnation clains
ari sing under the Act are generated by m ners engaged in duties
other than those of a safety inspector. But | find nothing in
the text of the Act nor in the legislative history that indicates
Congress intended to exclude a safety inspector fromthe
protection of the discrimnation portion of the Act. An
operator's safety inspector bears an inportant function in
hel ping fulfill the purposes of the Act since his duties wll
ordinarily seek to pronote safety and health. Under Pasul a and
Robi nette and their progeny | conclude that good faith conplaints
of unsafe and unhealthy conditions by a safety inspector in the
ordinary course of his duties are protected under the Act.

Havi ng resol ved Frazier's status we will go to the
Conmmi ssion's further ruling in Robinette: to rebut a prima facie
case a operator nmust show either that no protected activity
occurred (in view of the ruling as to Frazier's status M cannot
establish that defense) or that the adverse action was in no part
notivated by protected activity, 3 FMBHRC 817-818 and N. 20. |If
an operator cannot rebut the prima facie case in the foregoing
manner it may neverthel ess defend by proving that it was al so
notivated by the miner's unprotected activities and that it would
have taken the adverse action in any event for the unprotected
activities alone, Pasula, 2 FMSHRC 2799-2800.

The operator bears an internediate burden of production and
persuasion with regard to these el enents of defense. Robinette, 3
FMSHRC at 818 N. 20. This further line of defense applies only
in "mxed notive" cases, i.e., cases where the adverse action is
notivated by both protected and unprotected activity. The
Conmi ssion nmade clear in Robinette that the ultimte burden of
per suasi on does not shift fromthe conplainant in either kind of
case. 3 FMSHRC at 818 N. 20. The foregoing Pasul a- Robi nette
test is based in part on the Supreme Court's articul ati on of
simlar principles in M. Healthy Gty School Dist. Bd. of Educ.
v. Doyle, U S. 274, 285-87 (1977).

In Sec. ex rel. Chacon v. Phel ps Dodge Corp., 3 FMSHRC 2508
(Novenber 1981), pet. for review filed, No. 81-2300 (D.C. Cr.
Decenmber 11, 1981), the Conmi ssion affirmed the Pasul a- Robi nette
test, and explained the followi ng proper criteria for analyzing
an operator's business justification for adverse action
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Conmi ssi on judges must often anal yze the nerits of an
operator's alleged business justification for the
chal | enged adverse action. In appropriate cases,
they may conclude that the justification is so weak,
so inmplausible, or so out of line with normal practice
that it was a nere pretext seized upon to cloak
discrimnatory notive. But such inquiries nust be
restrai ned. The Conmi ssion and its judges have neither
the statutory charter nor the specialized expertise to
sit as a super grievance or arbitration board nmeting out
i ndustrial equity. Cf. Youngstown Mnes Corp., 1
FMSHRC 990, 994 (1979). Once it appears that a
proffered business justification is not plainly
incredible or inplausible, a finding of pretext is
i nappropriate. W and our judges should not substitute
for the operator's business judgnent our views on
"good" business practice or on whether a particul ar
adverse action was "just" or "wise.” Cf. NLRB v.
Eastern Snmelting & Refining Corp., 598 F. 2d 666, 671
(1st Cir. 1979). The proper focus, pursuant to Pasul a,
is on whether a credible justification figured into
notivation and, if it did, whether it would have led to
t he adverse action apart fromthe mner's protected
activities. |If a proffered justification survives
pretext analysis ..., then a limted exam nation of
its substantiality becones appropriate. The question
however, is not whether such a justification conports
with a judge's or our sense of fairness or enlightened
busi ness practice. Rather, the narrow statutory
guestion is whether the reason was enough to have
legitimately noved that operator to have disciplined
the mner. Cf. RRWService Systemlnc., 243 NLRB 1202,
1203-04 (1979) (articulating an anal ogous standard).

3 FMBHRC at 2516-17. Thus, the Commi ssion first approved
restrai ned anal ysis of an operator's proffered business
justification to determ ne whether it ampunts to a pretext.
Second, the Conmission held that once it is determned that a
busi ness justification is not pretextual, then the judge shoul d
det erm ne whether "the reason was enough to have legitimtely
nmoved the operator" to take adverse action

By a "limted" or "restrai ned" exam nation of the operator's
busi ness justification the Comm ssion does not nean that an
operator's business justification defense should be exam ned
superficially or automatically approved once offered. Rather
the Conmi ssion intends that its Judges, in carefuly analyzing
such defenses, should not substitute his business judgnment or
sense of "industrial justice" for that of the operator. As the
Conmi ssion recently stated "our function is not to pass on the
wi sdom or fairness of such asserted business justifications but
rather only to determ ne whether they are credible and, if so,
whet her they woul d have notivated the particul ar operator as
clained." Bradley v. Belva Coal Co., 4 FVMSHRC 982, 993 (June
1982).
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Wth the Conmmission directives in mnd we will exam ne the
proferred business justification asserted by MK The defense is
that Frazier was fired for showing a preference for the United
M ne Workers over Local 400. As herein noted I find MK s version
of the facts to be generally credible. The credibility of the
busi ness justification is established by activities predating
Frazier's term nation. Burge came to the Absol oka M ne and al
supervisors were told to remain neutral. This visit canme about
because MK was receiving conplaints fromthe union official
After this Frazier was transferred to the hone office. Taylor
the m ne superintendent told Frazier he was being transferred
because of conplaints by Local 400. Prior warning of
unsati sfactory conduct is one of the criteria nmentioned in
Bradl ey v. Belva Coal Company. | accordingly conclude M s
busi ness justification is clearly credi ble. Having nade that
determ nation the next issue is whether MK was notivated as
clained. Yes. The m ne nanager heard about Frazier's actions
i nvolving the NLRB petition. He had the facts verified by

Winderlick and Frazier was term nated that very afternoon. In
the mdst of two unions struggling to represent its workers
conpany neutrality would be normal practice. 1In short, Frazier

was fired for violating MK policy.

Frazier's post trial brief asserts that M discrimnated
agai nst hi mwhen he was transferred to the swing shift and
thereafter term nated.

A vital element of a prima facie case is a show ng that
adverse action was notivated in any part by the protected
activity. |If there is no direct evidence then the Conm ssion
suggests four criteria to be utilized in analyzing the operator's
notivation with regard to adverse personnel action. This
criteria includes know edge of the protected action, hostility
toward the protected activity, coincidence in tine between the
protected activity and the adverse action and disparate treatnment
of the conpl ai nant, Johnny N. Chacon v. Phel ps Dodge Cor poration

Qui ded by the above case law we will review Frazier's
initial contention that he was transferred because he was
overzealous in the enforcement of safety regulations. | disagree
with Frazier's position. | do not find it credible, and no
evi dence supports the view, that MK waited until April 1981 to
t ake adverse action against Frazier for events in March 1980
(dust sampling program), in Septenber 1980 (problenms in pit #4),
and Decenber 1980 (citation issued in a bar).(FOOTNOTE 2)

In short, there is no coincidental timng as required by
Johnny N. Chacon v. Phel ps Dodge.

Frazier conplaints about the mner training aids, even if
true, could hardly have affected MK's action since Frazier had
been transferred fromthe training duties four nonths before he
was termnated (Tr. 37).
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Frazier's evidence is not a nodel of clarity and the events of
April 7, 1981 require special review Frazier's only evidence is
that on April 7, 1981 he talked to Dean G lson in the home
office. Glson told Frazier he'd have to get along w th manager
Tayl or or his career would be in jeopardy. Frazier replied he
woul dn't take any guff off of Taylor and "to hell with his
career” (Tr. 44, 45). Dean Glson testified in the case but
neither party inquired into the reason for Frazier's tel ephone
call on or about April 7, 1981 (Tr. 405-444). There is
accordi ngly no evidence establishing that Frazier was engaged in
any protected activity on or about that date.

Frazier's post trial brief asserts that there is evidence
that Winderlick [superintendent] ordered Frazier to stay out of
safety matters in the pit. This event apparently occurred in
Septenber, 1980. It occurred when Frazier reported an unsafe
condition to Winderlick. Frazier took Rob WIlianson, the then
seni or safety officer, down to the pit. Winderlick told Frazier
he wasn't to be in the pit (Tr. 33).

This event, like the other 1980 incidents, |acks
coincidental timng as required by Johnny N. Chacon

Frazier's post trial brief further asserts that whenever a
safety violation was issued Frazier was blamed for reporting the
violation to MSHA. | have carefully reviewed the record and
absol utely no evidence supports this proposition

Frazier's post trial brief states there are indications that
both Tayl or and Winderlick were upset because Frazier went over
their heads and contacted the hone office about safety. Even if
Tayl or and Winderlick were "upset"” with Frazier the record fails
to establish the prerequisite coincidental timng

The evidence here shows that Frazier was restricted to his
office in March 1980. On this point | credit Winderlick's
uncontroverted testinony that this restriction cane about because
Frazier wasn't abiding by orders to work out matters of safety
Wi th supervisors (Tr. 284, 296). Further, this event occurred in
early 1980 and like the other incidents | am not persuaded that
it generated adverse personnel action approximately a year |ater

Frazier's brief argues that, although there is sone dispute
as to the exact working, it is clear that Dean G I son reprinanded
Frazier for his "demanding attitude."
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| disagree with Frazier's construction of the evidence. It is
not indicated that G lson reprinmanded Frazier. Glson testified
Frazier didn't work well with managenent and he was extrenely
demandi ng in things he wanted done. In any event the evidence
fails to establish adverse action agai nst Frazier

I find all of Frazier's contentions to be without nerit. |
do not find that Taylor's permanent assignnment of Frazier to the
swing shift was to cloak a discrimnatory nove. Taylor's stated
reason was that "it is not beneficial to have rotating shift in
the Safety Departnent at this tine because of our busy schedul e
and various activities such as training sessions and neetings.
Therefore, we will continue to operate on "straight" shift unti
further notice.”" (R2). Independent facts support the operator's
deci sion since Barnett, MK's only other safety officer at this
m ne, had taken over the training duties. | further credit
Taylor's testinony that the shift assignnent was no different
i nvol ving Frazier than anyone else (Tr. 468). In short, the
proferred business justification here is not plainly incredible
or inplausible.

It should be noted that Frazier engaged in two additiona
activities which have been held to be protected under the Act.
One protected activity involved Frazier's conpl aint of
discrimnation filed with MSHA when he was transferred to the
swing shift. But the record here fails to establish that MK knew
of Frazier's conplaint. If MK didn't know that Frazier had filed
a discrimnation conplaint then that protected activity could not
have influenced MK's decision to fire Frazier

Frazier also contends he was fired because he filed safety
conplaints with MSHA

An in depth review of such conplaints is in order. The
scenario: the day after Taylor nade Frazier's swing shift
assi gnment permanent Frazier went to the hone of Howard R
G ayton, an MSHA inspector (Tr. 331-332). Frazier's conplaints
to MBHA's O ayton involved ground control, the mning plan, dust
sanpl i ng, excessive noise, dust accumul ati ons, oxygen
deficiencies, dragline nmoving over mners, inadequate fire
trai ning, superintendent's m ning papers, anbul ance training,
expl osives, OSMviol ations for not dewatering pits, inproper
ground on a 280 B shovel, all hoists, transforner, watering work
roads, keys to electrical unit, and records required to be kept
(Tr. 331-345).

MSHA i nvestigated and for various reasons concl uded that
Frazier's allegations did not support the issuance of any
citations except for the alleged violation of the fire training
regul ations, 30 CF. R
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77-1100 (FOOTNOTE 3) (Tr. 331-345). A second citation (FOOTNOTE 4)
was i ssued on the day of the inspection, April 27, 1981. This
citation did not result fromFrazier's conplaints but was initiated
by an MSHA priority directive to the inspectors to check guardi ng
under neat h new | oadi ng shovels (Tr. 333).

Concerning the filing of the MSHA safety conplaints:
Frazier's argunment of discrimnatory retaliation fails because no
evi dence establishes that MK knew Frazier was the informant.

On this record MK could only have | earned of the MSHA safety
conpl aints from MSHA i nspector C ayton, fromBarnett, or from
Frazier hinself.

Concerning I nspector Clayton: | credit the professionalism
of d ayton who observed at the hearing that it was against the
law to notify an operator of the identity of an informant (Tr.
346-347). Further, Cayton couldn't recall telling anyone with M
that Frazier was the informant (Tr. 345-346).

Concerning Barnett: Frazier says he told Barnett about
going to MBHA. However, no evidence establishes that Barnett
conmuni cated this information to his supervisors. | find
Barnett's testinony illustrates the situation, nanely "I heard
fromthe day | wal ked on that mne site to [the] day he [Frazier]
left that at sone tine or another "I [Frazier] should file
charges with MSHA' or "I'm|[Frazier] going to call the feds', or
"I"'m[Frazier] going to call ny friends back in Pittsburg' or
what ever, and file charges. That was just a rhetoric of
sonet hing that went on all the time" (Tr. 354).

Concerning Frazier hinself: Frazier does not claim before
he was term nated, to have notified MK supervisors that he was
the MSHA informant. |In fact, Frazier indicates it was he who
told Taylor after his term nation that he was the informant (Tr.
107).
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In this basic credibility confrontation Frazier objects to
the "totem Pol e" hearsay of his union activities. Further, he
conpl ains that no one with MK interviewed Chaps Lix whom he
asserts was the person responsible for making the "original”
conpl ai nt concerning Frazier's union activities.

Contrary to Frazier's argunment it is not inportant whether
the statenents concerning Frazier's activities were in fact
truthful. The vital issue is whether MK coul d reasonably believe
that such information was truthful. On the basis of the facts
previously stated | conclude MK coul d have such a reasonabl e
brief. I further find MK did not seize on these events as a
pretext to cloak a discrimnatory nove

Further bearing on a resolution of the credibility in this
case are the facts that Frazier agrees he expressed a union
preference although he clainms this occurred before contrary
instructions were issued by MK (Tr. 43). 1In addition, direct
testinmony confirns the event that triggered Frazier's discharge:
Vander sl oot testified Frazier cane into the |unchroomw th the
NLRB order and told the men to vote for the "right outfit" so
"you can get sone representation out there" (Tr. 401-403).
Frazier's testinony itself reflects that he had the NLRB deci si on
(Tr. 96).

The Conmi ssion does not attenpt to count w tnesses but |
find that MK's evidence, a conbination of w tnesses from
managenent, union, and fell ow workers, has carried the operator's
burden of proof as required in David Pasula. In short, | find
that MK would have fired Frazier for his activities preferring
one uni on over the other regardl ess of any protected activity.

Frazier's final contention that no one from MK i ntervi ewed
Chaps Lix lacks nerit. There is no obligation on MK to seek out
Chaps Lix especially where sonme 15 conpl ai nts arose about
Frazier's union activities (Tr. 265). In addition, I find that
union of ficial Wenpner who was the person conpl ai ni ng of
Frazier's activities did, in fact, talk to Lix. This occurred at
the sane tine Whenpner first went to Jed Tayl or in Decenber, 1980
(Tr. 233-234).

Since no discrimnation occurred in violation of the Act it
i s unnecessary to consider Frazier's claimfor danages.

Based on the foregoing findings of fact and concl usi ons of
law | enter the foll ow ng:

ORDER
The conpl aint of discrimnation is dismssed.
John J. Morris

Admi ni strative Law Judge
FOOTNOTES START HERE-



1 Frazier's testinony is that he was put on the straight

swing shift on April 14 but the nmanager's nenorandum of transfer
is dated April 10, 1981 (R2). Frazier was already on the swi ng
shift and managenent's directive established that the shift would
be "non rotating”. | accordingly consider Friday, April 10th,
1981 as the first date Frazier knew he would continue on the
swing shift.

2 The events of April 7, 1981 is hereafter discussed.

3 Ctation 827683 alleges as foll ows:

There is no record or indication that the mne operator
is conplying with 77.1100 of the CFR, in that enpl oyees are not
being instructed or trained annually in the use of firegighting
facilities and equi prment.

4 Citation 827682 alleges as foll ows:

The openi ng under the Bucyrus Erie 280B shovel |ocated
in 004-0 pit did not have a guard or cover over it. This allowed
access in through the frane of the nachine to the high voltage
collector rings (4160 volts). This is a non-conpliance of
Article 710-44 of the 1975 National Electrical Code.



