CCASE:

SCL (MSHA) V. M NERALS EXPLORATI ON
DDATE:

19830128

TTEXT:



~168

Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, ClVIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. WEST 82-136-M
PETI TI ONER A.C. No. 48-01181-05040
V. Sweet wat er Ur ani um Proj ect

M NERALS EXPLORATI ON COVPANY,
RESPONDENT

DECI SI ON

Appear ances: Robert J. Lesnick, Esq., Ofice of the Solicitor
U S. Department of Labor, Denver, Col orado, for
U S. Anthony D. Weber, Esq., Los Angeles, California,
for Respondent

Bef or e: Judge Melick

This case is before me upon a petition for assessnent of
civil penalty under section 105(d) of the Federal Mne Safety and
Heal th Act of 1977, 30 U. S.C. section 801, et seq., the "Act", in
whi ch the Secretary charges the M nerals Expl orati on Conpany wth
one violation of the mandatory standard at 30 CF. R | 55.9-3.
The cited standard requires that "powered nobil e equi pment shal
be provided with adequate brakes.” The general issue before ne
are whet her the conmpany has violated the regul atory standard as
alleged in the petition and, if so, the appropriate civil penalty
to be assessed for the violation

| have previously determned in connection with violations
al | eged under the identical standard at 30 CF. R | 56.9-3, that
the regul atory | anguage does not provide sufficient gui dance as
to what is to be considered "adequate brakes."(FOOINOTE 1) In order
to pass constitutional mnmuster, a statute or standard adopted
t hereunder cannot be "so inconplete, vague, indefinite or
uncertain that nen of common intelligence nmust necessarily guess
at its neaning and differ as to its application.” Connolly v.
Ceneral Construction Co., 269 U S. 385, 391 (1926). Rather,
"l aws Omust E give the person of ordinary intelligence a
reasonabl e opportunity to know what is prohibited, so that he may
act accordingly." Gayned v. Cty of Rockford, 408 U S. 109
108-109 (1972). See Secretary v. Al abama By-Products Corporation
4 FMBHRC %y (3) 6D (December 9, 1982).
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I n deci di ng whet her powered nobile equi pnment is provided with

adequat e brakes under 30 CF.R | 55.9-3, the alleged violative
condition may appropriately be measured agai nst the standard of
whet her a reasonably prudent person famliar with the factua

ci rcunst ances surroundi ng the all egedly hazardous condition

i ncluding any facts peculiar to the mning industry, would
recogni ze a hazard warranting corrective action. Al abama

By- Products, supra.

The one citation at issue in this case (No. 578809) charges
as follows:

A M chi gan 280 rubber tired dozer No. 2506 was being
operated in the G3 Pit with i nadequate brakes. It
would slowy stop on level ground at less than 5 mles
per hour. The parking brake would not hold on Ievel
ground with the engine idling and transm ssion engaged.
This created a hazard to the operator and ot her persons
working in the pit.

On the unique facts of this case, | cannot conclude that a
reasonably prudent person famliar with the factual circunstances
surroundi ng this all egedly hazardous condition woul d recogni ze
that there was in fact a hazard warranting corrective action
within the purview of the cited regulation. This determ nation
is based in part upon the failure of MSHA to have foll owed the
standardi zed brake testing procedures approved by industry and
accepted by MSHA. According to MSHA inspector Merrill Wl ford,
brake testing standards established by the Society of Autonotive
Engi neeers (SAE) then existed for rubber-tired construction
equi prent such as the M chigan 280 dozer here cited (See Appendi x
A attached hereto). Wl ford conceded that the SAE tests were the
only "recogni zed" tests, but for reasons not made cl ear, he
devised and followed his own testing procedures in this case
which admttedly did not neet the SAE standards. (FOOTNOTE 2) By
devising and using his own ad hoc testing procedures, procedures
not shown to have had scientific validity or reliability, the
i nspector was, indeed, exercising conpletely arbitrary
enf orcenent practices.

The actual tests performed by Wl ford, first on the parking
brake and then on the service brakes, were described by himin
the foll owi ng coll oquy:

A. | asked the operator to set the parking brake, to
engage the transm ssion on the vehicle with the engi ne
in idle speed, and then let off of the service brakes,
and the vehicle noved forward with no hesitation
%(3)5C then | asked the operator -- explained to him
what | wanted to do: to have himback up a ways. And
whil e he was doing that, | checked the backup al arm
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-- the audible warning device, rather -- and asked himto
run it forward at slow speed and when | waved to him to
set the service brakes. Q Did he dothat? A Yes, sir.
Q Wen you say "slow speed,” how fast did he proceed?
A. Estimated at 3 to 5 mles an hour. Q Now, when you
signaled himto set the service brake, what then occurred?
A. The vehicle slowy cane to a halt -- what | estinated
to be in excess of what would constitute adequate brakes
-- approximately 25, 30 feet. (T. 14-15).

In I'ight of Inspector Wlford s adm ssion that his own ad
hoc testing procedures were not the recogni zed i ndustry and NMSHA
procedures, that Wlford' s testing procedures had no correl ation
to those recogni zed SAE procedures and that no evi dence has been
presented to show that Wl ford' s testing procedures have any
scientific validity or reliability, I cannot conclude that a
reasonably prudent person woul d have recogni zed that the brakes
on the M chigan 280 | oader here cited were inadequate in that
they presented a hazard warranting corrective action within the
purvi ew of 30 CFR 55.9-3. (FOOTNOTE 3) Accordingly, the operator was
denied fair notice of any alleged violation and the citation nust
be vacat ed.

Even assum ng, arguendo, that the apparent partial adm ssion
by safety supervisor Casey Conway that the parking brakes were
i ndeed bad (see footnote 3, supra) and that therefore due process
probl enms stemring fromthe operator's asserted | ack of notice may
be consi dered waived, | do not find fromthe credible evidence of
record that MSHA has in any event nmet its burden of proving that
t he parking and service brakes on the M chigan 280 | oader here

cited were indeed "inadequate". For the reasons previously
stated, | reject the unproven testing procedures followed by
I nspector Wl ford. |In any event, | give no weight to Conway's

apparent adm ssions that the parking brakes were bad, in I[ight of
his testinmony that he had no expertise in brake testing
procedures and that indeed he was then confused by the procedures
foll owed by Wl ford.
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On the other hand, | accord significant weight to the firsthand
testinmony of David Martinez, the man who was actually operating
the cited dozer both before and after it was cited, that the
brakes were working "real good". | also accord significant
weight to the firsthand testinony of field mechani c George Baker
who drove the cited dozer to the shop after it was cited. He too
found the brakes to be in "very good" condition and upon
i nspection, found no need for repairs. |In addition, inspection
docunents produced at hearing, buttressed by the testinony of
Conway, show that the cited dozer had been subjected to a "150
hour" inspection, including an inspection for brake adjustmnent,
only the day before the citation herein was issued. | find it
unlikely that the cited dozer woul d have been returned to service
wi th defective brakes after such an inspection.

Finally, | accept as credible the testinony of nine
operations supervisor Jerome Connor that he did not personally
believe that the brakes on the cited dozer were defective and
that he agreed to withdraw the dozer to the shop only to avoid an
argunent with Inspector Wlford. Under these circunstances, | do
not consider either Connor's silence in the face of accusations
by the inspector or his agreement to withdraw the cited equi prment
to constitute adm ssions that either the testing procedures
foll owed by Wl ford were proper, or that the brakes on the cited
equi prent were indeed defective. For these additional reasons,
then, | find that the cited standard was not violated in this
case and that G tation No. 578809 shoul d be vacat ed.

ORDER

Citation No. 578809 is hereby vacated and this case is
di sm ssed

Gary Melick
Assi stant Chief Adm nistrative Law Judge

1 Secretary v. Concrete Materials, Inc., 2 FMSHRC 3105
(1980); Secretary v. A H Smth, 4 FVMBHRC 1371 (1982) rev. grntd.
Sept ember 3, 1982.

2 Wlford testified at one point that it would have been
hazardous to have foll owed the SAE tests on the cited nmachi ne,

but he also testified that he neverthel ess offered to perform
those tests for the operator and was prepared to do so. Wlford
subsequently recanted and admtted that he did not in fact advise
the operator that he would performthe SAE tests. | do not find
Wl ford' s testinmony to be credible in light of these

i nconsi st enci es.

3 Wlford also clains that Casey Conway, the conpany safety
supervisor, adnmitted after Wl ford' s testing that the brakes were
bad. Odinarily, if the operator has actual know edge that a
cited condition is hazardous, the problemof fair notice does not
exi st. Cape and Vineyard Division of the New Bedford Gas and



Edi son Li ght Conpany v. OSHRC, 512 F.2d 1148 (1st Cr. 1975)
However, Conway testified, and credibly | believe, that although
he did initially agree with Wl ford, he was inexperienced in
brake testing and confused by Wlford' s tests and that indeed he
subsequently learned in talking with his maintenance "peopl e"
that Wlford' s tests were indeed i nproper. Under the

circunstances, | do not find Conway's apparent admi ssion to be
probative and, because of his inexperience in the testing of
brakes, | would not consider himto have been a qualified person

sufficiently "famliar with the factual circunstances surroundi ng
the all egedly hazardous condition". Al abama By-Products, supra.
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APPENDI X A

SAE

STANDARD

RECOMMENDED PRACTI CE
I NFORVATI ON REPORT
J-i 1152

This material appears in the
SAE Handbook

The Engi neeri ng Resource For Advance Mbility
SAE, 400 COMWONWEALTH DRI VE, WARRENDALE, PA 15096
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APPENDI X A p. 2

BRAKI NG PERFORVANCE- RUBBER- TI RED

CONSTRUCTI ON MACHI NES- SAE J1152 APRSO SAE Recommended Practice

Report of the Construction Machinery Technical Conmttee,
approved July 1976, editorial change April 1980. This docunent

i ncorporates material from SAE J166, J236, J237, J319, and J1080,
whi ch have been discontinued. Rationale statenment avail able.

1. Scope-M ni mum performance criteria for service

braki ng systens, energency stopping systens, and parking systens
for off-highway, rubber-tired, self-propelled |oaders, dunpers,
tractor scrapers, graders, cranes, ex-ed. cavators, and

tractors with dozer are provided in this SAE Recommended
Practice. Refer to SAE J1057 (July, 1973) and J1116 (July, 1975)
(Sections 1.1, 1.2, and 2) for machine identification

2. Purpose
2.1 To define mnimum braki ng system performance for
i n-servi ce nachi nes.
Note: This is not a design standard.
2.2 To provide test criteria by which machine braking
system conpl i ance nmay be verified.

3. Braking Systens

3.1 Service Braking System The primary system of any type
used for stopping and hol di ng the machi ne.

3.2 Enmergency Stopping System The system used for
stopping in the event of any single failure in the service
br aki ng system

3.3 Parking System A systemto hold stopped machi ne
stationary
Not e: Common Conponent s- The above braki ng systens may
use common conponents. However, a failure of a common conponent
shal | reduce the effectiveness of the machi nes stopping
capability bel ow the energency stopping performance as defined in
par agraph 4.2.1.

4. Braking System Performance

4.1 Service Braking SystemAll tractor scrapers and
dunpers have braked wheels on at |east one axle of the prine
nover and one at each trailing unit. Al other machines shal
have at | east two braked with (one right hand and one | eft hand).
4.1.1 Stopping Performance-The service braking
system when test in accordance with Section 5, shall stop the
machi ne within the distance satisfied in the appropriate table.
4.1.2 Holding Performance- The service braking system
shal | have capability equivalent to holding the nmachi ne
stationary on a dry swept concrete
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The criteria shall apply to both forward and reverse

directions.

4.1.3 System Recovery-Wth the nachine stationary, the service
braki ng systens primary power source shall have capability of
delivering at |east 70% of maxi mum brake pressure neasured at

t he brakes when the brakes are fully applied twelve (12) tines
at the rate of four (4) applications per mnute with the engi ne
at maxi num governed rpm for dunpers, tractor scrapers, cranes and
excavators; and twenty (20) tines at the rate of six (6) appli-
cations per mnute with the engi ne at nmaxi mum governed rpm for

| oaders, graders, and %ed.% tractors wth dozer

4.1.4 Warning Device-The service braking system using

stored energy shall be equipped with a warning device which

act uates before system energy drops bel ow 50% of the

manuf acturers specified maxi num operating energy level. The
device shall be readily visible and/or audible to the operator
and provide a continuous warni ng. Gauges indicating pressure or
vacuum shal | not be acceptable to neet these requirenents.

4.2 Energency Stopping System All machi nes shall be

equi pped with an emergency stopping system

4.2.1 Stopping Performance-The emergency stoppi ng

system when tested in accordance with Section 5, shall stop the
machi ne within the di stances shown in parenthesis in the
appropriate table.

4.2.2 Energency Application-The energency system

shal | be capabl e of being applied by a person seated in the
operator's seat. The system shall be arranged so that it cannot
be released fromthe operator's seat after any application unless
i medi ate reapplication can be nade fromthe operator's seat to
stop the machi ne or conbinati on of nmachi nes.

4.2.2.1 In addition to the manual control, the emnergency
stoppi ng system may al so be applied automatically. [If an

aut omati c emergency stopping systemis used, the automatic
application shall occur after the warning device is actuated.
4.3 Parking System All nmachi nes shall be equipped with a

par ki ng system capabl e of being applied by a person seated in the
operator's seat.

4.3.1 Parking System Performance- The parki ng system

shal | have capability equivalent to holding the nmachi ne
stationary on a 15%dry swept concrete grade under all conditions
of loading. This criterion shall apply to both forward and
reverse directions.

4.3.2 Remain Applied-The parking systemwhile applied

shall maintain the parking performance in conpliance with
paragraph 4.3.1 despite any contraction of the brake parts,
exhaustion of the source of energy or |eakage of any kind.
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5. Brake Criteria
5.1 Facilities and Instrunentation
5.1.1 The test course shall consist of a clean swept,
I evel, dry concrete or other specified surface of adequate |ength
to conduct the test. The approach will be of sufficient |ength,
snoot hness, and unifornmty of grade to assure stabilized travel
speed of the machine. The braking surface shall not have over 1%
grade in the direction of travel, or nore than 3% grade at right
angles to the direction of travel.
5.1.2 An instrunment to nmeasure the stopping distance with
an accuracy of 1%
5.1.3 A neans to nmeasure the test speed with an accuracy
of fi5% of actual speed.
5.1.4 A neans for determ ning the machi ne mass (weight).
5.1.5 A neans for neasuring the braking system energy
| evel as required in paragraphs 4.1.3 and 4. 1. 4.
5.1.6 A neans for nmeasuring the force required by the
operator to actuate the braking system
5.2 Test Requirenents
5.2.1 Al tests to be conducted with the applicable
braki ng system fully charged.
5.2.2 Stopping tests to be conducted under the foll ow ng
condi tions:
5.2.3 Stopping distance to be nmeasured in netres (feet)
fromthe point at which the brake control is applied to the point
at whi ch the machine i s stopped.
5.2.4 Stopping tests to be conducted fromat | east one
speed for each machine as listed:
5.2.5 Stopping test shall be conducted with the
transm ssion in gear commensurate with the speed required in
paragraph 5.2.4. The power train may be di sengaged prior to
conpl eti ng the stop.
5.2.6 Auxiliary retarders shall not be used in the test
unl ess the retarder is sinmultaneously actuated by the applicable
brake system control
5.2.7 Maxi mum al | owabl e operator forces to actuate
braki ng systens as defined in Section 3 are 890 N (200 Ib) for a
foot operated system and 535 N (120 | b) for a hand operated
system



