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Departnment of Labor, Phil adel phia, Pennsyl vani a,
appear ed for Respondent

DEC!I SI ON
Bef or e: Admi ni strative Law Judge Broderick
STATEMENT OF THE CASE

Contestant filed a notice of contest on Decenber 10, 1982,
contesting a citation i ssued on Decenber 1, 1982, by NMSHA
charging a violation of 30 CF.R [75.1722. The notice
contended that the Contestant did not violate the standard as
al l eged, that the violation charged could not have significantly
and substantially contributed to the cause and effect of a nine
health or safety hazard and that it was not caused by the
unwarrantabl e failure of the operator to conply with the
standard. Contestant filed a notion for an expedited hearing
with its notice of contest. Respondent filed a statenment in
opposition to the nmotion for expedited review, but the parties
subsequently agreed that a hearing be called for January 12,
1983. Pursuant to notice, the case was heard in Washi ngton
Pennsyl vani a on January 12 and 13, 1983.

On January 12, 1983, prior to the commencenent of the
hearing, Contestant filed a supplenent to its notice of contest
chal l engi ng the "nodification" of the contested citation on
Decenmber 22, 1982, (the suppl enment erroneously states that the
nodi fication was issued Decenber 28, 1982), whereby the citation
was changed to an order of w thdrawal issued under section
104(d)(2) of the Act. The order was itself nodified on January
10, 1983, to delete the "significant and substantial" finding.
The parties agreed that this case now invol ves the propriety of
the order of withdrawal.
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John Paul Phillips, a federal nmine inspector, M chael
Ni ggenyer, and Janes Lloyd Davis testified on behalf of the
Secretary- Respondent. Joseph D. Mock, Kirby Smith, and Robert
McAtee testified on behalf of the Operator-Contestant. Two mners
at the subject mne, Franklin D. Raddish and Gregory A Riley,
filed requests prior to the hearing that they be recogni zed as
parties to this proceeding. At the hearing they expl ai ned that
they wi shed to be present for the hearing but did not wish to
take part in exam ning wtnesses or introducing evidence.
Cont estant noved for the sequestration of witnesses. In granting
the motion, | permtted one of the above mners to remain in the
hearing roomas a representative of the mners at the subject
m ne, even though the Solicitor stated he m ght call them as
wi t nesses. Contestant objected, but since neither mner was in
fact called as a witness, the objection is nmoot. The parties
wai ved their right to file witten briefs.

Based on the entire record and considering the contentions
of the parties, | make the foll ow ng decision

FI NDI NGS OF FACT

1. At all times pertinent to this proceeding, Kitt Energy
Cor poration was the owner and operator of a coal mne in Barbour
County, West Virginia, known as the Kitt No. 1 M ne.

2. The operation of the subject mne affects interstate
conmer ce

3. MBHA began a conplete quarterly inspection ("AAA
i nspection”) of the subject mne on July 2, 1982, and conpl et ed
it on Septenber 28, 1982. Another quarterly inspection was begun
on Cctober 14, 1982. This inspection continued until Decenber
17, 1982. During the former inspection a w thdrawal order was
i ssued under section 104(d)(2) of the Act on July 14, 1982,
alleging a violation of 30 CF. R 75.1704.

4. A special technical inspection ("CEF investigation") was
commenced on July 19, 1982 and conpl eted on August 6, 1982.

5. Al the active sections of the mne were visited by NMSHA
i nspectors (in either the regular inspection or the technica
i nspecti on) between July 19, 1982 and Septenber 28, 1982.

DI SCUSSI ON

The operator's safety supervisor, Robert MAtee, testified
that a new regul ar inspection was commenced on July 19, 1982, and
conpleted ("closed out"”) on Septenber 28, 1982. It appears from
Inspector Phillip's testinony that McAtee is mstaken. The
regul ar inspection which commenced on July 2, 1982, was not
conpleted until Septenber 28, 1982. The inspection which began
on July 19, 1982, was a technical inspection. During such an
i nspection the inspector can issue citations for any violation he
encounters. However, he is concentrating on the technica
probl enms whi ch pronpted the investigation
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6. The bin area of the subject mne contains a |arge bin holding
many tons of coal into which the belts com ng fromthe face-areas
dunp. A vibrator screen starts the flow of coal and a scal ping
screen separates the smaller fromthe | arger pieces. The forner
area sent to the slope belt and thence to the surface; the latter
are fed into a crusher. The vibrating machi ne has an
"eccentric," also called a balance wheel, which turns and is
attached to a shaft which causes the vibrating nmachine to
vi brate. There was an on-off switch in the bin area, but the
scal ping screen can be turned on fromthe preparation plant even
t hough the switch in the bin area is off.

7. The belt drive between the npbtor and the eccentric was
covered with a guard -- an 8 inch wide sheet netal frame on top
and on both ends to which a screen was attached on the front
(away fromthe eccentric). The right upper corner of the screen
was torn away fromthe frane as of Decenber 1, 1982, and the
screen, which had been welded to the franme, was |oose. |t was
not anchored to the fl oor

8. The lower frane of the guard was 23 inches above the
floor, and the upper frane was 49 inches fromthe floor, on
Decenber 1, 1982. Thus, there was an area of 23 inches fromthe
floor not covered by the screen.

9. The floor in question consisted of nmetal grating.

10. On Decenber 1, 1982, the eccentric did not have a guard
affixed to it. The eccentric turns at approxi mately 735
revol utions per mnute. On Decenber 1, 1982, its highest point
when turning was approxi mately 4 inches above the top of the
frane of the belt drive guard.

DI SCUSSI ON

Inspector Phillips and M. N ggenyer both testified that the
eccentric cane above the belt drive guard when it revolved. |
found their testinony nore persuasive on this point that the
contradictory testinmony of M. Mock.

11. A guard had been attached to the eccentric but was
damaged and | oosened i n approxi mately Septenber, 1982. The
operator fabricated a replacenent in its shop and installed it on
Cctober 2, 1982. The guard lasted | ess than one day. A
repl acenent was made and reinstalled but it too did not last. On
Cct ober 25, 1982, a wire or rope was stretched around the
scal ping screen area and a guard was ordered fromthe equi prent
manuf acturer. This wire was present 4 or 5 days prior to
Decenber 1, 1982, but was not present on Decenber 1. The wire
did not contain a "danger" sign and there is no indication that
the people working in the bin area were instructed by the
operator to avoid the area.

12. Normally, three nmen work in the bin area--one on each
shift. The duties of a bin man include cleaning up coa
spillage. There is generally sone spillage in the area of the



screen and it often extended under the guard screen in front of
the pulley. The bin man was required to shovel fine coal
spill age from under the screen.
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13. The preshift exam ners report book ("fireboss book")
mai nt ai ned at the subject nmine contained references to the shaker
bal ance wheel begi nning on Novenber 19, 1982. On Novenber 20,
there is a notation that it was "guarded and cleared.” n
Novenmber 22, the absence of a guard was noted on the day shift
and afternoon shift. On Novenber 23, 24, 25, 26, 27, 28, 29 and
30, it was noted on all three shifts that the bal ance whee
needed a guard. On the mdnight shift, Decenber 1, the absence
of a guard was al so noted.

14. A preshift examner is a certified enployee and in the
subject mne is a nmenber of the Union and not considered part of
managenment. He is required to note in the preshift report al
heal th and safety violations and ot her hazardous conditions. He
has the authority to "danger off" an area which he deens
hazar dous.

15. The chairman of the Union Safety Commttee told the
operat or about the unguarded eccentric on a nunber of occasions
i n Septenber and Cct ober, 1982.

16. On Decenber 1, 1982, Federal coal mine electrica
i nspector John Paul Phillips inspected the bin area of the mne
acconpani ed by Joseph D. Mk, the operator's chief electrician
and M chael Ni ggenyer, the union wal karound representative.
Ni ggenyer was told by the fireboss about the guard being m ssing
fromthe eccentric and so infornmed the inspector. N ggenyer was
enpl oyed as an electrical trainee and had worked as a bin man in
the area in question

17. On Decenber 1, 1982, Inspector Phillips issued a
citation under section 104(d)(1) charging a "significant and
substantial” violation of 30 CF. R [75.1722(a) because a guard
was m ssing fromthe eccentric on the scal ping screen and the
guard over the belt drive was not adequate. The citation was
term nated by the erection of a screen and barrier preventing
enpl oyees fromentering the area. This was acconplished the sane
day. Later in early Decenber the eccentric guard was received
fromthe manufacturer and installed the sane day. The screen in
front of the pulley was extended to the floor and bolted to the
frame.

18. Inspector Phillips issued a citation because he was not
aware that a 104(d) series was in effect at the subject mne. He
was not the regular inspector and was apparently m sinformed by
t he regul ar inspector

19. After returning to his office Inspector Phillips
| earned that the mne was on a "(d) series.”" He then "nodified"
the citation to a 104(d)(2) order and, apparently under
instructions fromhis superiors, deleted the significant and
substantial finding.

20. On Decenber 1, 1982, the eccentric or bal ance wheel in
t he subject m ne was unguarded. This was a novi ng machi ne part.
Since it turned above the belt drive screen it was such that it



m ght be contacted by enployees in the bin area and cause injury.
The belt drive screen had a broken area in its upper right corner
and did not extend to the floor. The screen did
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extend to the bottomof the belts and pulleys. However, it is
possi bl e that an enpl oyee could contact the belt or pulley if he
shovel | ed under the screen. The broken area in the upper right
hand corner did not directly expose the belts or pulleys but an
enpl oyee coul d accidently reach through this area and contact the
nmovi ng machinery. This resulted in the possibility of enployees
contacting the belt drive through the opening or under the screen
and sustaining injuries. Further, the screen was |oose and coul d
have been pushed into the noving pulley.

STATUTORY PROVI SI ONS
Section 104(d) of the Act provides as foll ows:

(d)(1) If, upon any inspection of a coal or other
m ne, an authorized representative of the Secretary
finds that there has been a violation of any nmandatory
health or safety standard, and if he also finds that,
while the conditions created by such violation do not
cause i nm nent danger, such violation is of such nature
as could significantly and substantially contribute to
the cause and effect of a coal or other m ne safety or
heal t h hazard, and if he finds such violation to be
caused by an unwarrantable failure of such operator to
conmply with such nandatory health or safety standards,
he shall include such finding in any citation given to
the operator under this Act. If, during the sane
i nspection or any subsequent inspection of such mne
within 90 days after the issuance of such citation, an
aut hori zed representati ve of the Secretary finds
anot her violation of any nandatory health or safety
standard and finds such violation to be al so caused by
an unwarrantable failure of such operator to so conply,
he shall forthwith issue an order requiring the
operator to cause all persons in the area affected by
such viol ation, except those persons referred to in
subsection (c) to be withdrawmm from and to be
prohi bited fromentering, such area until an authorized
representative of the Secretary determ nes that such
viol ati on has been abat ed.

(2) If awthdrawal order with respect to any area
in a coal or other mne has been issued pursuant to
paragraph (1), a withdrawal order shall pronptly be
i ssued by an authorized representative of the Secretary
who find upon any subsequent inspection the existence
in such mne of violations simlar to those that
resulted in the issuance of the w thdrawal order under
paragraph (1) until such tinme as an inspection of such
m ne di scloses no simlar violations. Follow ng an
i nspection of such m ne which discloses no simlar
vi ol ati ons, the provisions of paragraph (1) shall again
be applicable to that mne
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REGULATORY PROVI SI ON

30 CF.R [0O75.1722(a) provides as follows: "(a) Cears;
sprockets; chains; drive, head, tail, and takeup pulleys;
flywheel s; couplings, shafts; sawbl ades; fan inlets; and simlar
exposed novi ng machi ne parts which may be contacted by persons,
and which may cause injury to persons shall be guarded.”

| SSUES

1. Was the 104(d)(2) order challenged in this proceedi ng
i nval i d because it was not issued "pronptly?"

2. Was there an inspection of the m ne disclosing no
simlar violations between the 104(d) order issued July 14, 1982,
and the order chall enged herei n?

3. Was a violation of 30 CF. R 075.1722(a) established as
of Decenber 1, 198272

4. If the answer to question 3 is affirmative, was the
vi ol ati on caused by the unwarrantable failure of the operator to
conmply with the applicable safety standard?

CONCLUSI ONS OF LAW

1. Contestant was subject to the provisions of the Federa
M ne Safety and Health Act in the operation of Kitt No. 1 Mne at
all times pertinent hereto, and the undersigned Adm nistrative
Law Judge has jurisdiction over the parties and subject matter of
thi s proceedi ng.

2. The withdrawal order issued under 104(d)(2) of the Act
which is challenged in this proceeding is not invalid because it
was not issued "pronptly."

DI SCUSSI ON

Section 104(d)2) of the Act provides that when a wi thdrawal
order has been issued under 104(d) (1), another w thdrawal order
"shall promptly be issued” if an inspector finds a violation
simlar to that which resulted in the first order. The inspector
here found what be considered such a violation on Decenber 1
1982. He issued the withdrawal order (by a "nodification” of a
citation) on Decenber 22, 1982. The del ay was occasi oned by the
fact that the inspector (a special electrical inspector) was
unaware on Decenber 1 that the mine was under a "(d) series."” He
therefore issued a citation. He later (after this proceedi ng was
instituted) checked the records and found that the mne was on a
"(d) series,"” and issued the nodification. The condition had
| ong since been abated and there was in fact no withdrawal or
closure of any part of the mne. The nodification was a
bookkeepi ng matter, and, although the governnent has not shown
why it took 3 weeks to determine the true facts, Contestant has
not shown that the delay prejudiced it in any way.
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3. A conplete inspection of the mine showing no "simlar
vi ol ati ons” had not occurred between the withdrawal order issued
under 104(d)(2) on July 14, 1982, and the finding of the
vi ol ati on on Decenber 1, 1982, which resulted in the order
chal l enged in this proceedi ng.

DI SCUSSI ON

The antecedent 104(d)(2) order was issued on July 14, 1982,
during the course of a regular inspection which took place
between July 2, 1982 and Septenber 28, 1982. Another regul ar
i nspecti on was begun COctober 14, 1982. It was conpl eted on
Decenmber 17, 1982. Although the order contested herein was issued
after that date, it resulted fromconditions found (and cited)
prior to that date. Therefore, there was no intervening conplete
i nspection between the conditions resulting in the two orders. |
conclude that the fact (Finding of Fact No. 5) that all of the
sections of the mne were visited by inspectors, regular or
techni cal, between July 14, 1982 and Septenber 28, 1982, does not
establish "an inspection of such mne" as that termis used in
section 104(d)(2). | conclude that the termcontenplates a
regul ar inspection of the entire mne

5. The condition cited in the bin area of the subject mne
on Decenber 1, 1982, the absence of a guard on the eccentric and
t he i nadequate guard on the belt-drive, constituted exposed
nmovi ng machi ne parts which mght be contacted by persons and
cause injury to persons. Therefore, a violation of 30 CF.R 0O
75.1722(a) was established.

DI SCUSSI ON

| accept the inspector's testinony that the eccentric, in
the course of its revolution, extended above the screen guarding
the belt drive. An enployee in front of the screen could
accidently reach over the frame and be struck by the eccentric.
Shoul d he do so he would certainly sustain injury. It would be
less likely but not inpossible, that an enpl oyee shovel I i ng under
the screen or falling against the damaged part of the screen
could contact the belt drive with his hand, foot or shovel, and
sustain injury. At |least one mner was in the area each shift.
The rope or wire stretched across the area was not adequate to
keep enpl oyees away fromthe scal ping screen and, in any event,
it was not there on Decenber 1, 1982 (Finding of Fact No. 11).

6. The violation referred to in conclusions of law No. 5
was caused by the unwarrantable failure of the operator to conmply
wi th the standard

DI SCUSSI ON

There is no doubt that Contestant was aware of the absence
of a guard on the eccentric, since attenpts were nmade to repair
it, and finally a replacenent was ordered. Further the absence
of the guard was continually noted in the fireboss book. The
placing of a wire across the wal kway to the area was too



anbi guous a signal to keep miners out, but does show t hat
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Cont est ant recogni zed the danger. The area should have been
dangered off to prevent miners from approachi ng the exposed
nmovi ng machi ne parts. The inadequate guard on the belt drive was
not noted in the fireboss book but was clearly visible and
Cont est ant, whose chief electrician visited the area nonthly,
shoul d have been aware of it. |If a violation results froman
operator's failure to correct conditions or practices which it
knew or shoul d have known exi sted, the violation is caused by the
operator's unwarrantable failure to conply with the standard.
Zei gl er Coal Company, 7 IBMA 280 (1977); Ceveland diffs Iron
Conmpany v. Secretary, 4 FVMSHRC 171 (ALJ).

ORDER
Based upon the above findings of fact and concl usi ons of

law, I T IS ORDERED that the contest is DEN ED and t he order
contested i s AFFI RVED

Janes A. Broderick
Admi ni strative Law Judge



