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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, ClVIL PENALTY PRCCEEDI NGS
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MBHA) , Docket No. SE 82-52
PETI TI ONER A.C. No. 01-00758-03132 V
V. No. 3 M ne

JIM WALTER RESOURCES, | NC.,
RESPONDENT

Appear ances: Deborah G eene, Esq., Ofice of the Solicitor, US
Departnment of Labor, Birm ngham Al abama, for Petitioner
Robert W Pollard, Esq., Birm ngham Al abama, for Respondent

DEC!I SI ON
Bef or e: Judge Melick

This case is before me upon the Petition for Assessnent of
Cvil Penalty filed by the Secretary of Labor pursuant to Section
105(d) of the Federal Mne Safety and Health Act of 1977, 40
U S.C. 0801 et seq., the "Act," for one violation of the
regul atory standard at 30 C F.R [075.503. The general issue
before ne is whether JimWlter Resources, Inc. (JimWlter) has
violated the cited regul atory standard and if so, whether that
violation was "significant and substantial" as defined in the Act
and as interpreted by the Commi ssion in Secretary v. Cenent
Di vi sion, National Gypsum Conpany, 3 FMBHRC 822. If it is
determ ned that a violation has occurred, it will also be
necessary to determ ne the appropriate penalty to be assessed.
Hearings on these issues were held in Birm ngham Al abama, on
Novenber 30, 1982.

The order at issue, No. 758262, reads as foll ows:

A non-perm ssible three-phase filter capacitor was
installed on the outside of the No. 50 Joy shuttle car
reel housing and not in an expl osion proof conpartnent.
Car was observed hauling coal out of the face of No. 4
wor ki ng pl ace.

The cited standard, 30 C.F.R [75.503, requires, in
essence, that all electric face equi pment operating i nby the | ast
open crosscut be "perm ssible". Permssible electric face
equi prent, as defined in 30 CFR O075.(2)(i), is equipnent in
which the electrical parts, including associated electrica
equi prent, components, and accessories, are designed,
constructed, and installed in accordance with specifications of
the Secretary, to assure that the equipnment will not cause a nine
fire or mne expl osion.
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There is no dispute in this case that the three-phase filter
capacitor here cited was an electrical conponent of electric face
equi prent and was not installed in an explosion and fire proof
conpartnment as required by the cited standard. John Trusik, an
el ectrical engineer enployed at the JimWlters No. 3 M ne,
conceded that it was not "perm ssible" to have the filter
capacitor installed as it was in this case and that indeed it
constituted a safety hazard. The cited violation is therefore
proven as charged. The only issues remaining then are whether
that violation was "significant and substantial” and the anount
of penalty to be assessed.

A violation is "significant and substantial"” if, based upon
the particular facts surrounding the violation, there exists a
reasonabl e |ikelihood that the hazard contributed to would result
inan injury or illness of a reasonably serious nature. Nationa
Gypsum supra, 3 FMSHRC at 825. The test essentially involves
two considerations: the probability of resulting injury, and the
seriousness of resulting injury. MSHA resident coal nine
i nspector at the No. 3 Mne, Bobby Horton, issued the order in
guestion on March 17, 1982. A "resident inspector” was required
at the No. 3 Mne because of its history of mne accidents and
hi gh nethane |iberation. MSHA records show that as of January 9,
1981, the No. 3 Mne was liberating over nine mllion cubic feet
of methane daily. Moreover, the evidence shows that there had
been over twenty methane ignitions at the No. 3 Mne since it
began operations in 1975 or 1976. Although Inspector Horton
found only .5%to .8% nethane concentrations in tests perforned
ten to twenty minutes before his discovery of the violation cited
in this case, he opined that the possibility of sudden
i nundati ons exceedi ng the 5% expl osi ve range al ways existed at a
gassy mne such as this. According to Horton, nethane
concentrations in the 5%range conbined with an ignition source
such as the non-pernissible phase filter in this case presented a
serious expl osion hazard. He thought it reasonable to infer that
all 200 mners working on the shift could receive fatal injuries
i n such an expl osi on

MSHA | nspector C aude Lutz further opined that coal dust and
powdered coal were explosive even in the absence of nethane if
ignited by electric spark or arc such as could occur fromthe
non- perm ssi bl e phase filter. Wile Inspector Horton conceded
that the nethane sensor nounted on the cutting machi ne on which
the cited filter was | ocated was designed to cut off electrica
power if the |evel of methane reached 2% he noted that such
noni tors have been known to mal function. In addition, Horton
expl ai ned that nethane concentrations in excess of 5%regularly
occur in the immediate vicinity of the face as coal is cut.

On the other hand, electrical engineer John Trusi k opined
that the odds were "high against failure"” of the non-perm ssible
filter. He conceded, however, that there had been failures in a
nunber of smaller filters formerly used at the mine. Under al
the circunstances, | find that there did i ndeed exist a
reasonabl e |ikelihood that the hazard of an explosion or fire
woul d occur if the condition cited had remai ned uncorrected, and



that if, indeed, an explosion occurred in the No. 3 Mne, it

could very well lead to the death of up to 200 m ners. The
vi ol ati on was, accordingly, "significant and substantial". For
the sane reasons, | also find a high |level of gravity associ ated

with the violation.
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It is also apparent fromthe record in this case that the
operator was "grossly negligent” in allowing this known violative
condition to exist. The uncontradicted evidence shows that as
early as 1979, an MSHA inspector had advised JimWlter officials
of the problens relating to the use of inperm ssible phase
filters on their electric face equipnment. Two citations had been
i ssued at the No. 3 Mne on Novenber 18, 1981, and again on
January 20 and January 21, 1982, for the sanme violation as cited
in this case. Mreover, MSHA officials net on Novenber 16, 1981,
with officials of JimWlter's, including conpany Vice President
Don Schlick and the chief of maintenance for several JimWlter's
m nes including the No. 3 Mne, concerning the use of
i nperm ssi bl e phase filters. There is no dispute that the
operator was then clearly informed that the use of inpermssible
phase filters on electric face equi pnent was a violation of the
cited standard. In any event, electrical engineer Don Trusik
admtted that the use of these filters had al ways been known by
m ne personnel to be a safety hazard. Trusik candidly adm tted
that, in spite of that know edge, it was managenent's position
t hat coal production was nore inportant than the correction of
that hazard. He testified in this regard that "with the anount of
coal we run and the people we have down there, they will do what
they have to do to nove coal "

Managenment's attitude is further illustrated by the
uncont radi cted evi dence that maintenance foreman Dougl as Sergeant
told I nspector Horton that the violations would be corrected only
so long as Horton was present. Wthin this framework of
evidence, it is clear that the operator's agents had been warned
of the violation at issue and had been repeatedly cited for
continuing violations in spite of such warnings. The operator
has shown bl atant disregard for the safety of its mners by
allowing the admtted safety hazard to continue uncorrected.

In determ ning the amount of penalty to be assessed in this

case, | amalso taking into consideration that the operator is
large in size and has a history of repeatedly violating the
standard at issue herein. Under all the circunstances, | find

that a penalty of $2,000 is appropriate.
ORDER
JimWalter Resources, Inc., is ordered to pay a civil

penal ty of $2,000 within 30 days of the date of this decision

Gary Melick
Assi stant Chief Adm nistrative Law Judge



