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Before: Judge More

| have heard a nunber of discrimnation cases and | can not
recall any where the governnment has presented such a devastating
prima facia case. |In August of 1981 M. WIliam Fitzwater and
others nmade safety conplaints to MVBHA. M. Fitzwater did so
indirectly by informng his father and brother with the
successful expectation that one of themwould call MSHA s
hot-line. Transcripts of the hot-line recordings during that tinme
peri od concerning this Mettiki mne were received in evidence as
government exhibit No. 5. An objection to the admi ssibility was
taken under advi sement, but the objection is overrul ed.

Shortly thereafter the supervisors held a series of closed
door neetings at which George Kutchman the m ne superintendent
stated that he knew the Fitzwaters and Tichnells were making
t hese conplaints and he wanted to get rid of them He wanted
t hem harrassed and even consi dered at one point laying off a
nunber of mners and then rehiring everybody except the
Fitzwaters and Tichnells. Two former supervisors and two present
supervisors testified at the trial and three of them stated that
M. Kutchman had said that he was out to get the Fitzwaters. The
ot her supervisor who testified, M. Visniski, was for sone reason
not questioned concerning the closed door neetings.

One of the reasons that forner preparation plant forenman
Chapman left Mettiki Coal Conpany was that he thought they were
being unfairly harsh and mistreating sone of the mners including
M. Fitzwater. Two welders, M. Tichnell and M. King both
testified they were reprimanded and criticized for bringing up
safety matters at a safety neeting. M ners who brought up safety
matters were consi dered troubl e nakers.
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I will not sunmarize the testinony of each w tness, but the
testimony of Randy Chaprman and Ted Uphold is of such a nature
that | think that at the risk of sone repetition, it is necessary
that their testinony be enphasized. Randy Chaprman was once the
preparation plant foreman and as stated, one of the reasons he
left the Mettiki mne was his concern about the m streatnent of
M. Fitzwater. He stated that he kept a diary and the diary was
in the courtroomand shown to counsel. After refreshing his
menory by |l ooking at the diary, he stated that on August 25, 1981
Ceorge Kutchman the superintendent said "we have got to get rid
of the Fitzwaters and Tichnells.” They were troubl emakers
according to M. Kutchman. The forenmen were told to harass them
when they could and only to talk to them when they were al one.
He said "we could get in trouble if there were w tnesses.”
Regardl ess of the quality of the work they did, the foremen were
told to make these mners redo it. M ke Burch and Ernie Uphol e
were present and were told by M. Kutchman not to breathe a word
to anyone el se because they could get in trouble if anyone found
out. M. Chapman said that on August 27, 1981, Rich Visniski told
M. Burch to harass Fitzwater. At an August 28, 1981 neeting
bet ween George Kutchman, Ted Uphol d, M ke Burch, Rich Visniski
Erni e Uphol e and Randy Chapman, George Visniski said soneone had
called in safety conplaints to MSHA and he knew Fitzwater and
Tichnell reported it. They had to be fired or sone of the
supervisors mght lose their jobs. And then there cane a tine
when George Kutchman said that he did not want Fitzwater harassed
at that particular time because MSHA inspectors were on the
scene. At another neeting, according to the testinmony of M.
Chapman and his diary, on August 31, 1981, with nost of the
supervi sors present, there was a di scussion about |aying off as
many as twenty mners and gradually hiring other nen back but
|l eaving the Fitzwaters and Tichnells out. It was stated that
they had to get rid of WlliamFitzwater and his brother Ral ph
One of the suggestions was that the Fitzwaters be placed in a
position where they were working alone in a quiet area, hoping
they mght catch them asleep. (Tr. 186-187).

As to cl eaning under the breaker screens, one of the matters
that will be discussed |later, Chapman said that it was al ways
done when the rotary breaker was not in operation and that it was
never a practice to clean under the screen while the rotary
breaker was operating. He thought it would be unsafe to do so
because of the noise, dust and the hazard of falling rocks.

Ted Uphol d was the other former foreman who testified for
the governnment in this case. He was present at one of the 1981
supervisor's meetings when George Kutchman (Sr.) nentioned the
Fitzwaters and said that he wanted themfired. He discussed the
comng trial inthis matter with M. R ch Visniski and accordi ng
to him M. Visniski stated that he would testify as he needed
to. M. Uphold told himthat if he was subpoenad he woul d tel
the whole truth concerning the neeting and what Kutchnman said
about the Fitzwaters. M. Uphold was term nated after 4-1/2
years as a foreman on Septenber 27, one week prior to the trial
i n Cunber | and.
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Foreman M ke Burch also testified, but he testified as the only
wi tness for respondent. Wiile he differed in many respects from
the version of the actual details of the firing and other matters
with the other witnesses,when questioned as to whether he heard
CGeorge Kutchman say that the Fitzwaters were trouble makers and
woul d have to be fired, he admtted that he had heard that; he
qualified it somewhat by saying that he thought it had to do with
deal i ngs other than working at the mne. But there has been no
di spute or denial by any witness of the matters set forth by M.
Chapman and M. Uphold in their testinmony. | find that the
conpany was | ooking for an excuse to fire M. Fitzwater (al
three of themin fact) and that the reason M. Kutchman wanted to
get rid of the Fitzwater's was because of safety conplaints.

For some reason the real hard questions were not asked while
M. Burch and M. Visniski were on the stand. | suspect, that
i nsofar as M. Burch is concerned, the government did not think
his testinmony had been damagi ng and therefor did not choose to
pursue the matter. | think government counsel was correct in
this assunption. As to M. Visniski, | wonder why he was call ed
as a witness if he was not going to be put to the test as to why
he upbrai ded and reprimanded the two welders, M. King and M.
Tishnell for bringing up safety nmatters at a safety neeting as
had been alleged. The particular matter that was involved in one
of these reprimands was a request that a discrete frequency be
avai l abl e for the wal ki e-tal ki es used between the engi neer and a
man on the rear car when the train was backing into an area where
ot her cars were parked or when they were trying to connect other
cars. According to the testinony of M. Tichnell and M. King,
they were accused of being rowdy for bringing up this safety
complaint. M. Burch did recall the conplaint. M. Visniski was
not questioned about the matter

Joint exhibits 1, 2 and 3 are photographs of the rotary
breaker building fromtwo angles and a picture of the | ower end
or bottomof the grizzly and shaker screen. The latter picture
shows sone accumul ati on of debris near two doors or gates in the
screen assenbly. The exhibit does not purport to show conditions
as they were at the tine of M. Fitzwater's firing but it is the
area and the debris that had accunul ated was simlar but nore
extensi ve.

The rotary breaker receives coal fromthree silos and the
operator of the rotary breaker chooses which silos he wishes to
draw coal from The coal is fed in at the top of the breaker
goes through the grizzly and shaker screen, and then to the
rotary breaker and then is dunped on a conveyor belt where it
goes to some other part of the preparation plant. The operator's
main station is in a control roomwhere he has gauges that
indicate to himthe extent of the coal in each of the three silos
he is drawing from One of his duties is to nake sure that none
of the silos gets too full because if the depth exceeds around
sixty feet in any silo there would be an automatic shutting of a
gate which woul d cause coal spillage. Wen the levels in the
three silos are | ow, however, the operator can | eave the control
room for short periods of
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time. Wen the breaker building is in operation, it is noisy and
dusty. Also there is a hazard fromfalling rocks as testified to
by M. Fitzwater, former preparation plant superintendent M.
Chapman, M. Tichnell and electrician Harvey. One rock had fallen
fromthe shaker and had hit with sufficient force to shear the
door off an electrical box that was attached to one of the
girders. On the deck where the grizzlies were, there was anot her
hazard in that the upper end of the grizzlies and shaker boxes
were held in place by cables which could, and had, broken. Wen
such cabl es broke the grizzly would not fall all the way to the
floor but it would fall approximately a foot and they weigh 5 or
6 tons each. Both former preparation plant superintendent Chapnan
and WIlliamFitzwater thought it was hazardous to clean under the
grizzlies while the preparation plant was in operation
Accordingly, it was M. Fitzwater's practice, and when M.
Chapman was superintendent it was the entire plant's practice, to
clean only when the rotary breaker was not in operation

M. Fitzwater testified that he al ways used a mask
(sometines referred to as a filter) when working outside the
control roomwhen the rotary breaker was in operation. Foreman
Burch denied that it was hazardous to be on the rig when it is in
operation and says that he has seen M. Fitzwater on the rig
whil e the breaker was in operation and that M. Fitzwater did not
have a dust mask. He only sees M. Fitzwater out of the control
room about twelve tines a year, however. But for all of his tinme
as breaker operator M. Fitzwater had not been cl eaning and had
not been asked to clean under the grizzlies while the nmachi ne was
i n operation.

The autonotive dust respirator No. 06983 distributed by the
Aut onotive Trades Division of the 3-M Conpany is the mask
ordinarily used by M. Fitzwater. It is both MSHA and N OSH
approved (see Governnent Exhibit 4). The masks that foreman
Burch delivered to M. Fitzwater were designated 8500 non-toxic
particle mask and are al so manufactured and distributed by the
3- M Conpany.

The box that the 8500 cones in does not contain any
statenments that it is approved by NIOCSH or MSHA. (See CGover nnent
exhibit 3). M. Fitzwater was unfamliar with the 8500 mask and
during a preshift conference with his counterpart on the previous
shift, M. Decker, M. Decker pointed out that the 8500 was not
MSHA approved, and not near as thick as the 06983 or the Dust-Foe
88 which he, hinmself, wore. Wen M. Decker was getting ready to
| eave the breaker he left three of the 06983 nmasks in the genera
| ocker but forgot to say anything to M. Fitzwater about it, and
M. Fitzwater had no way of know ng they were there.( FOOTNOTE 1)
| accept foreman Burch's statenment that he did not deliberately
del i ver
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the wong type of filter to M. Fitzwater. M. Fitzwater had
requested the filters on April 15 and sonetine shortly thereafter
foreman Burch delivered them But the two boxes are very simlar
and | find that the m stake was not deliberate. It was nade,
however. The only masks that M. Fitzwater thought were

avail able to himwere the non-approved 8500's.

On April 20, 1982 M. Burch cane by and told M. Fitzwater
to clean under the grizzly. M. Fitzwater testified that he had
every intention of doing so at the end of the shift. He did not
get a chance to do so, however, because he was told to run late
and in fact the 9,000 tons run through the breaker on April 20
was a record high for M. Fitzwater. He had no tine to clean
after the run was over. On the 21st he had no down-tine on the
rotary breaker and ran | ate again because he was told to. On the
next day, April 22, 1982, Mke Burch cane by and | ooked at the
br eaker buil ding and wanted to know why Fitzwater had not cleaned
the material that had accumul ated under the grizzlys. Wen M.
Fit zwat er expl ained that he had not had any down-tinme in two days
Burch said that he wanted the area cleaned while the rotary
breaker was in operation. M. Fitzwater responded that if he was
going to have to clean while the rotary breaker was in operation
he wanted a proper dust mask. He did not mention the safety
hazard that he thought existed because it was his opinion that a
m ner who had conpl ai ned about safety, a M. Arnott, had been
fired because of it, and because his own father after making
safety conpl ai nts had been assi gned outside shovelling work in
the winter where the tenperatures were sonmetines as |ow as 30
degrees bel ow zero. That was his stated reason for not
mentioni ng safety, but nentioning only the fact that he wanted a
properly approved mask. M. Burch rem nded M. Fitzwater that he
was refusing a work assignnent, and M. Fitzwater responded that
he was not refusing, that he just wanted the proper mask before
performng the task. The details of the events follow ng are not
i nportant, but when M. Fitzwater left the mne property he was
not sure of whether he had actually been permanently fired or
tenmporarily suspended. After a few tel ephone calls he found out
that he had been fired. This experience is somewhat simlar to
what happened to his brother who had been accused of sl eeping on
the job. H s brother, who at the tinme was under nedication
testified that he becane dizzy and sat down on a panel box when
of the supervisors canme by and accused hi mof being asleep. A
fellow miner who was a witness to the fact that Fitzwater was not
asleep he did not want to get involved in a dispute with the
foreman. Wien M. Ralph Fitzwater was fired it was simlar to
his brother's firing in that he left the property not know ng
whet her he was suspended or fired. He later got witten notice
that he was fired.

VWhile it was not explained in detail how it happened, the
father was sonehow | aid off; so the direction of M. George
Kut chman had been conplied with to the extent that the forenen
had now gotten rid of the Fitzwaters.

The breaker has since been fitted with sonme type of guard
that elimnates the hazard fromfalling rocks when the machine is



in operation. | find however, that as of the tinme when this case
arose, it was hazardous to work in the area that M. Fitzwater
had been assigned to clean while
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t he breaker building was in operation. Since he did not voice

t hat hazard however, even though the failure to voice the hazard
was notiviated by a fear of reprisal, | amnot sure that a
refusal to work in the hazardous area was a protected activity.
Certainly refusal to go in to a dusty area wi thout a proper mask
is a protected activity. | find that M. Fitzwater was

di scharged because he made safety conpl aints and because he was
engaged in a protected activity of refusing to work in a dusty
area w thout an approved( FOOTNOTE 2) dust mask.

He is entitled to reinstatenment to his former position with
back pay and benefits plus interest. He is also entitled to
reasonabl e expenses in connection with prosecution of this case.
See the Commi ssion decision in Secy. ex. rel MCHEL ET AL v.
NORTHERN COAL CO. 4 FMBHRC 126, 143.

The Conmi ssion has before it the question of whether it is
proper to assess a penalty in a discrimnation case in which the
3 CFR 100 procedures have been bypassed. Until the Conmi ssion
decides to the contrary, | amnot going to assess such penalties.

Al'l proposed findings inconsistent with the above are
rej ected.

PENDI NG A FI NAL ORDER

The Secretary shall have 15 days fromthe date of this
decision to submt a proposed order granting relief for the
vi ol ati on found above, with service of a copy on Respondent.
Respondent shall have 15 days fromreceipt to reply to the
proposed order.

Charles C. Mdore, Jr.

Admi ni strative Law Judge
FOOTNOTES START HERE-
1 | fail to see how anyone could agree with respondent's
proposed finding to the effect that M. Fitzwater "had every

reason to know' the filters were there.

2 See 30 CFR Part 11



