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Statement of the Case

Thi s proceedi ng concerns a discrimnation conplaint filed by
t he conpl ai nant with the Conm ssion on January 22, 1982. Hi s
conplaint is dated January 19, 1982, and states as foll ows:

There is reason to believe that there was
discrimnation. And the uses of drugs on the job. |
know for a fact the drug user's are still on the job.
There for | am asking the comm ssion for an appeal.

M. Donovan's conplaint of discrimnation was investigated
by MSHA, and by letter dated June 26, 1981, MSHA advised M.
Donovan that its investigation did not substantiate his charges
of discrimnation, and that a violation of section 105(c) of the
Act did not occur. The record also reflects that due to a change
of address and residence by M. Donovan, he did not receive
actual notice of MBHA's determ nation until January 4, 1982. M.
Donovan then retai ned counsel, and in an anmended conplaint filed
March 15, 1982, counsel item zed the specific alleged facts of
di scri m nation agai nst M. Donovan.
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In his anended conplaint, M. Donovan asserted that in January
1981, while he was in the enploy of the respondent, a contractor
perform ng construction work with Tenneco G| Conpany, G een
Ri ver, Woning, constructing a nmine and mll at Tenneco's Soda
Ash Project, he was required to work on and around trucks hauling
di esel fuel and gasoline at the project site. |In sumary, the
anended conpl aint states that while enployed with the respondent,
M. Donovan made several conplaints to respondent's nanagemnent,
as follows:

-- the trucks in question were not maintained in a safe
condition in that they | eaked quantities of fuel, and
M. Donovan believed in good faith that such | eaks
constituted a danger or threat to his safety and the
safety of other mners because of the possibility of
fire or explosion started by sparks fromcigarettes or
ot her equi prent, such as wel ders.

-- during the time M. Donovan was enpl oyed by the
respondent, the person who normally drove the truck on
whi ch he (Donovan) worked, a man known to him as
"Dave", and the |eadman, known as "Doc", snoked
marijuana in one of the trucks used on the job, often
during their lunch tinme.

-- M. Donovan believed that the snoking of marijuana
on the job constituted a danger to hinself and others,
in that the judgnment and ability to react of those
persons snoki ng woul d be inpaired. M. Donovan al so
asserted that those persons drove trucks and operated
ot her equi pment whi ch he believed, if done under the

i nfl uence of marijuana, could result in accidents
threatening the safety of hinself and others on the
site. He was afraid for his safety while the truck was
bei ng operated by soneone snoking marijuana, or who had
been snoki ng marijuana on the job.

In regard to his conplaints concerning the alleged | eaky
fuel trucks, M. Donovan asserts that when he made his conplaints
known to the | eadman "Doc", and to a forenman, Joe Erger, they
were "hostile"” and told him"don't worry about it, just get back
in the truck and go back to work", or words to that effect.
Further, M. Donovan asserted that rather than repairing the
condition resulting in the unsafe |eaking of fuel fromthe
trucks, the respondent allowed the condition to continue, and he
asserted that on at |east one occasion he heard Joe Erger order
"Doc" to "hide your trucks" from MSHA inspectors who "Doc"
bel i eved were coming for an inspection. M. Donovan clains the
trucks were then driven off so that they could not be inspected.

Wth regard to his marijuana snoking allegations, M.
Donovan asserted that he conpl ai ned about this to his inmedi ate
superior, |eadman "Doc", and that "Doc" did not attenpt to cease
and prevent the snoking of
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marijuana. Rather than taking corrective action, M. Donovan
stated that "Doc" responded to his conplaints by increasing his
hostility toward himby undertaking an effort to discredit him
with his supervisor, Joe Erger. |In support of this claim M.
Donovan asserted that "Doc" followed himaround the job
unjustifiably, conplaining about his work performance to the
supervisor, Joe Erger, and calling himderogatory nanmes and
starting arguments with him M. Donovan clains that these
actions by "Doc" were notivated in large part by his conplaints
about the unsafe condition of the trucks and the snoking of
mar i j uana.

M. Donovan conpl ai ned that the conduct of "Doc" and Joe
Erger was intended to intinmdate himand to prevent himfrom
taking his conplaints to any other person, to discredit himin
the eyes of those to whom he m ght conplain, and to make his
wor ki ng conditions so difficult that he would not be able to
continue in his job. M. Donovan al so asserted that in addition
to the alleged harrassnent, his wages were reduced by $2.50 per
hour, even though his duties remained the sane, and that this
reduction in wages was part of the discrimnation against himfor
hi s conpl ai nts about safety.

M. Donovan stated that several days before the term nation
of his enploynment with the respondent, the harrassment becane so
severe that he went to Dave Warhol respondent's personnel
officer, to request a neeting with John Murray, respondent's
equi prent superi ntendent and i nmedi ate supervi sor of Joe Erger.
M. Donovan clains that a neeting was arranged for the foll ow ng
Monday, but when he returned to work that day, M. Erger told him
that he would not be permtted to meet with M. Mirray, and that
Joe Erger told himthat he (Erger) would just as soon see him
"drag up" or quit. Since he believed he was prevented from
meeting with M. Mirray, and since he believed that the unsafe
condi ti ons woul d conti nue unabated, M. Donovan clains that he
was afraid that taking his conplaints el sewhere would present a
danger to hinself, and he therefore left his job on or about
March 17, 1981. M. Donovan stated further that he subsequently
filed a witten conplaint regarding his alleged discrimnation
with MSBHA's Green River field office on March 25, 1981.

Respondent filed an Answer to the conplaint on April 6,
1982, denying M. Donovan's allegations of discrimnation.
Respondent mai ntai ned that M. Donovan voluntarily term nated his
enpl oyment on March 19, 1981. Further, respondent asserted that
in his original conplaint filed with MSHA on March 25, 1981, the
only colorable allegation of protected activity was M. Donovan's
assertion that "during nmy enployment | conpl ai ned of safety
vi ol ati ons and dangerous practices”, and that after an extensive
i nvestigation by MSHA, it decided that M. Donovan had not been
di scrimnated against in violation of the Act. Further,
respondent asserted in its Answer that M. Donovan chose to renew
his conplaint with the Comm ssion after respondent refused to
conmply with an all eged extortion demand by M. Donovan requesting
$5 nmillion in exchange for the destruction of certain tapes
allegedly in M. Donovan's possessi on showi ng respondent's



enpl oyees using controll ed substances and other narcotics during
their course of enpl oynent.
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By Order issued by nme on May 24, 1982, | denied the respondent's

nmotion for sunmmary decision for failure by M. Donovan to state a
cause of action, and | al so denied respondent's notion to dism ss
the conplaint as untinely filed. | also denied the respondent’'s
motion to strike an affidavit filed by the respondent in support
of its alleged claimof extortion, and the parties were directed
to finalize any discovery so that the matter could be schedul ed
for a hearing on the nerits at a site convenient to all parties.

On Septenber 7, 1982, | granted M. Donovan's counsel's
nmotion to withdraw as his representative in this case, and M.
Donovan was advi sed that he could retain new counsel or proceed
with his case pro se. At the conclusion of discovery, and after
t he i ssuance of certain subpoenas requested by the parties, a
hearing was held in G een River, Womng, during the term QOctober
20-21, 1982. Respondent appeared with counsel, and M. Donovan
appeared pro se, and the parties participated fully in the
hearing, and they both filed post-hearing argunents which | have
considered in the course of this decision

| ssue

The crucial issue presented in this case is whether or not
M. Donovan's clains of harrassnent and intimdation on the job
by m ne managenent because of his safety conplaints, including
his claimthat his wages were reduced because of these
conplaints, all of which he clainms resulted in his |leaving his
job, constituted a "constructive discharge" and ill ega
di scrimnation under the Act. Additional issues raised by the
parties are identified and discussed in the course of this
deci si on.

Applicable Statutory and Regul atory Provi sions

1. The Federal M ne Safety and Health Act of 1977, 30
U S.C. 0301 et seq

2. Sections 105(c)(1), (2) and (3) of the Federal M ne
Safety and Health Act of 1977, 30 U.S. C. 00815(c) (1), (2) and

(3).

3. Commission Rules, 29 CFR 2700.1, et seq.
Sti pul ations
The parties stipulated to the following (Tr. 7-11):

M. Donovan was enpl oyed by the respondent from January 28,
1981, to March 17, 1981. Respondent during this tine was
perform ng contractual work at the Tenneco Soda Ash Project, a
m ni ng operation owned and operated by Tenneco Corporation, and
t he product being mned was trona.

M. Joe Erger, M. John Murray, and M. Dave Warhol, were
during all times relevant to the conplaint in this case
supervi sory or manageri al
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enpl oyees of respondent at the mne construction site in
qguestion. These individuals had the authority to hire, fire, to
reconmend such action, and were otherw se authorized to direct
the work force and discipline enpl oyees.

The individual identified as "Doc" in M. Donovan's
conplaint is in fact one Janmes Kauss. However, the parties could
not agree whether M. Kauss was in fact a "l eadman", or
supervi sor or manager.

M. Donovan had a neeting with M. Warhol at his office in
Green River. However, the date of the neeting is in dispute.
Respondent believes that nmeeting took place on or about March 6,
1981, and M. Donovan believes the neeting was |ater.

M. Donovan's enploynent with the respondent ceased on March
17, 1981. However, respondent believes that M. Donovan
voluntarily quit his job on that date, and M. Donovan does not
consider it a voluntary quit.

Servi ce of subpoena

The | ocal sheriff's departnment was unable to effect service
on three potential wtnesses sought by M. Donovan. M. Donovan
identified them as Duane Baker, Floyd Chacon, and Del mer Fi scus,
and he stated that they were former oilers and co-workers who
wor ked at the construction project in question. M. Baker's
wher eabout s were unknown, M. Chacon was purported to be residing
in Granger, Wom ng, and M. Fiscus was purported to be "in the
Pi nedal e area | ooking for work". In view of the unavailability
of these witnesses, | requested M. Donovan to nmake a proffer as
to what they would testify to so as to unable ne to nmake a
judgrment and ruling as to whether their absence woul d be
prejudicial or critical to M. Donovan's case.

M. Donovan stated that M. Baker would testify as to the
use of drugs at the construction site and would confirmhis
efforts to arrange a neeting between M. Donovan and the fornmer
proj ect equi pnment superintendent John Murray. M. Mirray was not
subpoenaed, but is reportedly working for the respondent in
Springerville, Arizona (Tr. 8). M. Donovan stated that M.
Chacon could testify to the use of drugs by | eadman "Doc" on the
job, and "maybe sone safety conditions” (Tr. 9). As for M.

Fi scus, M. Donovan stated that he could testify as to the use of
drugs by "Doc" (Tr. 10).

After consideration of this matter, | concluded and rul ed
that the absence of these wi tnesses were not critical to M.
Donovan's di scrimnation conplaint. Aside fromthe fact that
efforts to locate themand to serve themw th the subpoenas were
not successful, | ruled that the question of the alleged snoking
of marijuana on the job site is one that was raised by M.
Donovan, and even if it were an established fact, the question of
discrimnation and retaliation against M. Donovan by nine
managenent personnel for these conplaints would be the crucial
qguestion for decision. As for the efforts by M. Baker to



arrange a neeting, M. Donovan testified
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that these efforts cane after his enploynent term nated, and M.
Donovan testified that during the week after he left his job, and
before filing his conplaint with MSHA, he made several attenpts
to call M. Erger, but was unable to reach him He did not know
why he did not go to the mne to try and see him but indicated
that a friend, Duane Baker, tried to set up a neeting with M.
Murray but could not arrange it. After that M. Donovan "forgot
about it", and filed his conplaint with MSHA (Tr. 141).

During the course of the hearing in this matter, MHA's
Denver Regional Solicitor's Ofice, through attorney Janmes
Barkl ey, made a |limted appearance at the hearing to file an
objection to a subpoena whi ch had been served on the inspector
who i nvestigated M. Donovan's discrimnmnation conplaint. The
subpoena was served on him by respondent's counsel, and MSHA' s
opposition stemed fromthe fact that the subpoena had been
served the day before the hearing, and MSHA' s counsel indicated
that MSHA had no opportunity to review the investigative files
and other material sought by the subpoena. After further bench
di scussion, and in view of the fact that M. Donovan had in his
possession a copy of MSHA's investigative report, respondent's
counsel agreed to release the inspector fromthe subpoena, and
the parties agreed that the inspector, Jerry Thonpson, had no
personal know edge concerning M. Donovan's conpl aint, but that
three pages fromhis report could be admitted as part of the
record in this case. Further, M. Thonpson confirmed that he
i ssued no citations to the respondent during his inspections at
the mine. In short, he confirned that he issued no citations for
any | eaky fuel trucks, or for enployees snoking marijuana (Tr.
47-56) .

Conpl ai nant' s testinony and evi dence

M. Donovan testified that three weeks before the
term nation of his enploynment he conplained to | eadman "Doc", M.
Erger, and his fell ow co-worker Dave Barnhouse about the |eaky
fuel truck condition. Al though M. Erger did tenporarily repair
the truck on one occasion, the problens persisted and M. Erger's
response to M. Donovan was for him"not to worry about it, just
get back to work". M. Donovan also stated that he conplained to
Dave Barnhouse and to "Doc" about their snoking marijuana in the
trucks while on the job, and that he let themthem know that this
was not safe. The conplaints were oral, and were nade two weeks
before his enployment ended. He also indicated that "Doc" and
M. Barnhouse advised himthat it didn't natter because they
snoked marijuana on their lunch hour (Tr. 13-15). He did not
conplain to M. Erger about the asserted marijuana snoking
because he did not know who el se nay have been invol ved and was
afraid that "I mght get hurt" (Tr. 16).

M. Donovan confirmed that he and M. Barnhouse were both
classified as "oilers" and were expected to do the sane work, but
t hat because of a "lazy eye" condition, M. Donovan was not
permtted to drive the fuel truck, and M. Barnhouse did the
driving. On one occasion, M. Barnhouse nearly backed over him
while driving the truck under the influence of marijuana, and M.



Donovan stated that he had to signal himthree tines to stop the
truck (Tr. 18).
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M. Donovan described his duties as an oiler and he believed that
"Doc" was in some supervisory position because he went around
"checking on all of our work and to tell us certain things that
needed to be done" (Tr. 18). M. Donovan confirmed that the
extent of his safety conplaints had to do with the | eaky fuel
trucks and the snoking of marijuana on the job by "Doc" and M.
Bar nhouse, and that these activities took place during the tine
he worked on the day shift. M. Donovan stated that after he
made a m stake and put sone gas in a diesel truck, and also put a
hal f quart of oil too nmuch in a welding machine, M. Erger
informed himthat he was going to cut his pay by $2.57 an hour.
At that tine, M. Donovan was maki ng $10.57 an hour, and he
confirmed that at the time his enpl oyment ended, he was naking
the sane wage and that M. Erger had not cut his pay as of that
date (Tr. 20-23).

M. Donovan confirned that he had been "witten up" by
respondent's safety departnent for refueling sone wel ding
machi nes while wel ders were working nearby, and he al so confirned
that he did not bring any of his safety conplaints to the
attention of MSHA because he "didn't know they existed". He also
rel ated an incident where he clainms that M. Erger instructed M.
Bar nhouse to hide sone | eaky fuel trucks from some MSHA
i nspectors who were on the property, and that M. Barnhouse took
the trucks out of service and parked them M. Donovan confirmed
that the inspectors did not inspect the trucks, and he al so
confirmed that he did not tell the inspectors about the |eaky
condition of the trucks (Tr. 24-37).

M. Donovan admitted that he had snoked marijuana "a time or
two" in the past, but denied that he ever did so while on the job
(Tr. 37-38). He knew that M. Barnhouse snoked marijuana on the
j ob, because he observed him"light up" while actually driving
the truck and his "responses or reflexes were real slow', and on
at | east two occasi ons when he signaled M. Barnhouse to stop the
truck "he kept on com ng", and he had to fall out of his way. He
agai n discussed the matter with M. Barnhouse, but did not
conplain to M. Erger or to respondent's nmanagenent about the
mar i j uana snoki ng. However, he did say that he visited the office
of respondent's personnel manager, M. Warhol, in Geen River,
but sinply advised himthat there were "safety problens on the
job". M. Warhol advised himto consult the safety departnent,
and al so suggested that he take a couple of days off. M.
Donovan indi cated that M. Warhol had arranged a further neeting
for himto discuss the matter w th nanagenment, but that when he
returned to work, M. Erger stated to himthat there would be no
nmeeting, and that M. Erger also stated to himthat as far as he
was concerned he didn't care if M. Donovan worked there anynore
(Tr. 41).

M. Donovan stated that after the abortive neeting with M.
Warhol, M. Erger and "Doc" "teaned up to get rid of hint (Tr.
41). He indicated that "Doc" would follow himaround the job
site, checking on his every nove, and that M. Erger threatened
to cut his pay. He also indicated that "Doc" worked for M.
Erger, but he conceded that "Doc" had no office at
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the site (Tr. 60). He stated further that he conplained to M.
Erger about "Doc's" treatnment, and that M. Erger stated that "he
didn't care" (Tr. 61). M. Donovan believed that "Doc's"
treatment of himstemed from his conpl aints about his snoking
marijuana, and M. Donovan stated that "Doc" was enployed by the
respondent, but he did not know if he was still enployed wth
them (Tr. 61). When asked to explain the circunstances of his
departure fromhis enploynent with the respondent, M. Donovan
stated as follows (Tr. 62-64):

Q March 17, 1981. Wsat pronpted you to | eave work,
not to go back? Just tell me in your words whether or
not you believe -- Just tell me howit cane to pass

t hat your enploynent was termi nated there.

A. Well, when they refused the safety neeting with ne
on a Monday, at that point the harrassnent kept on and

I think it was on a Wednesday | quit. | just felt like
they weren't going to help ne with any of ny conplaints
so | left on a Wednesday, | believe.

Q Now Wednesday -- March 17 according to ny cal endar
woul d have been a Tuesday.

A. It could have been Tuesday.
Q So it could have been either Tuesday or \Wednesday,

the 17th. D d you give the conpany any notice or did
you tell anyone you were | eaving?

A Well, after he told nme he was cutting ny wages |
deci ded there wasn't -- There was nothing nore | could
do there so | just quit. | told the time office people

-- They asked ne why | was quitting, what nmy reason was
for quitting and I told them| was under a | ot of
harrassnent. They didn't give ne no layoff slip or
nothing. | didn't get no kind of a l|ayoff slip.

Q Were you paid for the services that you perfornmed
out there up to the tine you quit?

A. No, | had to cone back and get ny check

Q But you were eventually conpensated?

A.  Yes.

Q D d anything transpire when you went back? D d you

make any attenpts to go back or did you contact anyone
fromthe conpany?
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A Afriend of mne, M. Baker, which was working out
there, he tried to line up a neeting with M. Mirray and
by the time he had that lined up I had already went to
MSHA. So M. Miurray was willing to talk to ne about it
after so many days had went by.

Q \Wat nade you decide to go to MSHA after you left

t he job?
A Well, | figured MSHA was a safety programfor the
people and if | let this thing go that nore people who

were involved with the drugs on the job and nore people
woul d be exposed to either getting hurt or getting
killed on the job so | decided | wouldn't let this go,
that it woul d be taken care of.

Q How did the fact that MSHA was in existence, or was
avail able to you, cone to your attention? Did soneone
tell you they were available or how did you come to
file a conplaint with thenf

A. | don't really renenber for sure how !l did that.

M. Donovan stated that a nonth or so after he |eft
enpl oyment with the respondent after he filed his discrimnation
conplaint with MSHA, he was told "by some friends" that "dozens
of people were either fired or run off their job for using drugs”
(Tr. 66). Wien asked why he had sinply not refused to work
around any hazardous fuel trucks, he responded "I was kind of
paranoid. | didn't want to get in any trouble. | wanted to keep
my job. | just tried tolive with the conditions as long as |
could” (Tr. 70). He also confirnmed again that the only tinme he
conpl ained to MBHA was "after | had quit. Then I later found out
that I could do something about it, I could go to MSHA and they
woul d do sonething about it. This was after | quit” (Tr. 71).

On cross-exam nation, M. Donovan reviewed his prior
enpl oyments with other m ne operators and constructi on conpani es,
and confirmed that for the exception of the issuance of safety
gl asses and boots by the respondent, he received no safety
training and that there were no safety neetings during the day
shifts which he worked on. However, he did confirmthat safety
nmeetings were held while he was on the night shift (Tr. 75). He
al so confirmed that he worked on the night shift for two or three
weeks before being switched to the day shift, and denied that his
wor k was ever questioned (Tr. 78). He also denied that the night
shift canme to an end because the men on that shift were drinking
and did not do their work (Tr. 80).

M. Donovan confirnmed that he conplained to M. Erger about
the | eaky fuel trucks on two or three occasions (Tr. 83), but he
could not recall whether he had first conplained to "Doc" and M.
Bar nhouse about their
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snoki ng marijuana (Tr. 84). He conceded that he didn't conplain
to M. Erger at first about the |eaky truck when he first noticed
it, but did so after the | eak "began gushing"” (Tr. 84). He also
confirmed that he did not conplain to any mechani cs about the

| eaky truck when he first noticed it (Tr. 86). He expl ai ned that
the | eaks came directly fromthe punp on the truck as well as the
hose nozzle, but that he personally never attenpted to fix the

| eaks (Tr. 87). He later stated that he did not have the proper
tools to fix any leaks (Tr. 88). He also confirned that he
brought the |leaky truck condition to the attention of "Doc", and
when he failed to do anything about it, he conplained to M.

Erger (Tr. 91). The first time he conplained to M. Erger, the
truck was tagged out by respondent's safety personnel, and M.
Erger had it fixed, and that M. Erger told himnot to worry
about it and that he would have it fixed (Tr. 92-93). M.
Donovan al so indicated that one of his co-workers Keith, whose

| ast nane he does not recall, also conplained to M. Erger about
the | eaky truck (Tr. 95).

M. Donovan indicated that "it was probably comon know edge
t hr oughout nmany, many people on the job" that mners were snoking
marijuana, and that other oilers commented to hi mwhen he was
getting off work that "they were going out to snmoke a joint" (Tr.
100), and that this was still during working hours (Tr. 101).
Al t hough M. Donovan cl ai nrs he was concerned about the safety
aspect of this marijuana snoking, he said the other workers wth
whom he di scussed the matter "didn't care" (Tr. 102). He
confirmed that he did not bring this to the attention of M.
Erger or to respondent’'s managenent because "he was scared", and
he confirmed that he did not notify any of respondent's safety
personnel about the marijuana snoking (Tr. 105).

M. Donovan stated that after the incidents where he put gas
in a diesel truck and over-filled a welder with oil, "Doc" began
harrassi ng hi mover these incidents and that he (Donovan) "blew
up at hinf, and the two exchanged words. At that point, M.
Donovan left the job site to seek out M. Warhol. Before
| eaving, he told M. Erger that he was upset over "Doc"
harrassing himand told M. Erger that he was going to see M.
Warhol. Wen he met with M. Warhol, he sinply told hi mabout
"safety problens on the job", but told himnothing specific, and
he told hi mnothing about the | eaky trucks or marijuana snoking.
M. Warhol informed himthat while safety problenms were not his
concern, he would arrange a neeting with superintendent Mirray,
M. Erger's superior (Tr. 114-124).

M. Donovan stated that after his enpl oynent ceased and when
he went back to pick up his final pay check, he was asked to sign
a paper, and he identified it as exhibit R 1. He indicated that
he did not renmenber telling anyone why he quit his job when he
returned to get his check (Tr. 129). He could not recal
receiving a copy of the paper which he signed (Tr. 131).
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M. Donovan deni ed ever making video tapes of anyone snoking
marijuana on the job, and he denied ever calling any official
enpl oyed by the respondent to informthemthat he had such tapes.
He al so deni ed ever calling any managenment official threatening
to "go public" with the tapes unless he was paid five mllion
dollars or given his job back (Tr. 133-135).

M. Donovan testified that he never heard "Doc" or Dave
Bar nhouse tell M. Erger about his safety conplaints, and M.
Erger never told himthat "Doc" or M. Barnhouse had informed him
about these conplaints (Tr. 136). M. Donovan al so conceded t hat
M. Erger told himhe intended to cut his wages because of the
fueling m stakes which he had made, and that he did not directly
state that he was cutting his wages because of his safety
conplaints (Tr. 138). He confirmed that his visit to M.
Warhol's office was his last attenpt prior to quitting that he
made to conmuni cate his safety concerns to respondent’'s
managenment personnel (Tr. 143-144). He also confirmed that "Doc"
never told himthat he was "harrassing hint' because of any
conpl ai nts concerning the | eaky fuel truck or the marijuana
snoking (Tr. 145).

During further testinony at the hearing, M. Donovan stated
that the | ast day he worked he was inforned that his pay woul d be
cut and that he "was just so discouraged | didn't want to stay
any longer™ (Tr. 137). He stated further that at the tine he
pi cked up his last pay check, he did not call M. Erger or M.
Warhol to advise themthat he was quitting his job. He
identified a copy of the "term nation paper"”, exhibit R 1, stated
that the signature which appears thereon "l ooked |ike his
signature", but he could not recall receiving a copy of the
docunent at the time he visited the site trailer office to pick
up his check and "sign out". He also stated that when he picked
up his check he told the tinme clerk that he was |l eaving his job
because he was being harrassed by "Doc" and had an agrunment with
him(Tr. 77, 79, 84-85). M. Donovan also identified exhibit
R-8, as his final pay check in the amobunt of $167.74 (Tr. 90).

M. Donovan stated that after he returned to work on Nonday,
March 9, he asked M. Erger about the nmeeting with M. Mirray.
"Doc" was present at that time, and M. Erger "inplied or told"
M. Donovan that there would be no neeting and that M. Donovan
and "Doc" were to "work this out between us" (Tr. 143). M.
Donovan stated further that he did not at that tinme tell M.
Erger about the snoking of marijuana, but sinply told himthat
"there were problens" which needed to be discussed (Tr. 146).
M. Donovan confirnmed that he never saw M. Erger snoke
marijuana, and that he never saw M. Erger observe anyone el se
snoke marijuana and do nothing about it (Tr. 147). M. Donovan
sumed up his desire to neet with M. Miurray as follows (Tr.
148-149):
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MR, DONOVAN: | wanted everybody to be there when |
exposed all this, and then there was no neeting.

had figured that all this could be exposed that norning
in which | was planning on doing that, but there was no
nmeeting at all.

THE COURT: kay. What if M. Mirray had been there
and you told himall about this?

MR, DONOVAN: | would think the probl emwoul d have been
corrected.

THE COURT: What kind of corrective action would have
been taken?

MR, DONOVAN: | woul d inmagi ne he woul d have
i nvestigated all these problens.

THE COURT: Ckay.

MR, DONOVAN:  And the man was a very intelligent man in
nmy estimation, | believe he woul d have brought sone
justice to these probl ens.

THE COURT: And that woul dn't have given you any cause
to |l eave the site, you still would have sat there and
wor ked?

MR DONOVAN:  Yes.

THE COURT: And what if M. Erger said that's fine, but
you're still going to be making $7.85 an hour because
we don't think you' re cutting the nustard. Then what
coul d have happened?

MR, DONOVAN: Well, I'd have a choice to stay or | eave.

THE COURT: But you don't think you' d have a
di scrimnation conplaint?

MR DONOVAN: Well, it would be much | esser without
this.

THE COURT: So, you're saying now, you're suggesting
that the fact that you weren't given an opportunity to
talk to sonebody higher up in the hierarchy of Brown &
Root to tell them about these problens so corrective
action would be taken, that that is what caused you to
just leave the mne site?

MR, DONOVAN: That and the harrassnent | was going
through with the foreman
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Davi d A. Barnhouse, confirnmed that he presently works for Tenneco
Corporation, but that he did work as an oiler for the respondent
and was M. Donovan's co-worker. He denied that "Doc" ever told
himor M. Donovan to "hide the trucks" from any MSHA i nspectors,
and stated that he was told to check the trucks and "watch what
you're doing" (Tr. 160). He confirmed that their fuel truck
| eaked "smal |l anounts of fuel on and off", but he coul d not
recall the truck ever being "tagged out" for any safety reasons
(Tr. 162), but did recall that it was cited one day because the
par ki ng emergency braked slipped and would not hold the truck
(Tr. 163).

M. Barnhouse denied that "Doc" ever clainmed that he and M.
Donovan were witten up for driving a truck into an area where
wel di ng was goi ng on, and he denied that he w tnessed any
argunents between M. Donovan and "Doc" (Tr. 164). M. Barnhouse
deni ed that he and "Doc" ever snoked marijuana on the job, and he
al so deni ed that on occasion, he snoked marijuana with M.
Donovan in the truck (Tr. 165).

When asked if he knew what this case was all about, M.
Bar nhouse replied as follows at Tr. 166:

THE WTNESS: Al | know is he's wanting noney off
Brown & Root for quitting the job. That's about all
know about these proceedi ngs.

M. Barnhouse al so confirned that M. Donovan subpoenaed hi m
to appear at the hearing, and that he has not seen nor spoken
with M. Donovan prior to the hearing and since he left his job
(Tr. 167). He denied any "harrassnent” of M. Donovan by "Doc"
and stated that "Doc" "Just tried to get the job done is all
can say" (Tr . 168). M. Barnhouse confirnmed that "Doc" was
al ways around the job site checking their work, indicated "that
was his job" (Tr. 168), but denied that "Doc" constantly foll owed
them around (Tr. 169).

M. Barnhouse recalled the incident concerning M. Donovan's
putting gas into a diesel truck, and confirmed that M. Donovan
hinself told M. Erger about the incident (Tr. 169). M.

Bar nhouse al so confirnmed that there were occasi ons when he
conpl ai ned about | eaky fuel on the truck due to excessive fue
fromthe punp, but that the conditions were always fixed (Tr.
171). He confirmed that he had runors about sone people | eaving
the job because of using drugs, but denied any personal know edge
of any of the details (Tr. 171).

M. Barnhouse recall ed one day when M. Donovan left the job
"in a very upset nmanner", but could recall none of the details
(Tr. 172). He conceded that during the time he worked with M.
Donovan he considered himto be "an honest person"” (Tr. 174).

On cross-exam nation, M. Barnhouse confirned that he went
to work at the site in question in February of 1980 or 1981, and
started working with M. Donovan a nonth or two later (Tr. 175).
During the tinme he
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worked with M. Donovan, there were conplaints about his work in
that he was "lax in the way he done things. He didn't wash
things quite the way it should be done. Sonetimes it was hard to
explain to himsone things |like the difference between di ese

wel ders and gas wel ders and so on" (Tr. 177). M. Barnhouse
deni ed speaking with any MSHA officials after M. Donovan |eft
the respondent's enploy (Tr. 177).

M. Barnhouse indicated that when he was enpl oyed by the
respondent he attended safety orientation classes while on the
job, and that safety nmeetings were held every two weeks and t hat
the | eadman met with the crew once a nonth. He never heard
anyone conpl ai n about marijuana snoking during any of these
safety meetings (Tr. 179-180), and he stated that he never
observed "Doc" snoke marijuana on the work site (Tr. 180). He
confirmed that M. Donovan did conplain about the |eaky fue
trucks during safety discussions, and that these conplaints were
about certain punps on the trucks. However, the punps were taken
of f and fixed and he was never required to use a truck with a
defective punp (Tr. 182). He also confirmed that he was never
directed to fuel any wel ding nmachi nes while wel ders were wor ki ng
above them and that had this been the case he woul d have refused
to work (Tr. 183).

Respondent' s testi nobny and evi dence

Davi d War hol, respondents group personnel nmanager, Houston
Texas, confirmed that he was respondent's personnel manager for
t he Tenneco Soda Ash Project at the time of M. Donovan's
enpl oyment. He expl ained the procedure for hiring for the
project, and expl ained the enpl oyee orientation program (Tr.

49- 56) .

M. Warhol stated that there are "lead nen" for each basic
craft, and while the lead nman is also a worker, he has the
responsibility for insuring the quality of the work being
performed. However, the | eadman has no authority to hire, fire,
or to independently give an enployee time off (Tr. 57, 58). He
does not have the authority to increase or decrease an enpl oyee's
wages (Tr. 59). However, a |leadman could direct the work of
ot her enpl oyees as long as it has been previously outlined by the
foreman, and in effect would be carrying out the foreman's orders
(Tr. 61).

M. Warhol stated that the respondent had an "open door™
policy at the construction project in question insofar as
enpl oyee conpl ai nts or grievances were concerned, and enpl oyees
wer e advi sed of the policy and procedures when they were hired
and notices to this effect were posted on enpl oyee bulletin
boards (Tr. 62).

M. Warhol confirnmed that he first net M. Donovan when he
applied for a job at the construction project. He was
recommended by project superintendent John Miurray, and he was
hired as an oiler. Since M. Donovan had an eye problem it took
t he project manager's approval to hire him(Tr. 63).
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M. Warhol testified that on Friday, March 6, 1981, sonetine
after lunch, M. Donovan cane to his office and stated that he
had an argument with Janes Kauss, who was al so known as "Doc".
The nmeeting was brief, and M. Donovan informed himthat he and
M. Kauss had called himan S. O B. M. Donovan indicated that
"he just wanted to get away fromit and so he left". He was
concerned that he didn't lose his job for wal king off the project
(Tr. 65).

M. Warhol stated that after speaking with M. Donovan, he
called M. Mirray, and rather than term nating M. Donovan, M.
Murray indicated that they would neet with himon the foll ow ng
Monday "to work this thing out". M. Warhol then advised M.
Donovan to "get away fromit for the weekend, cal mdown, and go
back Monday nmorning." M. Mirray told M. Donovan the sane thing
and that was the extent of the nmeeting (Tr. 66).

M. Warhol confirmed that he was the custodian of M.
Donovan's personnel file, and he identified his record, and he
confirnmed that M. Donovan was first hired as an oiler on the
ni ght shift on January 28, 1981, and his pay was $10.50 an hour.
He identified a notation that he nade to the file concerning his
meeting with M. Donovan on March 6, 1981 (Tr. 69-70; exhibit
R-4). He also identified an "assignment authority” formand a
"term nation form', both from M. Dojovan's personnel file
(exhibits R5 and R-1).

M. Warhol testified that when he nmet with M. Donovan on
March 6, he did not nention that enpl oyees were snoking marijuana
on the job, nor did he nmention that he had voi ced safety
conplaints to Joe Erger, or to "Doc", or that he was being
harrassed because of any safety conplaints or any work action
that he was taking (Tr. 104). After his neeting with M. Donovan,
he spoke with M. Mirray and M. Erger, and they assured hi mthat
there would be a neeting with M. Donovan on Monday. However,
during that tinme and March 17, when M. Donovan |left the job, M.
War hol had no know edge of M. Donovan's safety conplaints or his
conpl ai nts concerni ng the snoking of marijuana, and he | earned of
the matter after M. Donovan's termination and after he filed his
di scrimnation conplaint (Tr. 105).

M. Warhol stated that respondent enpl oyed approxi mately 800
people at the site in question and that Tenneco had | ess than 50
enpl oyees (Tr. 106). He confirmed that after the night shift was
laid off, M. Donovan and one other mner were retained and
transferred to the day shift, and this decision would have been
made by M. Mirray and M. Erger (Tr. 110). M. Warhol al so
confirmed that two people were term nated for snoking marijuana
on the job site, and that these are the only two incidents he was
aware of (Tr. 112). He deined any whol esal e layoffs, and has
heard no runors that 40 or nore miners were laid off for snoking
marijuana (Tr. 113).
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On cross-exam nation, M. Warhol confirmed that he was sinply the
"go- between" M. Donovan and M. Mirray in attenpting to set up
the Monday neeting in question. After his conversation with M.
Donovan of Friday, he told himto go hone and to return to work
on Monday. M. Warhol did not know why the meeting never took
pl ace and he did not know that M. Donovan had been term nated
until later when his "term nation interview' cane back to his
office. M. Warhol also indicated that he was not scheduled to
be at the neeting and that M. Donovan never contacted hi magain
after Friday to advise himthat the nmeeting did not take place
(Tr. 120), and the instant hearing is the first time he has seen
himsince he left his job (Tr. 139).

M. Warhol stated that respondent had a good safety record
during the Tenneco project and had no fatalities. He also
alluded to an intensive safety programat the job site by
respondent and Tenneco to insure a safe project (Tr. 124). M.
War hol confirned that he had no know edge that M. Donovan's pay
woul d be cut until after he left the job. After receiving his
"term nation interview', he learned that there was tal k of
denmoting himto a 2d class hel per (Tr. 138).

Joseph Erger testified that he was the mechanic genera
foreman at the Tenneco construction project site during M.
Donovan's tenure at that facility and that he was responsible for
t he supervision of all equipment repairs and servicing, and that
M. Donovan and approxi mately 22 other workers worked under his
supervision. He identified "Doc" as James Kauss, and confirned
that M. Kauss worked as a nechani c under his supervision, and
had worked for himbefore M. Donovan was hired. M. Erger
confirmed that M. Donovan worked initially as an oiler's hel per
and was pronmoted by himto nechanic and oiler (Tr. 157).

Al t hough M. Kauss was never formally classified as a "l ead man"
M. Erger confirmed that he instructed M. Kauss to "oversee the
oilers" to make sure they were doing their tasks, and that he
gave M. Kauss daily instructions in this regard (Tr. 158).

M. Erger confirmed that M. Kauss, M. Donovan, and the
other oilers worked the 9:00 a.m to 6:30 p.m shift, and he
confirmed that he (Erger) had the authority to initiate any
denotion, pronotion, or termnation of enployees, and he al so had
the authority to grant enployees |eave. M. Kauss had none of
this authority (Tr. 160).

M. Erger confirmed that he observed the night shift crew
after he had sonme probl ens, and that M. Donovan appeared to be
the only one doing any work. Wen the crew was |ayed off, he
decided to retain M. Donovan and to reassign the night shift
foreman to another job (Tr. 163-164). M. Donovan was placed on
the day shift, and while he did not supervise himclosely there
cane a tinme when M. Donovan admitted that he had fueled a wel der
with gas rather than with the required diesel fuel. A second
i nci dent occurred when M. Donovan put too nmuch oil in a welder,
and the machine had to be repaired. As a result of these
i ncidents, he told M. Donovan that "I didn't think he was the
oiler that he was or said he was" (Tr. 166).
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Wth regard to the "shouting match" between M. Kauss and M.
Donovan, M. Erger stated that while he was not present, he could
hear them argui ng, and when he inquired as to what was goi ng on,
M. Donovan was upset and told himthat he was "going to the
office" and that he (Erger) told him"it would be fine". By
"office", M. Erger neant the adm nistrative office on the site
where M. Mirray, the project manager was | ocated, and he
expl ai ned the events which followed as follows (Tr. 168-169):

Q (BY MR MLAIN, continuing): No, okay. Anything
el se occur that day in regard to this argunent?

A.  Yeah, there was plenty | guess that happened, and
apparently M. Warhol called M. Mirray and told him
that M. Donovan cone down there and, you know, was all
upset and everyting. And himand Doc had an argunent or
sonmething. And | didn't know what the full thing was
onit. And M. Mirray told ne to go ahead and pick up
a phone, call himback and find out what went on, and
this was, | assune Donovan was probably still down
there. And | talked to M. Warhol, | found out a
l[ittle bit nore about it because when M. Warhol first
called I was in the office with M. Mirray. And M.
Murray, while he was getting his call, kind of pulled
t he phone down, |ooked at me and he says, do you know
your oiler wal ked off the job. And he was kind of
concerned about it that he wal ked off the job. And
wel I, he was upset about hinmself, | should say. And I
told him | says, I'mnot going to do nothing about it
because he stated to ne he was going to the office.
And like | say, that's why | called it a |lack of
communi cati on.

THE COURT: You thought he was going to the office
right there on the site? He didn't tell you he was
going dowmn to M. --

A. | didn't pursue that. He could be term nated for
wal ki ng off the job, because | didn't feel he was
really at fault at all. And after talking to M. Warhol
on the phone, he said that, you know, we could get

t oget her Monday and straighten this all out.

M. Erger testified that when M. Donovan returned to work
the foll owi ng Monday, he spoke with himand M. Kauss just
outside his office at the site, and M. Donovan told himthat "he
could work this out with Doc and it would be all right" (Tr.

170). No one described the precise problem and M. Erger stated
that he had heard that the two had gotten
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into a "personality conflict or whatever there was supposed to
have been sone cuss words between thent, and M. Erger confirnmed
that he never heard anynore di sagreenents or argunents between
the two, and if there were, none were ever brought to his
attention. He also confirmed that at no tine during the
conversation on Monday with M. Donovan did he ever request to
meet with M. Miurray, and at no tinme did he ask where M. Mirray
was and gave no indications that he expected M. Mirray to be
there. M. Erger believed that the matter had been resolved (Tr.
171).

M. Erger conceded that |eaky fuel trucks were a problem
and that the punps and packi ng gl ands woul d go bad, but that the
normal procedure called for the trucks to be brought to the shop
for repairs and he would not always be aware of the conditions.
On one occasion, M. Donovan brought a |leaky truck to the shop
for repairs after the safety departnent stopped it and took it
out of service, but M. Erger could not recall when this happened
(Tr. 172).

M. Erger testified that the incidents in which M. Donovan
put gas rather than diesel in a vehicle and over-filled a wel der
with oil occurred during the Friday after the Monday neeting wth
himand M. Kauss. He discussed the matter with M. Donovan on
the Monday before he left the job, and explained to himthat he

was going to "cut himback to helper”". He also stated that he
expl ained to M. Donovan that "this would give himan opportunity
to work and |l earn, and he would still have his job". M. Erger

clains that M. Donovan inplied to himat that time "that he was
glad I was doing that rather than just turning himloose" and "he
inplied to me that he was glad to keep his job" (Tr. 174). At
that time, M. Donovan gave no indication that he was having
problenms with anyone, and in fact, at no tinme during his

enpl oyment did M. Donovan ever indicate that he was having any
problenms on the job (Tr. 174).

M. Erger denied any "w tchhunt" against M. Donovan, and
denied that he made it a point to observe his work for reasons
ot her than those which were work related. He also denied any
"grudges" against M. Donovan, and at no tine did he observe any
enpl oyees snoking marijuana on the job. He also indicated that
he was never advised of M. Donovan's attenpts to "correct"” M.
Kauss or M. Barnhouse (Tr. 175). He confirned that the decision
to denote M. Donovan to an oiler's hel pers was his decision
alone, and at no tinme did M. Kauss ever advise himto denote or
fire M. Donovan (Tr. 176).

M. Erger confirmed that during his enploynment at the site
t he respondent received one safety citation for a broken front
spring on a truck, and he denied ever instructing any of his
personnel to "hide" the fuel trucks fromthe inspectors. He
confirnmed that he did instruct themto be aware of the fact that
i nspectors were at the site and "to straighten up their act, you
m ght say to make sure that they checked their wheels and such”
(Tr. 178).
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M. Erger identified exhibit R 1 as the "assignnent termn nation"
formwhi ch he signed on March 19, 1981, in which he rated M.
Donovan's job performance as "fair". He explained his rating as
"judging fromthe man's performance | had really nothi ng agai nst
his willingness to work and, you know, be a hand, but he was not
an oiler as such as to be a journeyman" (Tr. 179). He also
i ndi cated that he had no know edge that M. Donovan quit his job
until he received the formand received a phone call at his
office that M. Donovan had quit (Tr. 179). Although the form
shows that M. Donovan signed it on March 17th, M. Erger stated
that he kept it until he signed it on March 19, because he
t hought that M. Donovan may have had sone second thoughts about
quitting and would cone in to see him \Wen he heard not hi ng
further from M. Donovan, he went ahead and signed the form (Tr.
180) .

M. Erger denied that he ever told M. Donovan that he no
| onger needed him and he asserted that if this were the case he
could have fired him He decided to keep hi mbecause "it's a
whol e I ot better to make a hand rather than run one off" (Tr.
180). He confirmed that he took no further steps to formally
denote M. Donovan because he wanted to discuss the matter with
himfurther, but had no opportunity to do so when he quit (Tr.
182).

On cross-exam nation, M. Erger denied that M. Kauss ever
"came running to him conpl ai ni ng about M. Donovan's work
performance (Tr. 183). During further cross-exam nation of M.
Erger by M. Donovan, M. Donovan's recollection of the Monday
meeting with M. Erger and M. Kauss is that M. Erger stated
that he and M. Kauss could "work it out” and if that was not
possi ble, M. Erger didn't care if he worked there or not (Tr.
189). M. Donovan conceded that M. Mirray may have been in his
office at the site, and he explained that he did not seek hi m out
because M. Erger told himthat a neeting was not necessary, and
that he should go back to work and "work it out" with M. Kauss
and that M. Miurray need not be involved (Tr. 190). M. Erger
denied that this was true (Tr. 190).

In response to further questions, M. Erger stated that he
advi sed M. Donovan that he was going to "cut himback to hel per
and cut his pay" on Monday, March 16, the day before he quit on
Tuesday, March 17, and when he told himthat he had no indication
that M. Donovan would | eave his job (Tr. 196-197). M. Erger
confirmed that after M. Donovan |left the job, M. Barnhouse told
himthat everytime M. Donovan checked the oil in the machi ne "he
had to go behind himand check it", but he denied that M.

Bar nhouse ever commented about M. Donovan's work before he |eft
(Tr. 199). Regarding any "harassnent” of M. Donovan by M.

Bar nhouse or M. Kauss, M. Erger stated as follows (Tr.
200-201):

Q M. Donovan seens to inply here that Barnhouse and
Doc and you sort of conspired to run himoff the job.
VWhat say you to that assertion?
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A It's not true.

Q GCkay. |Is it possible that Barnhouse and Doc,

wi t hout your knowl edge or, you know, gave himsuch a
rough time that they ran himoff the job? And if | can
bel i eve that, would you have been aware of that
situation?

A. No, | wouldn't have been aware of it, | wouldn't
have put up with it.

Q So, M. Donovan never cane to you and told you that
Doc and Bar nhouse were giving hima hard tinme?

A. No.

Q He never cane to you and told you that Barnhouse
was nore or less tailgating himall the way around, and
I mean that Doc was follow ng himaround checki ng up on
him trying to find things wong with his performance
and all that?

A, No, sir.

Q D d you ever nake a statenent to M. Donovan on
t hat Monday that you'd just as soon he drag up?

A, No, sir.

M. Erger confirmed that routine safety neetings or "safety
chats" were held anmong the different crafts on the job, and that
a general safety neeting was held in each Monday (Tr. 204-206).
Since the oilers and nmechanics cane in at different hours, each
group was responsible for their own daily safety sessions (Tr.
206-212) .

Janes Kauss, nechanic, confirnmed that his nick nane is
"Doc". He confirned that he worked for the respondent until June
12, 1982, when he was laid off (Tr. 213). He described his
duties while enployed at the construction site in question, and
confirmed that he reported to M. Erger (Tr. 214). He denied
that he was ever classified as a "l eadman" or ever performed the
duties of a |leadman. He stated that he had no authority to hire,
fire, pronote, or denote any enployee, but that if he believed an
enpl oyee deserved a raise he "could put in a word for hinl with
M. Erger (Tr. 215). He confirnmed that he received instructions
fromM. Erger in the norning as to the equi pnent which needed to
be serviced, and he confirned that either he or M. Erger held
safety meetings for the equipnent people (Tr. 216).
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M. Kauss stated that he began working with M. Donovan when he
was assigned to the day shift, and that when he first worked wth
himon the fuel truck a couple of tines, he needed some help with
checking the oil and water in the radiator. He confirnmed that he
had one argunent with M. Donovan about two weeks after he
started work on the day shift and the argunent was over his
failure to properly was down a diesel fuel island (Tr. 218, 220).
He confirmed that the argunent "was mdly hot", but he denied
swearing at M. Donovan (Tr. 220).

M. Kauss confirned that he and M. Donovan net with M.
Erger for about ten minutes on the Monday after M. Donovan had
gone to see M. Warhol, and he believed their problens had been
worked out (Tr. 221). He denied that he and M. Barnhouse ever
snoked marijuana on the project, and he denied ever observing
enpl oyees doing so. He also denied that M. Donovan had ever
conpl ai ned to hi mabout any marijuana snoking on the job (Tr.
221-222).

M. Kauss identified exhibit R 12 as his "reduction in
force" form confirned that it indicates his job classification
as "heavy duty nechanic", and he confirmed that this was his job
during his entire enploynment period with the respondent (Tr.
223). M. Kauss confirned that he was currently unenpl oyed and
was never offered any enpl oynment by Tenneco, nor has he applied
for a job with them (Tr. 223).

M. Kauss confirned that he checked on all of the oiler's
wor k whil e he was enpl oyed and he denied that he ever went out of
his way to check up on M. Donovan's work. He indicated that it
was his responsibility to repair |eaky fuel trucks, and denied
that he ever refused to repair any called to his attention by M.
Donovan (Tr. 225). He denied any prom ses or threats for his
testinmony in this case (Tr. 226).

On cross-exam nation, M. Kauss confirned his experience and
education as a nechanic, and he also confirned that while he has
snoked marijuana, he never did it on the job (Tr. 234). M.
Kauss denied that he called M. Donovan an "S. O B." on March 6,
at the tine of their argunent over the spilled fuel at the diesel
i sland, and he confirmed that this is when M. Donovan told him
"he was going to the office" over that encounter (Tr. 237). He
deni ed that he and M. Donovan argued agai n on the subsequent
Monday when they met with M. Erger (Tr. 238).

In response to further questions, M. Kauss stated that
safety meetings were held every Monday norning at the mechanic
shop and that he would go over a "safety check sheet” with the
men, and that M. Donovan was usually present at these neetings,
whi ch took about five mnutes (Tr. 249). M. Kauss denied he had
ever threatened or harassed M. Donovan in any way, and he was
not aware of any safety conplaints made by M. Donovan (Tr. 251).
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Fi ndi ngs and Concl usi ons

It is clear that a m ner has an absolute right to nmake
safety conpl aints about m ne conditions which he believes present
a hazard to his health or well-being, and that under the Act
these conplaints are protected activities which nmay not be the
notivation by mne managenent in any adverse personnel action
agai nst an enpl oyee; Sec. ex rel. Pasula v. Consolidation Coa
Co., 2 FMSHRC 2786 (Cctober 1980), rev'd on other grounds sub
nom Consolidation Coal Co. v. Marshall, 663 F.2d 1211 (3d Gir.
1891), and Sec. ex rel. Robinette v. United Castle Coal Co., 3
FMSHRC 803 (April 1981). 1In order to establish a prima facie
case a miner must prove by a preponderance of the evidence that:
(1) he engaged in protected activity, and (2) the adverse action
was notivated in any part by the protected activity. Further, the
m ner's safety conplaints nust be made w th reasonabl e pronpt ness
and in good faith, and be conmunicated to m ne managenent, NSHA
ex rel. Mchael J. Dunmire and Janes Estle v. Northern Coa
Conpany, 4 FMBHRC 126 (1982).

The thrust of M. Donovan's discrimnation conplaint in this
case is that he conplained to certain nmne nanagenent personne
about certain | eaky fuel truck conditions and the snoking of
marijuana on the job by mners while engaged in their work. He
al l eges that the snoking of marijuana jeopardi zed his safety, as
well as the safety of other miners in that the snoking of
marijuana and the use of drugs on the job resulted in at | east
one incident where he clains a fell ow worker nearly backed over
himwith a truck while under the influence of drugs. Wth regard
to the | eaky fuel trucks, M. Donovan clainms that rather than
taking corrective action to insure that the conditions were
repai red, certain mne nanagenment personnel directed the work
force to "hide the trucks" from MSHA i nspectors who were on the
scene.

In his anended conplaint, as well as in a pretrial
deposition taken by respondent's counsel, M. Donovan cl ai ned
that his safety conplaints were nade to equi pnent supervisor and
foreman Joseph Erger, personnel nanager David Warhol, and a
"l eadman” known to himonly as "Doc" (Janmes Kauss). M. Donovan
also clainmed that M. Kauss, as well as M. Donovan's co-worker,
Davi d Barnhouse, snoked marijuana on the job, and that he
conplained to themalso in an effort to get themto cease and
desi st.

M. Donovan clains that as a result of his safety
conpl aints, he was harassed and intimdated by M. Kauss and M.
Bar nhouse on the job, and that M. Kauss becane hostile and
sought to discredit himby conplaining about his work, calling
hi m derogatory nanmes, and provoking argunments with him all of
which made it difficult for himto continue working.

M. Donovan clainms further that rather than taking
corrective action with regard to his conmplaints, M. Erger
encouraged himto seek work
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el sewhere or to quit his job, ignored his conplaints, and denied
hi m access to, or an opportunity to neet wi th superintendent John
Murray, all in an effort to prevent conplete disclosure of his
conplaints. In addition, M. Donovan clainmed that his wages were
cut by $2.50 an hour, with no change of duties, because of his
safety conplaints. In short, M. Donovan clained that the actions
taken against himby M. Erger and M. Kauss were notivated in

| arge part by his safety conplaints concerning | eaky fuel trucks
and the snoking of marijuana.

The crucial question in this case is whether the respondent,
acting through or by any of its supervisors or managers, viol ated
Section 105(c) of the Act by denpoting, harassing or otherw se
intimdating M. Donovan, and/or firing or constructively
di scharging himfor engaging in protected activities. The
parties stipulated that Joseph Erger, David Warhol, and John
Murray were supervisors and/ or managerial officials enployed by
the respondent at the tine of M. Donovan's enpl oynent, and that
these officials had the authority to hire, fire, discipline and
i ndependently direct the work force. Accordingly, as to these
i ndividuals, the issue is whether the record supports findings or
conclusions that they individually, or collectively, violated any
of the protections afforded M. Donovan by the law. A further
i ssue is whether purported "l eadman" Janes Kauss, was in fact a
supervi sory or managerial enpl oyee or agent of the respondent
during the period in question, and if so, whether he al so
di scri m nated agai nst M. Donovan, either individually or
col l ectively.

M. Donovan's Safety Conplaints
Enpl oyee' s Use of Drugs

Wth regard to M. Donovan's all egations concerning the
snoki ng of marijuana on the job, M. Donovan was not shy about
di scussing this with the individuals whom he clains were using
drugs. Although I can understand his concern for his own
personal safety, | find it strange that he made no attenpts to
informthe | ocal authorities at that tinme about such a problem
particularly in a situation where he clains "dozens" of persons
were involved. As a matter of fact, during the course of the
hearing in this case, M. Donovan contacted the | ocal police
department in Green River and requested sonmeone fromt hat
department to cone to the hearing. A "plain clothes" police
i eutenant wal ked into the courtroomduring the trial and
testinmony in this case, and after identifying hinself to nme he
stated that M. Donovan had requested soneone to cone. After a
brief conference with this individual in private, | was convinced
that he had no personal know edge of M. Donovan's discrimnation
conpl aint, and did not even know who he was. After a further
conference with M. Donovan, the police representative departed.

M. Donovan's cl ai ns concerning the use of drugs at the
construction site in question escalated into a nost serious
pretrial allegation by the respondent that M. Donovan attenpted
to extort noney or his job
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back fromthe respondent in exchange for a prom se by M. Donovan
that he would not "go public" with certain video tapes which he
cl ai med he had showi ng m ners using drugs on the job. Al though
respondent supported its pretrial allegation in this regard with
a sworn affidavit fromthe individual with whom M. Donovan
purportedly had a tel ephone conversation with, and presented
testinmony and ot her docunentation in support of its allegations
of extortion, M. Donovan denied that he nade the call in
question and | find it unnecessary to nake any findings on this
qguestion, particularly in light of the serious crimna

i mplications of such an allegation (Tr. 106-107; 125-128;
exhibits R 6 and R-10).

M. Donovan and M. Kauss adm tted snoking marijuana in the
past, but M. Barnhouse and M. Kauss denied they ever used it on
the job, and M. Erger denied that he ever used drugs or observed
ot hers snoking marijuana while at work. Respondent's counse
conceded that the use of marijuana or other drugs by enpl oyees on
the job presents a serious safety hazard and concern. However,
even if | were to accept M. Donovan's assertions and testinony
as true, the critical issue is whether his safety concerns were
in fact conmuni cated to m ne managenent, and in return, rather
than taking corrective action, managenent harassed and
intimdated himto the point where he was forced to | eave his
job. In short, the issue is whether M. Donovan's safety
conpl ai nts, once communi cated to m ne nmanagenment, resulted in his
"constructive discharge".

M. Erger and M. Warhol denied that M. Donovan ever
mentioned the use of drugs or marijuana by anyone during their
conversations and neetings, and | find themto be credible
wi t nesses and believe them | seriously question M. Donovan's
credibility. In light of M. Donovan's prior assertions and
subsequent denial s regardi ng the question of whether he
conmuni cated his marijuana snoking allegations to mne
managenent, | seriously question his credibility on this
guesti on.

In his deposition, at pages 12-15, M. Donovan stated that
he specifically advised M. Erger, on at |east two occasions,
that M. Kauss and M. Barnhouse were snoki ng marijuana on the
job in the truck and that he had observed them doing so. He also
stated that he specifically told M. Erger that their snoking of
mari j uana endangered the lives of hinself and other mners, and
that M. Erger assured him"he would take care of it". M.
Donovan al so stated in his deposition that "there were a | ot of
peopl e usi ng dope on the job", and that this was a "daily
occurrence". He clains that he "could get no satisfaction on the
job" and went to conplain to personnel manager Dave \Warhol about
the situation, deposition, pg. 15.

During the hearing in this case, M. Donovan recanted his
prior statements made in his deposition and confirmed that he
never told M. Erger or M. Warhol about the alleged snoking of
marijuana on the job. Wen the deposition was received in
evidence (Tr. 35; 46), M. Donovan alluded to certain statenents



therein which he clained "were incorrect".
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He was given an opportunity to review his prior statements and to
explain or correct any statenments which he believed were

i naccurate (Tr. 36-46). After doing so, he recanted his prior
statenments that he had advised M. Warhol and M. Erger about the
marij uana snmoking on the job (Tr. 36-37; 43).

Wth regard to M. Donovan's asserted marijuana snoki ng
"safety conmplaint” to James Kauss, | conclude and find that there
is no credible evidence to support a finding that M. Kauss was
in fact part of mne managenent. The fact that M. Donovan nmay
have believed he was, doesn't make it so. Thus, | find
respondent's testinony and evidence that M. Kauss was not in
fact a "l eadman”, a manager, or an agent of the respondent
credi bl e.

During his cross-exam nation of M. Kauss, M. Donovan
stated that to his know edge, M. Kauss was not a nechanic. M.
Donovan stated that he considered himto be a "l eadnan" because
"he woul d cone around and tell us what to do every day and here
and there and chew on peopl e whenever he felt |ike, so apparently
he was the | eadman" (Tr. 228). However, respondent has rebuted
M. Donovan's assertions and has established by a preponderance
of the probative and credible testinony that M. Kauss was in
fact a mechanic and not part of m ne managenent.

Even if | were to conclude that M. Kauss was part of m ne
managenent, | find no credible evidence to support a finding that
he harassed or intimdated M. Donovan. M. Kauss had no
authority to hire or fire anyone, and the fact that M. Donovan
saw fit to | eave his job over his sonmewhat heated argunments with
M. Kauss does not per se nean that M. Kauss "ran himoff the
job"™ or otherw se conspired to "get him for conpl ai ni ng about
hi s marijuana snoking.

There is nothing in the record to suggest that during his
enpl oyment tenure with the respondent M. Donovan nade any safety
complaints to MBHA with regard to any all eged use of drugs by
mners on the job. |In addition, in view of the above findings
and conclusions, | conclude and find that M. Donovan did not
conmuni cate any safety conplaints concerning the use of marijuana
or other drugs by mners on the job to anyone in nine nanagenent
during his enploynent at the work site in question.

The Leaky Fuel Trucks

It seens strange to ne that at no tinme during his enpl oynment
at the mne in question did M. Donovan nmake any safety
conplaints to any MSHA inspectors about the |eaky fuel conditions
on his truck or the fact that m ne managenent was "hiding the
trucks fromthe inspectors". M. Donovan's assertion that he
didn't know of MSHA's existence until he filed his discrimnation
conplaint is inconsistent with his allegations inplying that
managenent hid the trucks frominspectors when they were on the
property. It is also inconsistent with M. Donovan's assertions
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that while on the property, the inspectors never inspected the
trucks. Further, since M. Donovan testified that he had severa
"encounters" with respondent's safety personnel at the job site,
he coul d have conpl ained to them about the |eaky truck

condi tions.

M. Donovan's assertions of being "unaware" of MSHA is
further contradicted by his own testinony that during his
enpl oyment at the site an MSHA i nspector asked himabout a
front-end | oader which had apparently been involved in a fatality
whi ch MSHA was | ooking into (Tr. 185-186). In ny view, M.
Donovan had anpl e opportunity to bring to MSHA' s attenti on any
conditions concerning the trucks which he believed threatened his
safety. In addition, he had an absolute right to refuse to work
under such conditions, and at |east on one occasion he did bring
to M. Erger's attention a mal functioning fuel punp which was
corrected and repaired.

VWhile the record in this case does suggest that there were
some problens with | eaky fuel punps on the trucks, respondent has
est abl i shed through the credible testinony of M. Erger, M.

Bar nhouse, and M. Kauss that these matters were attended to and
that the trucks were either taken out of service or repaired.
Further, there is no evidence that the respondent had ever been
cited by MSHA or any state inspectors for any |eaky fuel truck
conditions. Further, while the record al so suggests that there
were sonme problens with the fueling of welders in the vicinity
where men were working, these matters were apparently attended to
by respondent’'s own safety departnent, and at |east on one or two
occasi ons, M. Donovan may have hinsel f been involved in those

i nci dents.

I conclude and find that M. Donovan's asserted "safety
conpl ai nts" concerni ng any | eaky fuel trucks anounted to nothing
nmore than his calling these conditions to the attention of
managenent, and that the conditions were ultimately corrected.
Further, M. Donovan conceded that he never specifically brought
these so-called safety conplaints to the attention of M. Erger

or to M. Warhol, and even if he did, |I cannot conclude that they
retaliated against himin any way for voicing these safety
concerns. | make these sanme findings with respect to any such

conplaints that M. Donovan clainms he nade to M. Kauss.
The Al | eged Harassnment and Intimdation

The record in this case reflects that M. Donovan was hired
at the project by M. Erger upon the recommendati on made to M.
Murray by M. Donovan's friend Duane Baker. After some personne
probl ens devel oped with the night shift crew, problens which
apparently did not directly involve M. Donovan, all of the night
shift, with the exception of M. Donovan and anot her enpl oyee,
were apparently dism ssed, and the night shift was di sbanded.
M. Donovan was retained on the day shift, and the decision in
this regard was made by M. Erger and M. Mirray. Further, even
t hough M. Donovan had an eye condition which resulted in his
failure to pass an initial physical exam nation, he was stil



retained in his capacity
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as an oiler naking nore noney than his co-worker Dave Barnhouse,
who drove the truck to which he and M. Donovan were assi gned,
and M. Barnhouse al so conti nued doing the work of an oiler.

M. Warhol testified that when M. Donovan canme to his
office in an obviously agitated and irritated state on Friday,
March 9, over his encounter with M. Kauss, M. Wrhol suggested
that he take the weekend off to "cool down" and to return to work
t he next Monday. M. Warhol testified further that he was
concerned that M. Donovan's |eaving work would result in his
term nation, and he acted as an internediary in an attenpt to set
up a neeting with nmanagenment to resolve M. Donovan's probl ens.
At that point in time, M. Warhol had no know edge of any
specific conplaints by M. Donovan, and he heard nothing further
from M. Donovan until he later |learned that he had left his job.

I find nothing in the record to support a finding or
conclusion that M. Warhol did anything to violate M. Donovan's
rights. M. Warhol inpressed nme as a nost honest and credible
witness, and there is no evidence to show that he was ever
i nformed or made aware of M. Donovan's alleged safety concerns.
Wth regard to the abortive nmeeting with M. Mirray, | find that
this was outside M. Warhol's control, and | accept his testinony
that once he told M. Donovan to take sone tine off to "cool
down" and never heard from hi magain, he assumed that any
probl enrs whi ch he may have had were resolved. In short, there is
no credi ble testinmony or evidence to suggest that M. Warhol
harassed, intimdated, or otherw se acted to intimdate M.
Donovan. Nor is there any evidence that he violated any of M.
Donovan's rights under the Act, or was part of any "conspiracy”
or "witch hunt" to force M. Donovan to quit his job. | nmake
t hese sane findings and conclusions with regard to M. John
Mirr ay.

| agree with the respondent’'s argunent that M. Erger's
decision to denote M. Donovan was based entirely on
nondi scrimnatory and non-retaliatory reasons and woul d have

occurred regardl ess of any purported protected activity. | find
M. Erger's testinony that he considered | owering M. Donovan's
wages and reassigning himas a helper to be credible. | also

conclude that M. Erger's decision in this regard was pronpted by
the two incidents concerning M. Donovan's putting gas in a

di esel piece of equipnment and putting too nmuch oil in a welder.
Al t hough M. Donovan characterized these incidents as "honest

m st akes™, they did result in damage to the wel der, and required
M. Kauss to drain the gas out of the diesel tank. Under these
ci rcunmst ances, | conclude that M. Erger was justified in
believing that M. Donovan's work performance was not what he
expected it to be. Further, as the record in this case
establishes, at the tine M. Erger inforned M. Donovan that he
was going to demote him M. Erger had no know edge of M.
Donovan' s conpl ai nts.
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VWhile | recognize the fact that M. Donovan may have made an
"honest m stake" when he put gasoline in a diesel piece of
equi prent, and overfilled a welder with oil, and that these two
i nci dents cane shortly after his Monday neeting with M. Erger
and M. Kauss, there is nothing to suggest that M. Donovan was
harassed by M. Erger over this incident. The over filling of
the wel der caused the nmachine to be taken out of service for
repairs, and | can understand M. Erger's concern about M.
Donovan's ability to performhis job as an oiler. | can also
appreci ate and understand the concern that M. Kauss may have had
over these incidents, particularly in a situation where M. Erger
apparently relied on M. Kauss to make sure that his men were
doing their job right. Further, fromthe record in this case, it
appears to nme that any differences between M. Kauss and M.
Donovan preceded the two incidents in question, and their
"shouting match" took place the week before. Gven the fact that
M. Erger testified that he could have fired M. Donovan over the
two incidents in question, his decision to retain himdoes not
indicate to me that M. Erger was "out to get" M. Donovan. It
seens to ne that M. Erger could have done that by sinply firing
hi mon the spot rather than deciding to keep him and that fact
that M. Erger advised himthat he probably would reduce his pay
and reassign himas a hel per is a nmanagenent decision that M.
Erger had a right to make.

M. Donovan testified that when he put too nmuch oil in a
wel der M. Kauss spoke to himin a "hasty type" way, was agitated
over the mistake he had made, but did not curse himat that tine
(Tr. 239). During the incident when M. Donovan put gas in the
di esel truck, M. Kauss went to find the tools to drain it, and
M. Donovan stated that he "conme back out and was cussing this
and that" (Tr. 240). Wen asked whether M. Kauss was cursing at
him M. Donovan stated "he was cussing because he said, you guys
are not doing your job correctly when you put the gas in a diesel
rig" (Tr. 240). Wen asked whether M. Kauss was cursing at him
or sinmply "over the situation", M. Donovan stated that M. Kauss
said "you son-of-a-bitches ain't doing the job right" (Tr. 241),
and M. Donovan indicated that M. Kauss was "apparently”
referring to both himand M. Barnhouse (Tr. 241).

M. Donovan testified that "the dope issue" which he
di scussed with M. Kauss was prior to the time that he went to
see M. Warhol, and that when he conplained to M. Kauss about
his use of drugs M. Kauss called him"a hick" or "sonmething to
that effect”. Wen asked whether M. Kauss cursed himat that
time, M. Donovan replied "the word he used, | can't think of
right now' (Tr. 243).

M. Donovan confirmed that M. Kauss "used such words" when
somet hing went wong to agitate him and he al so confirned that
when they argued on March 6, he too "said a few things" but did
not swear at M. Kauss (Tr. 244). These were the only instances
that M. Donovan could recall M. Kauss using "strong words" with
him (Tr. 244).
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After careful consideration of the entire record in this case,
i ncludi ng ny observations of M. Donovan and M. Kauss during the
course of the hearing, | believe that M. Donovan's
"frustrations" stemfromhis obvious dislike of M. Kauss. Aside
fromthe allegation that M. Kauss snoked marijuana, that dislike
obviously flows from M. Donovan's opinion that M. Kauss was not
a particularly conpetent worker, his resentnent of M. Kauss for
guestioning his work, and the ensuing argunments which resulted
fromM. Kauss' calling M. Donovan's shortcomngs to his
attention. As a matter of fact, in his two-page post-hearing
statenments M. Donovan states "I feel | was discrimnated against
by the respondent in that they allowed an unqualified person,
James Kauss, to supervise other enployees, and allowed this man
to discrimnate against ne and to report untrue statenents on ny
working abilities".

In his deposition of Cctober 8, 1982, at page 17, M.
Donovan states that after the Monday nmeeting with M. Erger, he
made three or four attenpts to see M. Mirray, but that M. Erger
"was in the way and would not let me go in and talk to hint.
However, during the hearing, he testified that after M. Erger
told himto resolve his differences with M. Kauss, and that
there was no need for a neeting, he made no further attenpts to
see M. Miurray. Accordingly, there is nothing in this record to
suggest that M. Miurray was even aware of M. Donovan's
"probl ens”, and there is absolutely no evidence that M. Mirray
did anything in violation of any of M. Donovan's protected
rights.

In view of the foregoing findings and conclusions, | find no
credible testinony or evidence to support any findings or
concl usi ons that anyone connected with m ne managenent, either
singularly or collectively, took any action against M. Donovan
inretaliation for his engaging in any rights protected by the
I aw.

M. Donovan's Enpl oynent Term nation

I conclude and find that the preponderance of the evidence
in this case suggests that M. Donovan voluntarily quit and
abandoned his job on or about March 17, 1981, and that he did so
for reasons unrelated to any purported "conspiracy” on the part
of mne managenent to "get rid of hinm for naking safety
conplaints. Exhibit R 1, a copy of an "assignnent term nation”
docunent from M. Donovan's personnel records, and which contains
M. Donovan's signature, and which he acknow edge is his,
reflects that he left his job "to work el sewhere", and coupl ed
with the testinmony of respondent’'s responsible officials, which I
find credible, support ny findings and conclusions that M.
Donovan voluntarily quit his job. Al though his quitting nmay have
been precipitated by his inpending denotion and di sputes with M.
Kauss, the record in this case strongly suggests that M. Donovan
hi nsel f had sonmething to do with these matters, namely his own
work related m stakes and encounters with M. Kauss.
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Concl usi on and O der

In view of the foregoing findings and concl usi ons,
conclude and find that the record in this proceedi ng does not
establish by a preponderance of any reliable, credible, or
probative evidence that the respondent discrim nated agai nst the
conpl ai nant because of any protected safety activities on his
part. Under the circunstances, the conplaint IS D SM SSED, and
the relief requested by the conpl ai nant |I'S DENI ED

Ceorge A. Koutras
Admi ni strative Law Judge



