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DECI SI ON
The Secretary of Labor, on behalf of the Mne Safety and
Heal th Admini stration, (MSHA), charges respondent, M d-Continent
Resources, Inc., (Md-Continent), with violating safety
regul ati ons adopted under the Federal Mne Safety and Health Act,
30 U S C 801 et seq.

After notice to the parties a hearing was held in
Car bondal e, Col orado on Cct ober 19-20, 1982.

The parties filed post trial briefs.
| SSUES

The i ssues are whether respondent violated the regul ations,
and, if so, what penalty is appropriate.
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SUMVARY OF THE CASE

In this civil penalty proceedings the Secretary all eges
respondent violated three safety regul ations.

The initial citation concerns a defective nonitor. It is
clained to be defective because it did not deenergize add on
lights and because a warning |light could not be seen when the
renote control unit was in use. The first allegation is affirned
and the second is vacat ed.

The second citation concerns electrical work performed by a
non-qual ified person in installing a switch box cover in Apri
1981 and in wiring a light switch in 1978. The first allegation
is affirmed and the second is vacat ed.

The third citation concerns a nmethane npnitor maintenance
program This citation is vacated.

A broad overview of the explosion at this nmne nmay be seen
in MSHA's official report received in evidence as Exhibit P 1.

For conveni ence the deci sion summari zes the rel evant
evidence as it relates to each citation. The evidence nmay rel ate
to nore than one citation

Very few credibility issues arise in the case. Wen they do
their resolution will be apparent in the text of the decision

ClI TATI ON 802484

This citation, alleging a violation of 30 C F. R 75. 313,
provi des as foll ows:

The net hane nonitor installed on the 12CM conti nuous

m ni ng machi ne, Serial No. JM2228, located in the 102
Section was not installed in a manner to deenergi ze
automatically the continuous mner in that the lighting
system of the machi ne renmai ned energi zed when the
concentration of nethane reached 2.0 percent. The

met hane nmonitor also was not installed so as to give a
warning automatically at all tinmes when the
concentration of nethane reached 1.0 percent while the
machi ne was bei ng operated by renote control. The
warning light is located in a position that cannot be
seen at all tinmes. These conditions were observed on
April 25, 1981, during an inspection as part of the
accident investigation of the April 15, 1981
expl osi on.
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The standard allegedly violated, duly promulgated in Title 30
Code of Federal Regulations, is |likew se contained in Section
303(1) of the Act. The standard provides as follows:

075.313 Methane nonitor [ STATUTORY PROVI SI ONS]

The Secretary or his authorized representative shal
require, as an additional device for detecting
concentrations of nethane, that a nethane nonitor
approved as reliable by the Secretary after March 30,
1970, be installed, when avail able, on any electric
face cutting equi pnment, continuous mner, |longwall face
equi prent, and | oadi ng machi ne, except that no nonitor
shall be required to be installed on any such equi prent
prior to the date on which such equi prent is required
to be pernissible under sections 75.500, 75.501, and
75.504. Wen installed on any such equi pnent, such
nmoni tor shall be kept operative and properly maintained
and frequently tested as prescribed by the Secretary.
The sensing device of such nonitor shall be installed
as close to the working face as practicable. Such

nmoni tor shall be set to deenergize automatically such
equi prent when such nonitor is not operating properly
and to give a warning automatically when the
concentration of nethane reaches a maxi mum percent age
determ ned by an authorized representative of the
Secretary which shall not be nore than 1.0 vol unme per
centum of nethane. An authorized representative of the
Secretary shall require such nonitor to deenergize
automatical ly equi pment on which it is installed when
the concentration of nethane reaches a maxi mum

percent age determ ned by such representative which
shall not be nore than 2.0 vol unme per centum of

nmet hane.

SECRETARY' S EVI DENCE

Clarence J. Daniels, Janes Smith, and Cecil Lester, all MSHA
supervisors who investigated the electrical systemat the
M d- Continent mne, testified for the Secretary (Tr. 11, 26).

On April 15, 1981, at 4:10 p.m a devastati ng net hane and
coal dust explosion shattered the 102 section Md-Continent's
Dutch Creek Mne No. 1 (Tr. 11, P1).

The | ast conpleted MSHA inspection at this mne took place
January 5, 1981 through January 19, 1981. A subsequent genera
i nspecti on, began March 30, 1981, was in progress at the tinme of
the explosion (Tr. 72-73, Pl1). MSHA Coal M ne Inspector Louis
Villegos was in the 102 section on two occasions on the day of
the explosion. He left the section at 11:30 a.m and was the
first MBHA official to return to the mne, at 5:55 p. m

There have been five ignitions and two previous expl osions
over the years in this mne (Tr. 125).
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Fromthe positions of six of the victins the investigators
concluded that at the time of the explosion the mners were
attenpting to renove nethane fromthe face area by w nging the
line curtain across the face (Pl at 31).

MSHA i nvestigated the mine, including the entire electrica
systemin the 102 section, beginning April 22, 1981 and
concluding May 8, 1981 (Tr. 11, 12, P1 at 28). The purpose of
the investigation was to determ ne the cause of the explosion, to
create an awareness of the hazards for the industry, and to
attenpt to prevent future occurrences (Tr. 11). Pursuant to
Section 103(a) of the Act, 30 U S.C. [813(a), the Secretary
i ssued a conprehensive detailed report concerning this incident.
The report, received in evidence, is Exhibit P1

MSHA i nvestigated the continuous mner and its mnethane
monitor system In this decision the continuous mner is also
referred to as the mner, the CM the 12CM and the Joy 12CM

Si xteen citations were issued. Four of the citations
related to the explosion and three of the citations are in
contest (Tr. 12, 46).

The high voltage systemwas well installed and maintai ned
(Tr. 12).

The el ectrical power to the 37 foot |ong continuous m ner
comes froma transformer and power center through a trailing
cable to a point onboard the 12CM Fromthere the power goes to
a control unit for the various conponents on the machine itself
(Tr. 29, 317).

VWhen the met hane nonitor was tested at the two percent
nmet hane level it was found that the add-on MJunkin |ights on the
continuous mner (Joy 12CM woul d not deenergize (Tr. 13, 27).
The lighting systemwas not properly connected to the relay (Tr.
13).

The net hane nmonitor operates in this fashion: when the
sensor detects a two percent |evel of methane in the atnosphere a
red light goes on and the nonitor automatically cuts off the 12CM
at the trailing cable onboard the mner (Tr. 14, 17, 29, 113,
114). The nonitor system manufactured by BACHARACH, (FOOTNOTE 1)
consists of a relay, a power supply, a readout system sensor
heads, and cables (Tr. 34, 35).

The McJunkin lights were connected in parallel with the
exi sting nonitor relay instead of being in a series as the wiring
di agram of the add-on systemrequired (Tr. 13, 29, 41). The
hookup of lights to the controller is a matter of an electrician
foll owi ng the diagraminside the conpartnent and meking the
proper connections (Tr. 29). It would be sinple for a
know edgabl e el ectrician (Tr. 30-31).
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It is inportant that the methane nonitor deactivate as nuch of
the machi ne as possible (Tr. 110). This helps elimnate ignition
sources (Tr. 110, 111). MsSHA policy requires the nonitor to
deenergi ze all possible nmoving parts and ignition sources (Tr.
112). Only that part of the power keeping the nonitor activated
remai ns energized (Tr. 113). The nethane nmonitor itself remains
functional to give an indication of the presence of methane and
to prevent the reactivation of the continuous mner (Tr. 113).

In the great majority of instances the nethane nonitor shuts
of f the power on the machine and the trailing cable stays
energi zed (Tr. 120). On the 12CMthe trailing cable goes into
the junction box on the right hand side next to the operator's
cab. The left rear controller box controls the various devices on
the mner (Tr. 120). The controller is the | arge expl osi on proof
conpartnent containing the electrical conponents, wring, relays,
and transfornmers that control the notors.

The nmet hane nmonitor originates in a control conpartnent from
the existing voltage on the left side of the machine (Tr. 28).
The trailing cable (550 volts) remains energized up to the first
protective device on the machine, that is, up to one of the
controllers. If the trailing cable | eading up to the machi ne has
any defects then MSHA considers it part of the continuous m ner
(Tr. 47, 48).

MSHA' s regul ations require the nmachine itself, excluding
trailing cables, shall be deenergized up to the nethane nonitor
| eavi ng the nethane nonitor energized. Al lights on the CM
woul d be deenergized (Tr. 53).

According to MSHA inspector Lester, the defect was that the
McJunki n add-on lights stayed on when the nethane nonitor reached
a two percent concentration of methane (Tr. 398).

The Secretary's regulations further require that if the
noni tor senses a net hane concentration of one percent then a
warning |ight goes on. Wen this occurs the operator is required
to make changes to reduce the nethane concentration (Tr. 19).

The wiring of the add-on lighting systemon the m ner
installed in 1978, did not conformto the w ring diagram approved
by the MSHA subdistrict manager (Tr. 13, 15, 17, 407). The
Wi ring diagramshows a two pole lighting switch but there was, in
actuality, only a one pole switch connection (Tr. 15). The two
pole switch to turn the lights "on" and "off" was not included in
the secondary circuit of the lighting transformer (Finding of
Fact No. 21, P1 at 51). MSHA' s approval of the add-on |ight
installation was in accordance with the manufacturer's
instructions (Tr. 17). If a systemis maintained as directed a
fire or explosion will not occur (Tr. 16). The renote control
system and net hane nonitor systemwere both approved by MSHA
however, after installing the add-on |ights Md-Continent was not
required to have the systeminspected before placing the m ner
back in operation (Tr. 17). Properly the add-on |lights should
have been installed in sequence behind the nmethane nonitor system



(Tr. 29).
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The MSHA national policy relating to processing field changes for
installing illum nation systens on perm ssible equi pnent was
i ssued under date of Decenber 16, 1977 (Tr. 388, P6). Wtness
Lester fornulates and drafts such national policy (Tr. 388).

VWhen the add-on lights were installed MSHA National Policy
was the sane as the local policy. It allowed an adopti ng conpany
to make the installation and put the machine in service if the
operator obtained prior MSHA approval (Tr. 49, 408, MSHA letter
P1 at Appendix M.

M d- Continent officials discussed the nmethane nonitor with
MSHA i nspectors, but had not advi sed MSHA that the nethane
nmoni tor was inproperly connected (Finding of Fact No. 26, P1 at
52).

In the inspection after the explosion, other than the add-on
lights, nothing was found to have been changed on the 12CM
continuous mner fromthe way it had been manufactured (Tr. 407).
Further, there were no other defects in the nonitor itself,
except for some difficulty in zeroing it in (Tr. 104).

A nmet hane readout, or indicator, nounted on the dashboard of
the nonitor (activated at a concentration of one percent) is a
two inch circular dial with an eraser size warning light (Tr. 19,
32, 34, 35). The one percent warning light is observable from
directly behind the cab of the mner. But if the operator was
behi nd the machine itself he could not see it (Tr. 115). It is
an inportant requirenent for the operator to know when the
nmet hane concentration reaches one percent. The operator can then
shut down the machi ne and do whatever needs to be done to
elimnate the hazardous condition (Tr. 17, 19, 114)). The
expl osi ve range of methane is between 5 to 15 percent (Tr. 116).
VWhen operating the renote control device in certain positions the
conti nuous m ner operator cannot see the warning light (Tr. 17,
18, 20, 22, 32).

The m ner operator often stands in a crosscut 30 to 40 feet
outby the face to operate the renote control (Tr. 21, 36-37).
Ceneral ly the operator would be operating the remote control from
the crosscut where he could see the face of the coal he is
cutting (Tr. 36-37). Section 313 requires a warning light on the
monitor (Tr. 22). On Md-Continent's machine, due to the cab and
obstructions, it was not possible to see the dial froma point
behind the mner (Tr. 115). However, the warning device, which
has little illum nation, cane on at all tinmes on the indicator
when the net hane concentrati on reached one percent (Tr. 36, 39).

MSHA approved the indicator gauge, its installation on the
dashboard, and its intensity as well as the nmethane nmonitor (Tr.
41). The renmote control and the BACHARACH nonitor are parts
i ncluded in the purchase order of the Joy 12CM (Tr. 33, 34, P1 at
Appendi x M. But MSHA does not specifically approve any mnet hod of
using a renote control device but that does not nean the operator
can use the device in any manner he likes (Tr. 18, 19). The
regul ati ons do not state whether the nmethane warning is to be



oral or visual. Further, there is no line of site requirenment in
the regulation (Tr. 36). That is, the regul ation does not require
the operator to be in a "line of sight" behind the indicator. In
his investigation the inspector found he couldn't see the
headl i ghts conme on when he was beyond the tail pi ece nor when he
was 50 feet back (Tr. 40).
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f eet
(Tr.

and,

M d-Continent's mne |iberates about one and a half mllion cubic
of methane in a 24 hour period. This is a gaseous coal seam
20).

M d-Continent's mne is in the 103(i) category [of the Act]
as such, the mne must be inspected by MSHA every five

wor ki ng days (Tr. 42). These are spot inspections; in addition
there nust be at |east one quarterly inspection. The mne also
has a resident MSHA inspector (Tr. 42-43, P1 at 4). During
regul ar inspections the inspector will do a permissibility check
on the equi pnent and other hazards. Electrical inspections are
not done by an electrical expert. Electrical inspections usually
i nvol ve a visual check of the power sensor, cables, and circuit
breakers (Tr. 43-44). An MSHA inspector m ght al so check the
monitor. He does not have to be an electrical inspector to test
the nmethane monitor with a test kit (Tr. 45).

RESPONDENT" S EVI DENCE

M J. Turnipseed, nanager of m ne operations, Jesus Meraz,

mast er nechani ¢, and John Jerone, a foreman, testified for
M d- Conti nent concerning this citation.

This mine is subject to bunps, bounces, outbursts, and

pushes. These events cause various phenomena in a mning section
and |iberate methane (Tr. 148-151, 155, 317).

In ooking at the 102 section after the expl osion

M d- Conti nent's manager and production foreman Jeronme concl uded

t hat

a very small push occurred. This affected the airfl ow.

Further, there was a gas explosion 150 feet outby the face.

Thi s,

158,

inturn, triggered a dust explosion up the beltline (Tr.
159, 309, 310, 326).

There were two very good production crews working the 102

section. One crew foreman was John Jerone. In the previous
shift from7 a.m to 3 p.m conditions were normal and 20 or 22
buggi es of coal were mned in the upper entry (Tr. 303). The

ot her
p. m,

di ed

producti on foreman was Ron Patch. His shift started at 3
and the explosion occurred at 4:08 p.m (Tr. 290, Pl). He
in the explosion with crew nenbers Eugene Guthrie

(mechanic/electrician), Kelly Greene (foreman in training), den
Sharp, (CM operator), Terry Lucero (m ner-hel per), Thomas Vetter
(shuttle car operator), Hugh Pierce (apprentice mner), Daniel
Litwell er (apprentice miner), Brett Tucker (apprentice mner).

Al so

killed in the sl opes section were Johnny Rhodes (crew

foreman), John Azala (CM operator), Loren Mead (m ner-hel per),

Kyl e
al so

Cook (shuttle car operator). Robert Ragle (foreman) was
killed in the explosion (Tr. 163-165, 299, 300, 312, R19).

The m ne manager recalls that M d-Continent purchased

several sets of add-on MJunkin |ights which were nmanufactured

about

1975 by Joy Manufacturing Conpany (Tr. 178-179, 202, 203).

The addition of the add-on lights required a field change on each
pi ece of equiprment (Tr. 179).
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The conpany woul d usually talk to MSHA and submt wiring and

| ocation diagrans (Tr. 179). MSHA woul d usually tell the conpany
to go ahead with the installation and they (MSHA) woul d check it
on the next inspection (Tr. 180, 181). But one of the first
installations of the add-on lights was to this particular CM
machi ne, No. 2228. This machine was originally in Bear Creek No.
4 mine. It was never taken out of service and it was in use in
Section 102 on the day of the explosion (Tr. 181-182). Since
there were problens on the first fewinstallations, this

conti nuous mner was inspected by MSHA before it was allowed to
be put into service (Tr. 180-181). MSHA inspected the continuous
mner to see that the lights were installed in an approved
manner. This included checking the power source, cable gl ands,
permssibility, routing of cables, and conformty to the wiring
di agram submitted to MSHA for approval (Tr. 182). The conti nuous
m ner was never nodified in any manner as far as the MJunkin
add-on lights were concerned (Tr. 183). Md-Continent's nanager
woul d not make a field nodification without a witten approval
and an MSHA inspection (Tr. 184). The equi pment in the 102
section was inspected during spot inspections as well as during
quarterly inspections. MSHA sees that the nachi ne remai ns as
originally manufactured (Tr. 185).

It was no secret that when the nmethane nonitor on the
continuous mner cut the power it did not deenergize the |ights.
The add-on lights stayed on all the time unless the power was
turned off at the power center. Foreman Jerone knew there was a
switch to shut off the lights but he never used it. Soneone at
M d- Conti nent had di scussed this with MSHA (Tr. 183, 184, 319,
328). The miner stayed in that condition for three years (Tr.
188). To change it would require another letter to Price, Uah
(Tr. 184).

The nmonitor has a sensing head call ed a Wetstone Bridge.
The net result of its technical aspect is to show the percentage
of methane in the air (Tr. 188-192, R20, P1 at Appendix M.

The nonitor al so shows an anber warni ng devise at a one
percent concentration of methane. At a two percent concentration
the nmonitor automatically shuts down the machine by di sconnecting
the power at the main control box (Tr. 194). The nonitor itself
and the 550 volts in the trailing cable to the machi ne are not
deenergized (Tr. 193). Wth this continuous mner (CM No. JM
2228) the add-on lights did not deenergize (Tr. 193, 195).

VWhen next to the shuttle car you can see the warning |ight
on the nethane nonitor (Tr. 322). The m ner operator does not
have the duty to notify the foreman when he sees the warning
Iight because the foreman is next to the operator (Tr. 323).

M d-Continent's foreman Jerone woul d send soneone back to
the power center to cut the power when he'd see the one percent
nmet hane concentration light. Shutting off the energy at the
power center deenergizes the auxillary lights, the trailer cable,
and the nethane nonitor (Tr. 318-321).
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The conti nuous m ner as purchased contains a renote control
device. The readout gauge was mounted in the cab of the CM and
never changed (Tr. 192, 193). The renote control device permts
the continuous mner to be operated by a worker in a safe renote
| ocation such as in a crosscut (Tr. 192, 314, 316). Wen mnining
froma crosscut you cannot see the warning |ight on the nethane
monitor (Tr. 320). That's why the miners check for nethane after
each buggy (Tr. 320-321).

The coal in the Dutch Creek No. 1 Mne |iberates one and one
half mllion cubic feet of nmethane (CH4) in a 24 hour period (Tr.
203, 204). Ventilation is furnished by fans fromfresh air
produci ng 500,000 cfm (cubic feet air per mnute) (Tr. 203).

Met hane woul d be .2% (Tr. 203-205). Brattice cloth directs the
air to the working face (Tr. 205-207). The air return fromthe
102 section was 120,000 to 160,000 cfm This is a |large vol une
of ventilation air when conpared with other mnes (Tr. 208, 304,
323-324). The ventilation plan nust be approved by MSHA. The
law requires 9000 cfm Md-Continent's normal is 100,000 cfm
(Tr. 211).

In addition to the nmonitors sensing for methane, mners al so
check at the working face with a hand hel d net hanonmeter every 10
m nutes and when the shuttle car goes to deliver its load to the
belt conveyor. Further checks for methane are conducted in the
return airways as well as in preshift and onshift exam nations
(Tr. 210, 211, 212, 304-305, 320).

As a result of the explosion, the power center, |ocated in
the crosscut some 450 feet fromthe face, was virtually
denol i shed (Tr. 244-245, 307, 342). Al of the brattice, usually
ten feet fromthe face, was burned (Tr. 311, 318).

The State of Col orado Division of Mnes investigated the
expl osion and i ssued an official report (Tr. 198, 199, R21).

DI SCUSSI ON

This citation centers on two allegations. Initially, it
al l eges that the MJunkin lighting systemon the continuous m ner
remai ned energi zed when the concentration of methane reached 2.0
percent. The second allegation is that the nmethane nonitor was
not installed in such a fashion as to give a warning
automatically when the concentration of nmethane reached 1.0
percent when the machi ne was being operated by the renote control
devi ce.

For the reasons hereafter stated the initial allegation in
the citation is affirmed. The latter allegation is vacated.

A portion of Section 75.313 requires "such nonitor to
deenergi ze automatically equi pnent on which it is installed when
the concentration of nethane reaches a maxi num percent age %(3) 4B
whi ch shall not be nore than 2.0 vol une per centum of mnethane."
MSHA' s evi dence establishes that the McJunkin lights did not
deenergi ze at the two percent nethane concentration. The lights



were inboard the main controller. |If the add-on |lights had been
installed properly they shoul d have been deenergi zed by the

nmet hane nmonitor. Md-Continent's evidence confirnms this portion
of the citation (Tr. 193, 195).
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M d-Continent's brief, an extensive review of many facts in the
case, addresses this citation (Brief at 70-83).

| agree with Md-Continent that the citation as witten is
twofold but I do not agree that the citation is necessarily
m sl eadi ng.

M d- Conti nent attacks MSHA' s evi dence that the hookup on the
lights "would be sinple to an electrician that knows what he is
doing” (Tr. 31). Md-Continent's comrent adds that it is "sinple
to the electrician who knows what MSHA or the MSHA el ectrica
i nspector wants" (Brief at 72).

I am not persuaded. It was Md-Continent that subnmitted the
wiring diagramto MsHA. It was that wiring diagramthat NMSHA
approved. Thereafter, different and incorrect wiring was
installed. It is Md-Continent's obligation and not MSHA's to
make the actual installation. Exhibits Rl4 and R15 show the
electrical leads for the M Junkin |ight system R16 shows the
circuit breaker for the methane nonitor system (Tr. 142, 143,
R17). | agree with MSHA that the proper hookup shoul d have been
sinmple for an el ectrician.

M d-Continent further assails the failure of the MSHA
i nspectors between 1978 and April 15, 1981 to detect and require
the correction of the allegedly defective hookup (Brief at 73).
On this issue MSHA asserts that while Md-Continent officials
di scussed the nethane nonitor systemw th MSHA they (MBHA) were
never advi sed the nonitor was inproperly connected (Finding of
Fact No. 26, P1 at 52). |In addition, it could not be determ ned
whet her the wiring was inspected by MSHA because the records of
i nspections do not detail all of the inspectors' activities
(Finding of Fact No. 22, Pl at 51). On the other hand
M d- Conti nent's manager asserts MSHA and M d-Continent "did have
di scussions on it" (Tr. 184).

| credit MSHA's version that it did not know of the
defective wiring. | base this on the obvious: MHA at this mne
has never been shown to be timd or hesitant in issuing
citations. At the tinme of the general inspection, which was in
progress at the tine of the inspection, 21 citations and one
wi t hdrawal order had been issued (P1 at 3). This aggressiveness
in enforcing the Act is further denonstrated by the 482 citations
assessed in Dutch Creek Mne No. 1 alone in the two years

begi nning April 15, 1979 (P2, P3, as limted at Tr. 412). In
short, on this record, | conclude that had MSHA known the wiring
on the nonitor was defective it would have pronptly issued a
wi t hdrawal order. | further reject Md-Continent's position

because wi tness Turnipseed' s testinmony is sonewhat vague. He
didn't know the people who were parties to the discussion about
the lights and it was, at best, his "understanding" (Tr. 183,
184).

But Md-Continent's position, even if factually supported,
woul d reverse the existing law. It would nake MSHA rat her than
the operator responsible for conplying with the regulations. To



the contrary, the statute inposes the duty on the operator to
conmply, 30 U.S.C. [817(c), Beckley Coal Company v. Secretary of
Labor, 1 FMSHRC 1794 (1979).
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Implicit in Md-Continent's argunent is the doctrine of estoppel
On this point the lawis clear: Estoppel does not |ie against
the federal governnment, Secretary v. King Knob Coal Conpany,
Inc., 3 FMSHRC 1417 (1981), Secretary v. J & R Coal Conpany, 3
FMSHRC 591 (1981), Lasher, J.

M d- Conti nent further argues that the evidence establishes
"wi t hout equivocation or doubt”, that the trailing cable fromthe
section's power center to the continuous m ning nachi ne renmains
energi zed (citing Daniels, Tr. 47; Smth, Tr. 119; Jerone, Tr.
319; Turnipseed, Tr. 259), and the nethane nonitor system onboard
the conti nuous m ni ng machi ne stays energi zed as does the
trailing cable (Turnipseed, Tr. 259; Daniels, Tr. 47). This was
MSHA policy (Turnipseed, ibid)."

M d- Conti nent argues that the foregoing clear evidence of
MSHA's policy is glaringly inaccurate when contrasted with MSHA' s
witten policy statement (R30). Md-Continent cites the MSHA
i nspection manual (R30-11 264, 265) in support of its argunent
that MSHA requires that:

The net hane nmonitor shall be connected in such a manner
so as to deenergize all electric circuits in the
section when the concentration of methane reaches a
maxi mum of 2.0 vol unme per centum of nethane, except
that the nethane nonitor may remnain energi zed (R30, |

at 264, 265).
| disagree. The MSHA policy statenent relied on by
M d- Conti nent comrences by referring to "longwall installations”
(R30, page Il - 264). This is clearly not such an installation.
Further, | reject this view because in any event MSHA' s

i nspection manual is not necessarily binding on the Conm ssion
Secretary v. King Knob Coal Conpany, supra. The law is clear

The manual's instructions, even if they supported Md-Continent's
position, are not officially promul gated and do not prescribe

rul es of law binding on the Commi ssion, Ad Ben Coal Conpany 2
FMSHRC 2806, 2809 (1980). |In general, as in this situation, the
express | anguage of a statute or regul ati on unquestionably
controls over field manual material, H B. Zachry v. OSHRC, 638 F.
2d 812, 817 (5th CGr 1981).

The primary duty of the operator is to provide for the
safety of its miners. It is clear in this case that the methane
nmoni tor did not deenergize the add-on |ights which were inboard
the main controller. Hence a violation occurred.

M d- Conti nent contends that another possible source of
ignition was the damaged flane safety |anp found approxi mately
210 feet outby the face in the 102 section (Brief at 75-80).

On this record there are several possible sources of
ignition. Md-Continent's manager Turni pseed concedes that the
failure to deenergize the lights could have caused the expl osion
(Tr. 290). O her possible sources include the defective switch
box flange (discussed in the following citation); an electrica



spark, which was the conclusion reached by the Bureau of M nes of
the State of Colorado in their statutory investigation (R21,
R31); a defective safety lanp; a torch igniter (PlL at 45); and a
wel der striker (Pl at Appendi x N2).
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The testinony of w tness Turni pseed concerning the flame safety
lanp is reviewed in connection with the following citation
infra, page 17. | agree with Md-Continent that the evidence,
i ncludi ng the docunentary detail published by the Bureau of M nes
(R29A, R29B), is interesting. But the existence of other sources
of ignition would not relieve Md-Continent of liability for a
proven violation. Sinply stated, the presence of multiple
ignition sources would not constitute a defense when the operator
violates a mandatory safety standard. In any event, concerning
the safety lanp, | credit MSHA's evaluation that the safety |anps
did not initiate the explosion (Pl at Appendix N-5 and N-6).

The second allegation in this citation focuses on the
proposition that the nethane nonitor should give a warning
automatically at all tinmes when the concentration of methane
reached 1.0 percent while the machi ne was bei ng operated by the
renote control unit.

The nmonitor did have such a readout, or indicator, in the
cab. Exhibit R7 is a photograph of the gauge (Tr. 141). The
anber warning |ight goes on when the concentrati on of nethane
reaches one percent. The gist of MSHA's theory of this portion
of the citation is that the m ner operator could not see the
warning |ight while operating the renote control unit. The
evi dence establishes that the operator usually uses the renote
control device for the continuous mner while standing in the
crosscut. In that position the CM operator can avoid any
out burst or push of coal which could possibly cone as far back as
to cover the front of the continuous m ner

The regul ation on this point requires the nonitor "to give a
war ni ng automatically when the concentration of nethane reaches a
maxi mum per cent age determ ned by an authorized representative of
the Secretary which shall not be nmore than 1.0 vol unme per centum
of methane." There was such a functioning autonatic device.

I find nothing in the regulation or in the legislative
history of the Act that supports the Secretary's position. |If
the Secretary wants the warning device on the renote control unit
itself or if he wants it nmounted in a position on the cab of the
continuous miner where it can be seen fromall directions, then
he should redraft his regulation and state that requirenent.
VWile mne operators are obliged to conply with every mandatory
standard, the | anguage of each standard nust reasonably convey to
the operator the nature of the practices or procedures required
or forbidden, Di anobnd Roofing Conpany v. OSHRC, 528 F. 2d 645
(5th Cr. 1976); Phel ps Dodge Corporation v. FMSHRC, 681 F. 2d
1189 (9th Cir. 1982).

The Secretary's brief (at 7-9) only addresses the
desirability of locating the nmethane nonitor warning |ight where
it can be seen at all times. But the regulation fails to
prohi bit the practice of using the renote control unit when the
operator is not in a position to see the warning |ight.

O herwi se stated, the regul ati on does not require the warning
light to be |located where it can be seen at all tinmes.



In sum Citation 802484 as it relates to the failure of the
met hane nmonitor to deenergize the add-on MJunkin lighting system
is affirmed. That portion of the citation relating to a warning
[ ight when the nethane concentration reaches 1.0 percent is
vacat ed.
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ClI TATI ON 802486

This citation, alleging a violation of 30 CF.R [75.511,
provi des as foll ows:

Electric work perforned on April 6, 1981, consisting of
installation of a cover on an expl osi on- proof
conpartnent and the wiring of a two pole light switch
on the Joy 12CM conti nuous m ni ng machi ne, Serial No.
JMe228, in the 102 Section, was not performed by a
qual i fied person nor under the direct supervision of a
qualified person. This violation was determ ned during
an inspection as part of the accident investigation of
the April 15, 1981, expl osion.

The standard allegedly violated, duly promulgated in Title
30, Code of Federal Regulations, is |ikew se contained in Section
303(12)(f) of the Act. The standard provides as foll ows:

075.511 Low, nedium, or high voltage distribution
circuits and equi pment; repair.

[ STATUTORY PROVI SI ONS]

No el ectrical work shall be perfornmed on | ow, nediunm,
or high-voltage distribution circuits or equi pnent,
except by a qualified person or by a person trained to
performelectrical work and to maintain electrica

equi prent under the direct supervision of a qualified
person. Disconnecting devices shall be | ocked out and
suitably tagged by the persons who perform such work,
except that in cases where | ocking out is not possible,
such devi ces shall be opened and suitably tagged by
such persons. Locks or tags shall be renoved only by
the persons who installed themor, if such persons are
unavai |l abl e, by persons authorized by the operator or
hi s agent.

SECRETARY' S EVI DENCE

Clarence J. Daniels, Janes Smith, and Cecil Lester, all NSHA
supervisors testified for the Secretary.

In investigating the Dutch Creek M ne expl osion inspector
Dani el s was advi sed by Jesus Merez (master mechanic) and John
Cerise (foreman) that the cover plate, (also called lid), to the
light switch conpartnent on the 12CM was installed on the machi ne
by the third (C shift on April 6, 1981 (Tr. 56-57, 72, 389,

403). The actual replacenment consisted of renoving a conpartnent
lid without an "on" and "off" switch and replacing with a
compartnment lid with an "on" and "off" switch (Tr, 51, 66). To
make the installation it is necessary to connect two wires to a

transfornmer, maybe three if there is a ground (Tr. 66-67). It
woul d take 30 mi nutes to hook up, reassenble, and cl eanup the box
(Tr. 68). It could be done in less than two hours (Tr. 68).

Cerise exam ned the box on April 6 to see if the switch worked



but he did not exam ne the box for permissibility (Tr. 57-58).

At the time of his investigation inspector Lester noted and drew
a sketch showing that the switch located in the lid cover was in
the "of f" position (Tr. 390).
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VWhen asked about who installed the cover plate, foreman Cerise
stated he didn't know but he thought it was Marge Thiel (Tr. 57-58).
Marge Thiel, who is not a qualified person, was interviewed by NMSHA
She stated to MSHA that she coul dn't remenber whet her she put on the
lid or not (Tr. 57-60, 390). Al of the qualified persons, except
those killed in the explosion, were asked about the lid. None of
them could recall having installed it (Tr. 58-60, 63). John Ball
the other electrician, said he couldn't renenber putting the lid
on. But if he had, he would have checked it for permssibility
(Tr. 58, 389-390). Since the qualified mners said they did not
put the cover on the box then an unqualified person woul d have
done it (Tr. 58).

The mai ntenance foreman on the "B" shift said his shift
hadn't put on the cover (Tr. 59). Carl Heater, the "A" shift
foreman, had no know edge indicating it had been installed on his
shift (Tr. 59-60).

The mai ntenance shift foreman thought
installed on his shift but he couldn't reca
wor ker who installed it (Tr. 59-60).

t m ght have been
| the nane of the

The installation of the cover was not satisfactory because a
Wi re connecting the switch was too long. This resulted in the
wire being trapped between two bolts of the expl osion proof
conpartnment (Tr. 61, 62, Exhibit P1 at Appendix L, Figures 1 to
6) .

I nspector Snmith noticed that the trapped wire between two
bolts was nmashed very flat. Although defornmed, the wire was not
bare (Tr. 123). The switch box was exani ned for arcing but none
was seen (Tr. 123). The light switch conmpartnment itself was not
per m ssi bl e(FOOTNOTE 2) because there was an opening in excess of
15/ 1000 of an inch between two bolts on the cover (Tr. 61, 343).
The box was | ater renmoved and taken to the MSHA testing lab (Tr.
393, Testing results in Pl at Appendix N 4).

M d-Continent's perm ssibility books reflected that a
perm ssibility check was done on April 9, 1981. The records show
the check was done by "E.G". One of the Md-Continent's
el ectricians, Eugene Quthrie, was killed in the explosion (Tr.
73-75). On April 9 and 13, 1981 the 12CM was i nspected for
perm ssibility by MSHA inspectors. The captured wire defeated
permssibility (Tr. 75).

On the night of April 13 Louis Villegos, an able and
consci enti ous MSHA i nspector, conducted an inspection of the
continuous mner (Tr. 77-78). If the installation [of the cover]
was i nproper it would have been picked up by MSHA' s Vill egos on
April 13th (Tr. 83).
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Usual ly permissibility is checked by taking a feel er gauge and
moving it around the flange joint (Tr. 77-78). Janes Smth, an
MSHA supervi sor, discovered the non-pernissible condition during
t he post expl osion investigation. Lester and Meraz were present
(Tr. 78, 79). Inspector Smith found the opening with a 5/1000 of
an inch feeler gauge. Then he went to his |argest feeler gauge,
a 15/1000. He could still insert his largest gauge (Tr. 122).
In Smth's judgnment the opening was nore than tw ce the 15/1000
of an inch opening. The |argest opening allowed is 4/1000 of an
inch (Tr. 128, 129, Pl at 41). Eventually the box was renoved by
MSHA for testing (Tr. 81).

If the box had been installed by a non-qualified person and
there had not been a trapped wire, there would still be a
violation (Tr. 84). A qualified person is necessary in an effort
to insure that explosion proof conmpartnments are put back in the
same manner as they were originally approved (Tr. 61). This
requires a qualified person trained in permssibility (Tr. 61).

It is inmportant that all electrical work be done by a qualified
person. This is because equi prent should not be left in an unsafe
condition (Tr. 124). It is also vital in this mne which
liberates a | arge anount of nethane (Tr. 124).

The cover of the box is fourteen by fourteen by eight
inches. It weighs approximtely ten pounds (Tr. 62). The cover
woul d nmost |ikely have been installed during the maintenance (C)
shift (Tr. 65, 70).

Eugene CGuthrie, a "B" shift nechanic/electrician worked for
Arch Cardova (Tr. 65, 77). Cardova, the graveyard mai ntenance
foreman, told MSHA that the cover had not been installed on his
shift (Tr. 65, 75-76).

RESPONDENT" S EVI DENCE

M J. Turni pseed, Jesus Merez, and John Jerone testified for
M d- Conti nent concerning this citation.

Al workers appointed to the position of foreman at
M d- Continent are well qualified and have taken extensive
exam nations (Tr. 213-214). Md-Continent al so conducts cl asses
for the mechanic/electrician job category (Tr. 215-216). On
April 15, 1981 there was no scarcity of workers for the fo
reman/ mechani c/ el ectrician category (Tr. 216). The conpany
trai ning program arises out of a | abor agreenment dating back to
1978 (Tr. 216-218, R22).

M d- Conti nent requires extensive qualifications and
certification for an hourly enployee to bid on the job vacancy
known as an under ground mechanic/electrician (Tr. 221, 224, 226,
R23, R24, R25, R26, R27, R28). One classification of workers at
M d- Conti nent conbi nes nechani c-el ectrician. The conpany does
not have mechanic per se or electricians per se (Tr. 223).

Any of the qualified workers including Arbrose, Ball,
Quthrie (deceased), Cark, Cordova, Cerise, and Heater could have



wor ked on the switch box (Tr. 380-381). Carl Heater was the
el ectrician/ nmechani c on Jerone's production shift. Eugene

Quthrie held the conparable position on the other shift (Tr.
329).
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It is customand practice at Md-Continent to conply with the |aw

(Tr. 228). |Its workers are well trained enough to know it is not
permtted to have an uncertified person performa job (Tr. 229,
315, 316).

If an uncertified person started to crawl into a flane proof
el ectrical compartment, reaction could be slight to violent (Tr.
229-230). The switch box cover was ordered March 23 and arrived
March 30, 1981. It was installed about April 6 by the graveyard
crew (Tr. 370).

The m ne manager was present when the investigation party
di scovered the inpernmissible main flange joint. Marks on the box
i ndi cated flame coke inside the box. There was sone evidence
this condition had entered into the explosion. It was felt no
final determ nation could be nade so he asked Robert A. El am
(MSHA' s chief investigator) to renove the box for testing (Tr.
233-234, 340, 344). At the tine of the investigation Master
Mechani ¢ Meraz had strong feelings about the switch box being the
ignition source. At the time of the hearing he was baffled. Wy
woul d this box suddenly absorb this great anount of nethane
waiting for someone to light it (Tr. 370, 371).

The trapped wire was in a four and a half inch spacing. The
wire was not bare when it was exposed but it was lying like a
gasket between two bolts (Tr. 345, 374, 375, 380). Master
mechani ¢ Meraz felt that whoever put the cover on had been in a
great hurry. It is Meraz's policy that when you renove such a
cover you check for permssibility (Tr. 376, 377). On another
occasi on Meraz sought to have an electrician fired for performng
unsatisfactory work (Tr. 378, 379). [That worker was not near
this section in April, 1981 (Tr. 383)].

A copy of Md-Continent's pernmissibility book reflects that
"E.G" (Eugene Quthrie) exam ned the 12CMon April 9, 1981 (R1).

The full extent of the actual gap was never ascertai ned.
That fact would nmake a difference in establishing whether or not
the trapped wire was the source of ignition (Tr. 235, 236). NMSHA
tested the box (Tr. 236, P1 at Appendix N). In the various
tests no flames or external ignitions occurred up to a 50/1000 of
an inch gap; at 62/1000 of an inch gap ignition occurred six out
of six tinmes (Tr. 237). At 40/1000 of an inch it was doubtful if
the gap woul d propagate a flane to initiate an expl osi on outside
of the enclosure (Tr. 239). In the manager's opinion everything
[in MBHA's report] hinges on whether the switch box coul d cause
an explosion (Tr. 242). There are various theories as to how the
ignition occurred (Tr. 243-244). The MSHA report mentions and
elimnates certain sources (Tr. 243).

The knob on the switch was new and turned easily (Tr. 348).
In the investigation, according to Meraz, no one checked the
position of the "on/off" handle as to whether it was "on" or
“of f" (Tr. 347).
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A flane safety lanp could have ignited the nmethane (Tr. 245,
246). Many expl osions are caused by inproperly assenbled flane
safety lanps (Tr. 246). After the explosion a flane safety |anp
was found 210 feet outby the face in the 102 section. The | ower
asbest os washer was broken. This defect destroys the integrity
of the glass enclosure of the lamp (Tr. 247-251, P4). NMSHA' s
report concluded that the force of the explosion damaged the
flane safety lanmp (Tr. 247-248, Pl at Appendi x N-5).

DI SCUSSI ON

Citation 802486 alleges that electrical work on the Joy 12CM
was not performed by a qualified person nor under the direct
supervision of a qualified person. It is further alleged that
the electrical work consisted of the installation of a cover on
an expl osi on proof conpartment and the wiring of the two pole
[ight swtch.

Fromthe record | conclude that the switch box cover was not
installed by a qualified person. But no evidence supports the
allegation that the wiring of the two pole light switch [in 1978]
was not performed by a qualified person. Accordingly, that
portion of the citation is vacated.

M d-Continent's post trial brief addresses this citation
(Brief at 84-89).

| agree with Md-Continent that the burden of proof of this
violation rests with the Secretary. That proof lies with the
evi dence that foreman John Cerise stated to MSHA inspector Ceci
Lester that the cover "was probably installed by Ms. Marge
Thiel, who was not a qualified person” (Tr. 389). The foregoing
evi dence is uncontroverted. Md-Continent's defense does not
address it.

M d- Conti nent argues that there were an adequate nunber of
qual i fi ed mai ntenance personnel at its mne (Brief at 87). |
agree M d-Continent offered extensive evidence of that fact.

M d-Continent's evidence further establishes that it is the
custom and practice at Dutch Creek Mne No. 1 that only certified
per sonnel perform occupati onal tasks which require speci al
qualifications. Exhibits R23 through R28 clearly reflect those
requi renents. In many situations an operator's custom and
practice coul d be persuasive.

Inasmuch as | rule this credibility issue agai nst
M d-Continent, a detailed review of the evidence is in order
First of all is the uncontroverted evi dence of the adm ssion by
foreman John Cerise to Inspector Lester as stated above. Nanely,
Cerise thought Marge Thiel installed the cover. Cerise stated
not hi ng to MSHA about the custom and practice at M d-Continent.
The adm ssion by Cerise to Inspector Daniels is simlar but not
quite as strong (Tr. 57-58). He stated to Daniels that he "didn't
know but he thought it was Marge Thiel" (Tr. 57-58). The record
here clearly establishes that Marge Thiel was not a qualified



person to nake this installation. Wien MSHA intervi ened Marge
Thiel she did not state something to the effect that the custom
and practice at Md-Continent required that only a qualified
person perform such work. To the contrary she nerely stated she
"coul dn't renenber whether she put the lid on or not" (Tr.
57-58).
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In view of the foregoing evidence | reject Md-Continent's
defense of custom and practice.

As previously indicated, the Secretary does not offer any
evidence as to the identity of the person who wired the two pole
light switch. H s evidence, as discussed in the previous
citation, establishes the fact that the wiring was defective. To
restate the finding: The MJunkin add-on lights were not wred
in accordance with the manufacturer's specifications. But the
mere fact that the wiring was defective does not prove that the
installer was not a qualified person. In other words, even a
qualified person can nmake a m stake. Accordingly, the second
allegation in the citation is vacat ed.

On this point the Secretary's post trial brief (at 9-11)
does not advance any fact that would lead to a different
concl usi on.

ClI TATI ON 802487

This citation, alleging a violation of 30 CF. R 75.313-1
provi des as foll ows:

A definite maintenance program for keepi ng nmet hane

noni tors operative was not established and adopted. A
witten description of such programwas not avail able
for inspection and had not been nade available to the
qual i fied persons responsi ble for maintenance of the
nmet hane nmonitors. This violation was determ ned during
an inspection as part of the accident investigation of
the April 15, 1981, expl osion.

The standard all egedly violated provides as foll ows:

075.313.1 Methane nonitors, naintenance.

The operator of any mne in which nmethane nonitors are
installed on any equi pnent shall establish and adopt a
definite mai ntenance program designed to keep such
nmoni tors operative and a witten description of such
program shall be available for inspection. At |east
once each nonth the nmethane nonitors shall be checked
for operating accuracy with a known net hane-air m xture
and shall be calibrated as necessary. A record of
calibration tests shall be kept in a book approved by
the Secretary.
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SECRETARY' S EVI DENCE

Clarence J. Daniels, Janes Smith, and Cecil Lester, all NMSHA
supervisors, testified for the Secretary.

During the investigation the inspectors asked Master
Mechani ¢ Jesus Meraz and three nai ntenance foreman whet her
M d- Continent had a witten nmai ntenance program Meraz and
foreman John Cerise stated they did not have a witten program
but had adopted the program of the nonitor manufacturer
BACHARACH (Tr. 86, 87 100, 395). Foreman Heater said he didn't
know of any program Foreman Cardova said the only program he
knew was in the regulation (Tr. 86, 131, 132, 395).

Both Heater and Cerise further stated that while they didn't
know of any witten nmai ntenance programthey use the BACHARACH
Manual in repairing and calibrating the nmonitor (Tr. 131-134).
Mai nt enance is bigger than repair (Tr. 137).

Al of the nmechanics knew of the BACHARACH Manual and the
testing kit (Tr. 103).

M d- Conti nent now [at MSHA' s insistence] has a good
mai nt enance program (Tr. 88, 89, R2). Under the regulation there
must be a programand it nmust be in witing to be exam ned (Tr.
95). The new programwoul dn't help at all on repairing or
calibrating the nmonitor (Tr. 89).

It is inmportant to have a witten programto know how t he
nmet hane nmonitors are to be maintained (Tr. 87). Three of the
mai nt enance supervisors were aware that when sonethi ng went w ong
they went to the BACHARACH instructions (Tr. 87).

The mai ntenance workers didn't use the manual for
preventative maintenance but they used it as a troubl eshooter
guide (Tr. 101). The purpose of the methane nonitor maintenance
programis to let everyone know what is required of themto
i nsure daily maintenance and to be sure they are doi ng what they
are supposed to be doing (Tr. 96, 103-104).

If the MSHA i nspector was working on the nonitor he would
use the BACHARACH instruction manual (Tr. 90) as evi denced by
Exhi bit R3. BACHARACH al so furnishes a test kit including a
bottle containing a nethane m xture to apply to the sensor head
of the system (Tr. 91, 92, 100, 101, R4, R4A).
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RESPONDENT" S EVI DENCE

M J. Turni pseed and Jesus Merez testified concerning this
citation.

M d- Conti nent has an extensive mai ntenance program (Tr.
331-332). Preventive Mintenance personnel cannot be diluted by
ot her supervisors at Md-Continent (Tr. 174, 332, 333).

In March, 1979, Md-Continent published and distributed 200
copies of a booklet entitled "M d-Continent Resources, |nc.
Preventi ve Mai ntenance Program (Tr. 173, R5). The booklet is
br oken down into several sections including the longwall, the
m ner, other equipnent, and lubrication information

The 12CM M ner section of Md-Continent's book is broken
down into subparts including daily maintenance and | ubrication
points to be greased (with diagrans), points to be checked and
filled as needed, and parts to be checked by operating. Monthly
mai nt enance checks on the 12CM i nclude lubrication, oil change,
and various other checks including "calibrate nethane nonitors"
(Tr. 168-172, R5). The charts in the mai ntenance book show ng
the work performed correspond with a |arger record sheet posted
in the nmaster mechanic's office at each mine. There was such a
chart as part of the preventative mai ntenance program on Apri
15, 1981 (Tr. 169, 175, 176, 353). It lists the daily
preventative maintenance to be done for all the equipnment in the
mne (Tr. 351). Portions of the maintenance manual do not
describe the action to be taken but do Iist the nethane nonitor
as something to be checked daily, weekly, and nonthly (Tr. 363).

The duties of the company preventative mai nt enance engi neer
is to carry out the maintenance duties. Bernie Fenton, who has
three or four workers, is the Preventive M ntenance Engi neer at
the Dutch Creek No. 1 Mne (Tr. 170, 358).

M d- Continent's preventative maintenance programwas in
effect on April 15, 1981 and was still in effect at the tinme of
the hearing (Tr. 174).

As the various mai ntenance duties are performed the
Prevent ati ve Mai ntenance Engi neer marks the | arger charts (Tr.
175). Weekly permissibility checks are kept in a separate book
as required by MsHA (Tr. 176, Rl). The nai ntenance books were
avail able at the tinme of the inspection (Tr. 176-177).

M d- Continent al so uses a BACHARACH kit to test the nonitor
The back of the kit bottle has a conplete set of instructions
concerning its use. This was in use before April 15, 1981 (Tr.
177, 178, 336, 337). The test bottle injects gas into the
monitor. In turn the machine reacts as if methane gas is present
in the atnmosphere (Tr. 186, 187).
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M ne manager Turni pseed was present during the questioning of
sal ari ed enpl oyees Meraz, Cerise, Heater, and Jerone concerni ng
t he nmet hane nonitor maintenance program (Tr. 252-253). NMSHA
appeared to be spending a good deal of time attenpting to prove
that M d-Continent fostered the proposition that soneone tanpered
with the nmethane nmonitor (Tr. 252-253).

The questioni ng was confusi ng about what the forenmen were
bei ng asked. Further, the workers were confused about what the
government investigators wanted as a definite program No
guesti ons were asked along the Iines of how does M d- Conti nent
comply with the lawin this particular section (Tr. 255).

Mast er nechani c Jesus Meraz keeps one BACHARACH manual in
his desk and one in his files. The nmanual is wapped around the
BACHARACH test bottle (Tr. 336). Meraz taught his foreman
Cardova and Heater how to adjust, check, and maintain the methane
nmoni tor. He used the manual to instruct them (Tr. 337).

M d- Continent's personnel would performdaily, bi-weekly, nmonthly
exam nations in accordance with the manuals instructions (Tr.
363).

At the time of the explosion Meraz kept a | arge mai ntenance
chart for all of the equipnment in the mine (Tr. 349-350). The
equiprment is listed in vertical colums with the dates for
mai nt enance noted horizontally (Tr. 350, 351). |If the chart
woul d be behind, it would be obvious and Reeves, (Meraz's
supervisor) would be irate (Tr. 151).

The BACHARACH book covers nore nmi ntenance detail than
MSHA' s program (Tr. 291, 292).

The BACHARACH net hane nonitor is represented by squares on
the master nmechanic's chart to show what work has been done and
also to rem nd people to do nonthly checks (Tr. 353). Mbonitor
exam nations woul d be done by various qualified and certified
electricians (Tr. 364). The M d-Continent naintenance program
was in effect before the explosion (Tr. 356). It was a practice
to use the books. Meraz taught Cardova and Heater how to use
them John Cerise knew how to use the book (Tr. 356-357). It
never occurred to the master nechanic to show the manual to the
i nvestigator (Tr. 366).

DI SCUSSI ON

The gist of the regulation, 30 C.F.R [75.313-1, requires
the operator to adopt a definite maintenance program and to have
such a witten description avail able.

M d- Continent fully conplied with the regulation. At the
time of the explosion | find that the program consisted of the
Prevent ati ve Mai ntenance bookl et (R5), the BACHARACH Manual (R3),
t he BACHARACH test kit (R4A), as well as the wall charts
described in the evidence.

The Secretary's post trial brief addresses this citation



(Brief at 11-14).
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The Secretary contends he carried his burden of proof because his
evi dence shows that the maintenance forenmen, one or nore, didn't
even know the conpany had a witten program

I am not persuaded. | credit the uncontroverted testinony
of m ne manager Turni pseed that there was confusi on about what
the MSHA investigators were seeking in their investigation (Tr.

230, 231). Further, and in resolving this issue, | note what is
obvious in this record: Md-Continent fully cooperated in MSHA' s
post expl osion investigation. In short, |I refuse to sustain the
Secretary's position. It would anmount to ruling that for sone

unknown reason M d-Continent kept hidden its preventative
mai nt enance book, its BACHARACH book, its test kit, and its wall
charts.

The Secretary argues that the Md-Continent programis not
covered by the manufacturer's handbook or its preventative
mai nt enance program He contends M d-Continent's materials do
not contain the procedures contained in the present maintenance
program He asserts these materials are not a description of a
mai nt enance program but mnerely aids to be used in carrying out
t he program

The Secretary relies on what he considers to be a proper
mai nt enance program This was the program | ater adopted by
M d- Continent. The Secretary's methane nonitor maintenance
program contains five directives (R2). To answer the Secretary's
contentions it is necessary to review what MSHA considers to be a
proper program and conpare those directives with Md-Continent's
programin effect at the time of the explosion. The Secretary's
first directive:

Check to assure that all system conpartnments and
associ ated conmponents are securely attached to the
franme of the machine (R2).

M d- Continent's programon this point uses different words
to arrive at the sane result. Wth the 12CM M ner daily duties
i ncl ude:

11. 13 Check and operate as indicated:

Vi sual inspection - Check Each Body of nachine
- all bolts tight
- all guards in place and secured

(R5 at 11.13).

The Secretary's second directive:
Check nmeter assenbly |enses protecting lights to assure

that they are not cracked or broken and the lights are
operating properly and in proper sequence (R2).
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M d- Continent's programon the electrical system states:

11. 13 Check and operate as indicated:
El ectrical System

Al lights operating properly
Al lights secure and properly seal ed
Al'l electrical connections in good shape
Check cabl e for damage or wear - from nmachine to
power center
Qperate cutter head notors
Qperate high, nedium and low tram- forward and
reverse
Qperate conveyor - forward and reverse
Qperate gathering arns
Check all notors for excessive heat, noise, or
vi bration
Check cable conduit at machine
Check that light conduit is secure and not damaged
Check nmethane nonitor - zero and operation
(R5 at 11.13).

The Secretary's third directive is that the operator shoul d:

Check vent holes and filters of the sensing device to
assure they are open to permt an adequate circul ation
of the atnosphere (R2).

The BACHARACH i nstruction book used by M d-Conti nent
specifically addresses the daily maintenance of the Detector
Head. It provides:

7.1. DAILY MAI NTENANCE

An excessive build-up of "fines" or float dust, in and
around the Detector Head, may reduce the response of
the sensing element. Free circulation of air, in and
around the Detector Head is necessary for optinum
performance. The main air path for convective flow

whi ch allows sensing of gas is located in the center of
t he base casting. Vent holes are also located in the
top cover casting under the deflector plate, and in the
sidewall. The opening in the center of the base
casting al so serves as a noisture drain hole and nust
be kept free of obstruction. The follow ng maintenance
schedul e is recomended to prevent the buil dup of fl oat
dust and "fines" around the Detector Head.

a. Renove any accumul ation of materials around the
Det ect or Head.

b. Wth the use of conpressed air or medi um water
pressure, hose down the area around the Detector Head.
c. Use a small netal rod (or screwdriver) and check
that the vent holes are free of obstruction



After the Daily Miintenance has been perforned, allow
approximately 5 minutes for sensor tenperature to
stabilize. Then actuate the Test Switch at Renote

Met er Housing to Check alarmlanp circuits and machi ne
power cutoff relay. Adjust neter to zero (0% wth
Zero Adjust Control if necessary.

(R3 at 7.1).
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The Secretary's fourth directive requires the operator to:

Actuate the test control device to assure the proper
sequence of the alarmlanp illumnation and the
operation of the renote relay by the deenergizati on of
the machi ne. (R2).

Only a mnimal benefit can be derived by reciting it here in
haec verba but the BACHARACH manual and the instructions on the
BACHARACH cal i brating gas contai ner received in evidence address
this subject in a much nore conprehensive fashion than the
Secretary's proposal (R3 at 11-12, R4A). |In addition, one of the
functions listed on the weekly 12CM chart concern the "renote
control sequence of operation' (R5 at 11.20).

The Secretary's fifth directive is that:

At | east once each nonth the nethane nonitors shall be
checked for operation accuracy with a known net hane-air
m xture and shall be calibrated as necessary (R2).

M d-Continent's nore stringent programrequires that the
calibration test with a known quantity of gas be performnmed "at
| east every 2 weeks and nore often if experience and application
conditions dictate" (R3 at 7.2).

On the basis of the foregoing facts | concl ude that
M d-Continent did not violate 30 C F.R 73.313-1. The
Secretary's position has required that the respective progranms be
wei ghed. As a collateral matter | necessarily reject the
Secretary's evidence that the BACHARACH Manual does not include
the requirenents in MSHA' s program as evidenced by R2 (Tr. 96).
M d- Conti nent had a definite maintenance program It was
witten. It was avail able.

Citation 802487 and all proposed penalties should be
vacat ed.

CIVIL PENALTIES

Concerning Citation 802484 and 802486, it is necessary to
assess a civil penalty for the foregoing violations.

Section 110(i) of the Act [30 U S.C. 820(i)] provides as
fol | ows:

The Conmi ssion shall have authority to assess all civil
penalties provided in this Act. In assessing civil
nonetary penalties, the Conm ssion shall consider the
operator's history of previous violations, the
appropri ateness of such penalty to the size of the
busi ness of the operator's ability to continue in
busi ness, the gravity of the violation, and the
denonstrated good faith of the person charged in
attenpting to achieve rapid conpliance after
notification of a violation.
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The record shows that respondent had 1701 viol ati ons assessed
against it in five different mnes fromApril 15, 1979 to Apri
15, 1981 (P2, P3 as limted by stipulation at Tr. 412). At the
Dutch Creek No. 1 mine 482 violations were assessed agai nst
M d- Conti nent between those dates (P2). This is obviously an
adverse prior history of severe proportions.

As to the criterion of whether paynent of penalties wll
affect Md-Continent's ability to continue in business the record
is silent. But existing case |aw indicates that where respondent
fails to introduce any financial data a judge may presune that
the payment of penalties will not adversely affect respondent,
Secretary v. Buffalo Mning, 2 I MBA 226 (1973), Secretary v.
Associated Drilling, Inc., 3 IBVA 164 (1974).

The facts arising in Gtation 802484 (nethane nmonitor did
not deenergi ze McJunkin lights) would indicate respondent was
negligent and the gravity was serious in that this condition
permtted a source of ignition to exist in a gassy mne.

The facts arising in connection with Gtation 802486
(non-qualified person performng electrical work) indicate
respondent was negligent for permtting such an event to occur
The gravity of such a practice is particularly severe since it
was perm ssi bl e equi pnent upon whi ch the work was perfornmed.
MSHA' s policy requires that all equi pment that goes inby the |ast
open crosscut in the mne nmust be permissible (Tr. 119).

Considering all of the statutory criteria | concl ude that
the Secretary's proposed penalties respectively of $4000 and
$10,000 for the violations of the first two citations are
appropriate and | adopt said penalties on behalf of the
Conmi ssi on.

Since no violation of G tation 802487 occurred the proposed
penal ty of $4000 for that citation should be vacat ed.

The Solicitor and Md-Continent's counsel filed detailed
bri efs which have been nost hel pful in analyzing the record,
defining the issues, and deciding the case. | have revi ewed and
consi dered these excellent briefs. However, to the extent they
are inconsistent with this decision, they are rejected.

Based on the foregoing findings of fact and concl usi ons of
law | enter the foll ow ng:

ORDER

1. Citation 802484 for the violation of the Act and 30
CF.R 75.313, as nodified herein, is affirned and a civil
penal ty of $4000 is assessed.

2. Citation 802486 for the violation of the Act and 30
C.F.R 75.511, as nodified herein, is affirned and a penalty of
$10, 000 i s assessed.
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3. Citation 802487 for the alleged violation of 30 CF. R
75.313-1 and all proposed penalties therefor are vacated.

John J. Morris
Admi ni strative Law Judge

FOOTNOTES START HERE-
1 BACHARACH | NSTRUMENTS: UNI TED TECHNOLOG ES BACHARACH.

2 There is no question but that a perm ssibility violation

exi sted which was found during the investigation. This violation
was the subject of Citation 802485 (P-1 MSHA Investigation
Report, Appendix 0). The citation was admtted and settled by

M d- Continent in Assessnent Case No. 05-00301-03096F, (Tr. 346,
Exhibit to Petition, Respondent's Brief at 87).



