CCASE:

U S. STEEL V. SOL (MSHA)
DDATE:

19830302

TTEXT:



~322

Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

UNI TED STATES STEEL CORP., Contest of Orders
CONTESTANT
Docket No. WEST 81- 356- RM
V. Order No. 0583637 7/6/81
SECRETARY OF LABOR Docket No. WEST 81-357- RM
M NE SAFETY AND HEALTH Order No. 0583638 7/6/81
ADM NI STRATI ON ( MSHA) ,
RESPONDENT Docket No. WEST 81-358- RM

O der No. 0583639 7/6/81

Kei gl ey Quarry

SECRETARY OF LABOR Cvil Penalty Proceedi ngs
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. WEST 81-395-M
PETI TI ONER A. O No. 42-00021- 05006
V. Docket No. WEST 81-394-M

A. O No. 42-00021- 05005V
UNI TED STATES STEEL CORP.,
RESPONDENT Kei gl ey Quarry

DECI SI ONS

Appear ances: Louise Q Synons and Billy Tennant, Attorneys, Pittsburgh,
Pennsyl vania, for US. Steel Corp. Robert A Cohen,
Attorney, U S. Departnent of Labor, Arlington,
Virginia, for MSHA

Bef or e: Judge Koutras
Statement of the Proceedi ngs

These consol i dated proceedi ngs were docketed for hearings on
the merits in Salt Lake Gty, Utah, during the term Septenber
21-22, 1982. Dockets WEST 81-394-M and 81-395-M are the civil
penalty proposals filed by the Secretary pursuant to Section
110(a) of the Federal Mne Safety and Health Act of 1977, seeking
civil penalty assessnents for a total of four alleged violations
of mandatory safety standard 30 CFR 56.9-2. Dockets WEST 81- 356,
81-357, and 81-358 are contests filed by the United States Steel
Corporation challenging the legality of the issuance of three of
the citations.
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The citations and orders which are the subject of these
proceedi ngs are as foll ows:

Docket Nos. WEST 81-395-M and WEST 81- 356- RM

Citation No. 0583637, is a conbination section 104(a)
citation and a section 107(a) "imm nent danger" wi thdrawal order
i ssued by an MSHA inspector on July 6, 1981. The inspector cited
a violation of mandatory safety standard 30 CFR 56.9-2, and
i ndicated that the alleged violation was "significant and
substantial”. The condition or practice cited by the inspector
on the face of the citation is as foll ows:

The service brakes on the conmpany No. 7 Euclid Water
truck would not hold the truck in 1st, 2nd, 3rd or 4th
or in neutral gears on the ranp by North Truck shop

Al so, the other three brakes applied along with service
brakes would not hold. This truck works in the plant
and pit apron around pool traffic, small vehicle and
haul truck traffic.

Docket Nos. WEST 81-394-M and 81-358-RM

Section 104(d)(1) citation No. 0583636 was issued on July 6,
1981, at 2:00 p.m, and cites a violation of mandatory safety
standard 30 CFR 56.9-2. The inspector indicated that the
violation was "significant and substantial", and the condition or
practice is described as follows on the face of the citation

The energency brake to the drive line, the torque brake
to the converter, and the dunp park brake woul d not
hold the company No. 7 Euclid water truck. Wuld not
hold in 1st, 2nd, 3rd or 4th gear in idle. This truck
waters the plant area 8 tines daily, the haul roads,
and the pit area. These areas are used by foot

traffic, small vehicle and have truck traffic. These
condi tions have been reported several tinmes to
supervision. This is an unwarrantable failure.

The inspector fixed the abatenment time for the citation as
12: 00 p.m, July 12, 1981. However, he subsequently term nated
the citation on July 8, 1981, and the reason for this action is
shown on the face of his term nation notice as foll ows:

The battery for the No. 7 Euclid Water truck was
renoved. The truck was put on the repair |ine.

Section 104(d)(1) O der of Wthdrawal No. 0583639, was
issued at 2:10 p.m, July 6, 1981, and the inspector cited an
al I eged viol ati on of
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mandat ory safety standard 30 CFR 56.9-2. He also found that the
al l eged violation was "significant and substantial", and his
order renoved the Dart 35 ton haul truck no. 18 from service.
The condition or practice cited by the inspector on the face of
the order is stated as foll ows:

The service brakes and dunp brakes on the Dart 35 ton
conpany No. 18 haul truck when applied on the |evel at
idle, 550 RPM wouldn't hold. This truck works in the
pit and around other haul trucks, small vehicle and
foot traffic. These conditions have been reported to
supervision. This is an unwarrantable failure.

The inspector relied on the previous section 104(d) (1)
citation nunmber 0583636, July 6, 1981, as the basis for his order
(See nodification of July 7, 1981). The order was subsequently
termnated at 3:30 p.m, on July 8, 1981, and the action taken by
the operator is described on the face of the term nation notice
as follows:

Al'l brakes were restored to adequate operating
condi ti on.

Docket Nos. WEST 81-394-M and 81-357-RM

Section 104(d)(1) Order No. 0583638, is a w thdrawal order
issued at 3:00 p.m, July 6, 1981. The inspector cited an
al l eged violation of mandatory safety standard 30 CFR 56.9-2, and
concl uded that the violation was "significant and substantial"”
The condition or practice cited is described by the inspector on
the face of the order as foll ows:

The service brakes, dunp brakes, and park brakes on the
haul pack 35 ton conmpany No. 10 haul truck woul d not
hold on the grade at the North truck shop. Al three
brakes were applied and the truck was placed in 1st,
2nd, 3rd, 4th and neutral gears and the brakes woul d
not hold. This truck works in the pit area around

ot her haul trucks, small vehicle and foot traffic.

This is an unwarrantabl e because this has been turned

i nto supervi sion.

The inspector cited the previous section 104(d)(1) citation
nunber 0583636, July 6, 1981, as the basis for his order, and the
order withdrew the cited No. 10 haul pack truck from service

The order was subsequently term nated on July 8, 1981, at
3:00 p.m, and the action taken to by the operator is described
on the face of the term nation notice as foll ows:

Al'l brakes were put into adequate operating condition
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| ssues

Docket WEST 81-356, concerns a conbi ned section 107(a) order
and section 104(a) citation. The issues presented are whether
the conditions or practices cited by the inspector constituted a
violation of the cited mandatory safety standard, and whet her
t hose conditions constituted an i mm nent danger

Dockets WESt 81-357 and 81-358, concern the legality and
propriety of two section 104(d) (1) unwarrantable failure orders,
whi ch the inspector believed were "significant and substantial”
violations. The remaining civil penalty dockets, WEST 81-394 and
81-395, are the civil penalty proposals filed by MSHA seeki ng
civil penalty assessnents for the citati ons which have been
cont est ed.

In determ ning the amount of a civil penalty assessnents,
section 110(i) of the Act requires consideration of the foll ow ng
criteria: (1) the operator's history of previous violations, (2)
t he appropriateness of such penalty to the size of the business
of the operator, (3) whether the operator was negligent, (4) the
effect on the operator's ability to continue in business, (5) the
gravity of the violation, and (6) the denonstrated good faith of
the operator in attenpting to achieve rapid conpliance after
notification of the violation

Addi tional issues raised by the parties are identified and
di sposed of in the course of these deci sions.

Applicable Statutory and Regul atory Provi sions

1. The Federal M ne Safety and Health Act of 1977, P.L.
95-164, 30 U.S.C. 0801 et seq.

2. Commission Rules, 29 CFR 2700.1 et seq.
Sti pul ations

The parties stipulated that the Keigley Quarry is subject to
MSHA' s jurisdiction, that the operator U S. Steel Conpany is a
| arge operator and that any reasonabl e penalties assessed wl|
not affect its ability to continue in business. The parties also
agreed that all of the citations issued in these proceedi ngs were
abated in good faith, that the inspectors who issued them were
duly authorized representatives of the Secretary, and that for
t he purposes of these proceedings U S. Steel's history of prior
violations at the quarry in question consists of six citations
i ssued during the 24-nonths prior to the issuance of the
citations in question in these cases (Tr. 4, Exh. G-1).

MSHA' s Testi nony and Evi dence
Bernard A. (oerg, Mintenance Foreman, Keigley Quarry,

testified that he was working at the mne on July 6, 1981, during
the day shift, and
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he indicated that he is responsible for maintaining the trucks in
good repair after he receives notification fromthe drivers or
foremen that repairs are needed. H's procedure is to schedul e

mai nt enance work fromany notes turned in by the truck drivers on
their daily reports which may reflect that sone work is required
on a particular vehicle. Generally, the decision as to whether
any particular truck may be kept in service and driven is left to
the driver, but trucks with bad brakes are not permtted out of
the shop (Tr. 9-13).

M. Cberg testified that in July 1981, he was in charge of
t he mai nt enance program at the quarry, and he confirnmed that
there were sonme probl ens because of the age of sone of the
trucks, lack of manpower, and the |lack of nmoney to purchase new
ones. He described the trucks as being in "fair to good
condition”, and indicated that in general "nost of the vehicles
have pretty good brakes". He al so confirnmed that because of
equi prent breakdowns, all of his manpower was used to repair
ot her equi pment and | ess attention was paid to the trucks (Tr.
15).

M. Cberg confirmed that MSHA | nspector Goodspeed cited
several trucks on July 6, 1981, because of inadequate brakes, and
he confirmed that the No. 7 water truck was ordered renoved from
service by the inspector because he believed the brakes were
i nadequate. The inspector gave him pernission to take the
batteries out of the truck, but he (Oberg) did not speak with
truck driver Charles CGonzal es about the condition of the truck
but he did confirmthat he received a witten report from M.
Gonzal ez about the inadequate brakes on the truck and it was
dated that same day. However, he had no idea when M. Gonzal es
made his report, but indicated that they are usually turned in at
the end of the shift at 4:00 p.m M. Ooberg conceded that the No.
7 water truck brakes "needed sone minor attention", and he did
not dispute M. Conzal es' report which indicated that the brakes
"were bad". M. (Oberg conceded that the brakes "were poor" (Tr.
20).

M. Cberg described the braking systenms on the No. 7 water
truck, and he confirmed that repair work on the truck was nade in
hi s mai nt enance shop, and he indicated that new brake shoes were
installed on all four wheels and that a chi pped bearing on the
front wheel was replaced. The drive line to the parking brake
had to be replaced because it had been left on. He confirnmed
that the parking brake was not working, and that if the truck
were parked on a hill "it may run away dependi ng on where it was
at" (Tr. 22). He also confirmed that the retarder braker was
wor ki ng, but that the dunp brake "would not hold the truck on the
| evel that he wanted us to hold it on" (Tr. 24). He indicated
that after the truck was repaired, it was road tested and that
all of the brakes worked nuch better after they were repaired.

He conceded that the brakes on the truck in question were in need
of repair (Tr. 25).

M. Cberg stated that the No. 7 water truck was converted
froman old haul age truck, but that nothing was done to the



brakes at the tinme of the conversion. He confirnmed that the
truck travel s the same roads as the haul age trucks, but that
drivers "did not care to use the truck on the hill, hauling

| oads, because of the fact that it did have poor brakes. They
were poor when the truck was new', and he expl ai ned the situation
further as follows (Tr. 44):
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A. Every tinme you would ask the people who delivered
the truck there, they said, "Hey, these brakes are only
meant to stop the truck on a final stop. They are not
to bring the truck off the hill. That is done by the
converter brake."

Q So the reason it was changed from a haul age truck
to a water truck was because you had conplaints on the
vehi cl e?

A. W had drivers that didn't want to drive the truck

M. Cberg confirmed that the No. 10 K-Whaul truck was al so
taken out of service by the inspector on July 6, 1981, because
the inspector believed that it had "bad brakes". M. Qoerg
stated that the truck "hauls off the hill every day of the week,
on every shift that we work it" (Tr. 26). He confirmed that
after the truck was cited the driver and a nechanic drove it and
they found that the brakes were "not working properly”. Al though
the truck had brakes, the mechanic found that they "were not
working the way that he felt they should*. The truck was taken
to the shop and the brake linings on all four wheels were
repl aced. He also had a |ocal brake contractor, Southwest-Kenworth,
check out the truck hydraulic nmaster cylinders, and they found two
that were not working properly. However, all four of the master
cylinders were repaired. The faulty master cylinders woul d affect
t he brake pressures, but the brake |inings which were on the truck
before they were replaced had about "three quarters of I|inings
left". 1In addition, the truck parking brake needed to be adjusted,
and the linings were replaced, but the torque brake was functioning
fine and was not repaired. M. (Oberg identified exhibit G5 as a
copy of the field service report prepared by the contractor for the
No. 10 truck (Tr. 26-31).

M. Cberg testified as to the condition of the brakes on the
No. 18 haul age truck, and he confirnmed that it was an old
secondhand truck. He confirmed that when the truck was checked
there were "a few mnor problens with the brakes, mainly on the
left side" (Tr. 32). He indicated that the brake cam shafts that
rotate the brake shoes and | ock the wheels were worn, had not
recei ved enough grease, and were starting to freeze up. He
confirmed that these conditions would possibly affect the ability
of the vehicle to stop within a certain distance and that the
brake shoes "would have to travel farther and woul dn't come on
quite as quick"” (Tr. 32). He also confirmed that he did not
personally road test the truck, but that the mechanics stated
that "there were brakes on there, but they needed adjusting."”
Once the nechani c began to adjust them he found the shaft that
was not operating, and all of the wheels were pulled and the
repairs were made (Tr. 33). The front brakes were adjusted and an
air leak was repaired (Tr. 34). The malfunctioning front brakes
woul d al so affect the functioning of the service brake (Tr. 38).
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M. Cberg testified that he did not personally work on any of the

cited trucks, but that the work was done under his direction. He
al so confirmed that he did not drive any of the trucks because it
i s agai nst conpany policy for a foreman to drive any trucks, and
he indicated that the last tinme he drove one when when he was
enpl oyed as a shop nmechanic (Tr. 40). He identified exhibit G6
as a copy of the repair report for the No. 18 truck prepared by
Sout hwest - Kenworth (Tr. 42). He also confirmed that the report
reflects that the truck brakes were "very poor"”, and while the
truck did have brakes he conceded that they were not adequate
(Tr. 42). M. (Oberg stated that had he known of the conditions
of all of the trucks prior to the tinme the inspector cited them
for the braking conditions in question he would have pulled them
all in and had themrepaired (Tr. 44-45).

Charl es Gonzales testified that he is enployed as a | aborer
at the quarry, but that in July 1981 he worked as a tenporary
haul age truck driver filling in for drivers who were on vacation
He confirmed that he is president of the |ocal union at the nine
and was in that capacity in July 1981. He also confirned that he
drove the No. 7 water truck, and al so drove the other water
truck, and that the water trucks are used to keep the dust down
on the mne haul roads. The No. 7 truck has a 2,000 gallon
capacity, and while he drove it approximately eight hours a day,
he could not state how nany mles it would be driven on any given
day (Tr. 50-52).

M. Gonzales testified that on July 6, 1981, he acconpani ed
I nspect or Goodspeed on a wal karound i nspection, and when M.
Goodspeed i nquired about the condition of the brakes on the No. 7
water truck, M. Conzales told himthat "they weren't very good"
M. Goodspeed then acconpanied himin the truck to the water
tower for a | oad of water, and as they descended fromthe "pretty
sharp incline" he advised M. Goodspeed that the brakes were "not

very good". He then traveled to another hill |eading towards the
north shop and when M. Goodspeed asked himto try the brakes
"they wouldn't hold on that hill". M. Gonzal es indicated that
when he first started down the hill fromthe water tower he was

in first gear because he did not want to conme down too fast with
a |l oad of water, and he confirned that this was his usua
procedure because he feels safer driving in first gear and that
this gives himadditional braking (Tr. 52-54). He was aware that
the truck brakes were not very good, but he did not test them at
that time (Tr. 55).

M. CGonzales stated that after coming off the hill fromthe
water tower, the road straightened out just before descending
towards the shop area and that this portion of the road is a |ong
incline. He was traveling at a speed of five to ten mles an
hour and when he applied the foot brake pedal the vehicle would

not stop and it "just kept rolling". Had the brakes been working
properly, the truck should have stopped on the hill. He also
confirmed that he applied the "oil" or retarder brake and the

park brake, but that these would not stop the truck (Tr. 57). He
bel i eved that the application of these two braking systens shoul d
have sl owed the
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truck down, but indicated that they are not neant to stop the
vehicle conpletely. He confirmed that the parking brake woul d
not hold the truck on the hill (Tr. 58).

M. Gonzal es stated that drivers "wal karound” their truck to
check the tires and lug nuts, but that the only way to check the
brakes is while the vehicle is in notion. He confirnmed that he
could refuse to drive a truck if he is not happy with the brakes,
and while the brakes on the water truck were inadequate prior to
July 6, 1981, he never refused to drive it because he was trying
to do the best that he could to keep the dust down on the roads
with the truck that he had. If he refuses to drive any
particul ar truck, he would be given another truck to drive or
assigned to other work (Tr. 60). He confirned that he orally
advised hill foreman Keith Barnett a week prior to July 6, 1981
that the water truck brakes would not hold the truck on the
hills. He assunmed that M. Barnett would report this condition to
M. Cberg, and he (CGonzales) did not follow up on it because he
"expected that they would get themfixed when they got around to
them (Tr. 62). The truck was not taken out of service and it was
driven until the inspector issued the citation. He drove it
about three nonths prior to the tine it was cited and he
i ndicated that the brakes "were getting bad then. They just kept
getting worse all the time" (Tr. 62).

M. Gonzales identified exhibit G7 as the report he filled
out on July 6, 1981, for the water truck in question, and while
he could not recall when he filled it out, he confirned that they
are usually turned in at 3:45 ppm M. Gonzales stated that the
i nspector advised himto take the truck out of service after they
tested the brakes on the hill incline north of the shop, and he
i ndicated that the inspector was not hostile but "just doing his
job™ (Tr. 64). He confirmed that he drove the truck after it was
repaired and that the brakes would hold the truck on the hill and
he felt safer driving it (Tr. 65). \Wen asked whether the
condition of the brakes on July 6, 1981, before they were
repaired affected safety, he replied as follows (Tr. 67-68):

A Well, let me put it this way. | could stop the
truck. But if it had been an energency, say if | had
to stop it in a hurry, | couldn't stop it.

Q Can you visualize a situation where you woul d have
to do that in the operation of your daily routine?

A Well, I"'min and out of haul age trucks, and | have
to come down that incline and go through the north
shops, and in front of the other shops. Sonebody coul d
pull out in front of me, or sonmething, and if | would
have to stop real quickly, I don't think I could have
done it, no.
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Q Are there mners wal king on the road where you
general |y operate your vehicle?

A.  Just down in the shop area.

Q In your daily operation, would you pass fairly
cl ose to these peopl e?

A Yes. | used to drive in front of the shops three
or four times during the day for a sprinkle of water
out there, to keep the dust down.

Q Could you visualize a situation, under those
ci rcumst ances, where you woul d have to stop quickly?

A. Like | say, if | would have had an emergency stop
| couldn't have nade it

Q You thought you couldn't have done it?
A. Yes. That's exactly right.

On cross-exam nation, M. CGonzal es confirmed that he drove
the water truck for sone three hours before the inspector arrived
for his inspection. He also confirnmed that he was with the
i nspector for a couple of hours before he got around to
i nspecting the water truck, and that prior this time the
i nspector had inspected sone ot her haul age trucks in the pit
area. M. CGonzales confirmed that during his normal course of
work he would drive with a | oad of water down the sane sl ope
where the truck was tested with the inspector (Tr. 71). He
confirmed that he did not previously report the brake conditions
of the truck in witing on his daily reports, but did report it
orally and the foreman "wites it down on a notebook"” (Tr. 74).
He al so indicated that foreman Barnett told himhe "was tired of
witing it down" (Tr. 75).

Nor man Thomas confirned that he was enployed at the quarry
on July 6, 1981, as a truck driver and that he operated the No.
10 haul truck fromthe pit area to the mll or to the waste dunp.
He indicated that the truck is a 35 ton truck, and he confirned
that it was cited by Inspector Goodspeed on July 6, 1981, and
that he was the driver during the day shift. He confirned that
the brakes on the truck "haven't been good for three or four
nmont hs, maybe longer than that" prior to the tinme the inspector
cited it (Tr. 98). He stated that on July 6 "you could put on
all the brakes and they wouldn't hold you with a | oad on that
hill". He identified "the hill" as "the one by the north shop
that we tested it on" (Tr. 98). He confirned that he had
previously reported the brake conditions to shift boss Ed
West over or Keith Barnett within a month prior to July 6th, and
that the reports were either oral or in witing (Tr. 99-100).
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M. Thomas confirmed that he has the right to refuse to operate a
truck that is not in safe condition, but he could not recal
refusing to operate the No. 10 truck. He did not believe that
the truck could be safely operated on July 6, but he indicated
that "we did it just to get by". He also stated that the shift
boss would comment "Well, if we can just get by today, maybe we
can get with it" (Tr. 101). He confirned that the nechanics had
a lot of work, and he indicated that because of the brake
conditions he had to take extra precautions when driving the
truck. He confirmed that he operated the truck at speeds of 15
to 20 mles an hour, but indicated that the speedoneters would
never work (Tr. 102).

M. Thomas stated on July 6th |Inspector Goodspeed tested his
truck by having himapply the brakes while the gas pedal was
depressed and the truck engaged in third gear. The brakes woul d
not hold the truck and "it just creeped away". The truck was
then driven to a hill and placed in neutral, and when the brakes
were applied while going three or four mles an hour "it stil
just rolled off" (Tr. 104). M. Thonas stated that he applied
the service brake and the retarder and it still would not stop
the truck. He also indicated that the dunp brake was not working
properly, and that when he was | oading the force of the |oad
bei ng dunped into the truck would push the truck forward and the
brake woul d not hold. He conceded that he did not report that
specific condition to m ne nmanagenent but sinply told themthat
"the brakes were no good" (Tr. 107). He believed that the
defecti ve dunpi ng brake posed a hazard around the | oadi ng areas
and that the other bad brakes posed a hazard since he would be
unable to stop the truck if someone were to run in front of him
(Tr. 107-108).

M. Thomas confirmed that the truck was taken out of service
after it was cited by the inspector, and that after it was
repai red the stopping capacity of the brakes inproved (Tr. 110).
He confirmed that it was conpany policy to report truck defects
to the shift boss, but that the nechanics did not conme to the pit
areas to inspect any of the trucks. When asked whether the
condition of the truck brakes affected his ability to safely
operate the vehicle he replied "yes and no. Yes, they wasn't
good enough to stop if you had to stop real quick™ (Tr. 112). He
did consider the brake conditions to be "a m nor problent, and he
stated that "They could be fixed. But howlong it was going to
take themto fix them | didn't know' (Tr. 113). He also
indicated that "you could get by with it, but it wouldn't be
somet hing you wanted to drive every day of the week". He never
reported the brake conditions to the safety commttee because he
did not know who was on the conmittee, and he could recall no
i nstances when the conpany took the No. 10 truck out of service
after he reported the brake conditions (Tr. 114).

On cross-exam nation, M. Thomas confirned that he had
driven the No. 10 truck for four or five hours on July 6th before
the inspector arrived on the scene. He described his normal
route of travel that day, but could not recall whether he had
driven the truck the week before, nor could he recall exactly



when he had reported the brake conditions to
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his foreman (Tr. 118). He confirned that |nspector Goodspeed
asked himto drive the truck to a hill that he ordinarily used to
get back and forth fromthe shops and that the brakes were tested
inthat hill area. He confirmed that he applied all of the
brakes on a level while also applying the accelerator and the
brakes would not hold (Tr. 120-121). After this test, he
proceeded to the hill and applied the dunp brake while com ng
down the hill at five mles an hour, but the wheels did not |ock
and it would not stop the truck (Tr. 123). He stated that "I

m ght as well have pushed in on the clutch, if | had one, because
it didn't slow ne down one bit" (Tr. 125). He confirmed that the
truck was in neutral when he tested the brakes, and conceded t hat
he normally kept it under control by driving it in second gear
when descending a hill (Tr. 126). He confirned that he had
filled out reports stating that the brakes were bad, but he could
not recall when he did this (Tr. 127-128). Wen asked why he had
not reported the brake conditions before the inspector cited the
truck, he replied (Tr. 131):

Because on the back of this, I had witer's cranp from
witing down the things. After recording themfor so

long, they don't want to fix them so what do you do?

| got a family to feed, so that's what | do instead of
getting in trouble with the managenent.

In response to further questions, M. Thomas confirmed that
when the truck brakes were tested on the flats and on the hill
t he brakes woul d not hold, and he also confirned that he knew
before the test that the brakes weren't very good but that he had
no i dea about the kinds of tests that would be nade by the
i nspector (Tr. 135). He also confirmed that no one from
mai nt enance tested the brakes while he was driving the truck in
question (Tr. 135).

Stephen Farr testified that he is unenpl oyed but that he did
work at the quarry in question and that on July 6, 1981, he was
enpl oyed there as a truck driver on the No. 18 truck. He stated
that except for the brakes the truck was in good condition. He
stated that the drive-line brake, the service brake, and the dunp
brake woul d not stop the truck when they were tested (Tr. 140).
He confirmed that the inspector got into the truck and it was
first tested on level ground in front of the hopper. The park
brake was engaged and the engi ne was under 1,000 rpm s when the
brake was engaged and the truck noved forward. The truck
advanced at a sl ow speed and then picked up a bit, and this
indicated to himthat the brakes weren't very good. He also
tested the service brake in the same gear and with the same rpnis
and the truck continued forward, even with the brake pedal al
the way down. The sanme result was achi eved when the dunp brake
was simlarly tested (Tr. 140-144). After these tests, M.
Goodspeed advi sed himthat the truck did not neet the standards

and he instructed himto drive it down the sanme hill that the
ot her trucks had been tested on to a parking area past the north
shop. As they proceeded down the hill, the inspector asked him

to again test the brakes and the brakes would not hold. M. Farr
had to slow the truck down by putting the transm ssion in



reverse, and he believed he was half way down the hill in third
or fourth gear at this tine doing about five mles an hour (Tr.
145).
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M. Farr stated that had the truck brakes been in good condition
the service brake woul d have stopped the truck on the hill where
it was |last tested, and that after the brakes were repaired the
truck could be stopped by the service brake. He believed that
the test performed by himand the inspector was a fair test and
that the road grade where the test was perforned was simlar to
the road grades he used every day during the course of driving
the truck in question and the conditions were sinmlar. 1In fact,
he indicated that the brake tests were conducted while the truck
was unl oaded. M. Farr believed that each driver should test his
truck daily to insure that the brakes operated properly. However,
he indicated that the former site superintendent insisted that
each driver arrive at his work station within ten mnutes and
that this resulted in the driver's nmaking a hasty wal karound
i nspection of their vehicles (Tr. 149).

M. Farr confirned that he was a nmenber of the mine safety
committee and that safety meetings were called to discuss the
possibility of driver's being given nore time to inspect their
vehicles with conpany managenent, but nothing ever came of this
(Tr. 150-151). He also confirmed that prior to July 6, 1981, he
had made both verbal and witten reports about the brake
condi tions on the No. 18 truck, but he could not confirmthe
dates on which these were made. He also indicated that reports
were nmade to M. Barnett or M. Wstover, but that no one would
ever tell himwhat was done to correct any problem However, he
did confirmthat he was given the opportunity to use other trucks
while his was being repaired (Tr. 155).

M. Farr confirned that he was aware of the fact that he
could refuse to drive a truck which he felt was unsafe. He also
confirmed that he had previously refused to drive the No. 18
truck because of a steering problemand not because of faulty
brakes. He indicated that the steering problemwas corrected the
next day, and no one told himhe had to drive it when he
initially refused to do so (Tr. 157). \Wen asked to explain why
he continued to drive the drive the truck if he thought the
brakes were inadequate, he responded as follows (Tr. 158):

A Well, | think that your brake wear is kind of a
gradual thing. Sonmetines that creeps up on you before
you realize that you are already there, as far as
wearing goes. So the, | think the Federal M ne Safety
Board sets standards to help us to determ ne when we've
reached that point. This particular day, when M.
Goodspeed cane down, we were rem nded of what those
are. Like anyone else, if you' re not naking your

enpl oyer noney, they are not wanting you around,

ei t her.

Q Wre the brakes on the No. 18 truck gradually
getting worse up until the time that the order was

i ssued, or were they in the sanme relative condition for
a period of tine?
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A. |1 don't think it was a sudden thing, no. As | comented
before, there was a time prior to that date that the parking
brakes did work and, | think, the park brake is the easiest of
any of them you mght say, to burn out or wear out. Wile the
wheel brakes take longer to wear out. | don't believe that truck
had worn out brake shoes on it, except for the drive-line brake.
It has smaller shoes and heats up faster

M. Farr could not specifically recall when he had | ast
driven the truck in question prior to the inspection of July 6th,
but he was aware of the fact that the brakes were not working
properly that same norning before the inspector cited it because
of the tests that he (Farr) had perforned on it. He had tested
the service and dunp brake on an incline and they were not
operating according to his own standards, and while he had the
option of turning the truck down he elected to go ahead and drive
it. He indicated that he woul d probably have continued driving
it all day if the inspector had not arrived on the scene (Tr.
162). He later determned fromM. COberg that the drive-Iline
brake shoe |inings were burned out, and he received a |ist
showi ng the repairs which were made to the truck in question. He
al so learned that the truck was out of service for several days
awai ting parts, but that after the repairs were nade the truck
brakes worked better and the service brake was able to bring the
truck to a stop (Tr. 163-164). Wen asked whether he believed
the condition of the brakes prior to the issuance of the order on
July 6th had any affect on safety, he replied as follows (Tr.
166):

THE WTNESS: Like | say, if | were to happen to stop
that truck on a hill, on an incline, it wouldn't have
hel d. There have been occasi ons where there have been
parts of vehicles |aying al ongside the road, |ug nuts,
rock bars, whatever else it mght be. It's our
responsibility, the driver's to nove them out of the
road, rather than run over themand ruin tires. That's
pretty hard to do if your truck won't hold you

On cross-exam nation, M. Farr explained the operation of
the dunp brake on the No. 18 truck, and he conceded that it was
not i ntended
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to hold a truck while it is in notion. However, he believed that
a park brake should hold a vehicle from goi ng backward or

forward, and he confirnmed that when he was with the inspector he
tested the park brake "on the m |l flat by the hopper, and on the
hill" (Tr. 177). He also stated that during his nornmal operation
he used the truck retarder brake and al so his gears while
descendi ng grades (Tr. 178-179). He also confirned that all of
the brakes were tested on July 6th on the |level and on the hil
when he was with the inspector (Tr. 180).

M. Farr confirned that MSHA had conducted previous
i nspections at the quarry and that other inspectors had tested
the brakes on the trucks. Sone were tested "on the level”, sone
i nspectors sinply determ ned whether the brakes would stop a
truck, and other inspectors wouldn't check themat all (Tr. 182).
He al so confirmed that he reported the brake condition on the
truck in question the day of the inspection but he could not
recall the date when he reported it previously, but believed it
may have been a week or two prior to the inspection (Tr. 186).
He al so confirmed that the brake conditions on the trucks were
di scussed at safety conmttee neetings where M. Barnett was
present, but he could not recall any of the specifics, nor could
he recall whether the No. 18 truck was specifically nentioned
(Tr. 187-191).

M. Farr confirned that he knew the brakes were bad when he
drove the No. 18 truck on July 6th, and he al so knew that he was
putting his own personal safety in danger but stated "I was goi ng
toride it" (Tr. 197). He could not state why the inspector did
not cite the "park brake" or the "truck brake on a slope" as part
of the cited conditions (Tr. 198).

MSHA | nspector Tyrone CGoodpseed, confirned that he has had
prior truck driver experience, and has taken sone MSHA training
courses dealing with | oading, hauling, and dunping. He confirned
that he conducted a regular mne inspection at the quarry on July
6, 1981, and that this was his first visit to that mne. He also
confirmed that he inspected the trucks which were cited. He
bagan with the No. 7 water truck because it was the first one
avai | abl e. He acconpani ed truck driver CGonzales on a test run of
the truck, and then asked himto nake his normal run to see how
t he brakes worked. The brakes were tested during the trip al ong
the road by the water incline. The service brake and park brake
were tested on the flat |evel area of the roadway and they woul d
not slow the truck down (Tr. 203-212).
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M. Goodspeed stated that when the No. 7 truck was tested on the
| evel flat area, it was going four or five mles an hour, and
when he asked M. Gonzales to apply the service brake fully, it
did not hold and the truck kept rolling. After "punping" the
brakes and applying the parking brake, the truck gradually
stopped. M. Goodspeed confirmed that he issued i nm nent danger
order No. 583637 primarily because of the service brake, even
t hough the other three brakes did not work (Tr. 214). \When the
service brake was applied during the test, the truck was in third
gear while in notion, and after comng to a conplete stop, he
goes through a regul ar procedure in testing the truck brakes with
t he engi ne running and while the truck is in a "creeping notion"
The procedures he uses are detailed in certain guidelines as
reflected in exhibits G8, G9, and G 10, and he uses these in
conjunction with what he has | earned during his inspector's
training (Tr. 214-221).

M. Goodspeed confirned that he tested the truck on the
| evel portion of the property and also on a nine percent hill,
and he expl ai ned how he asked M. CGonzales to test the brakes.
After the testing, he advised M. Gonzal es that he considered the
truck to be an i mm nent danger and that he was going to ask the
conpany representative to take it out of service (Tr. 223). He
advi sed M. Westover that he was going to i ssue him an i mm nent
danger order, and told himthat the truck would have to be fixed
before it could be put back in service. M. Wstover had the
mechani cs renove the battery fromthe truck and render it
i noperable (Tr. 224).

M. Goodspeed stated that M. Gonzales told himthat he had
i nfornmed m ne nmanagenent on several occasions that the brakes did
not work, and that M. Oberg informed himthat "the brakes on
this unit have never worked" (Tr. 224). M. Goodspeed al so
i ndi cated that he revi ewed some conpany mai nt enance records, but
he could not state with any certainty whether or not he found any
recorded record or notations concerning the brakes in question
(Tr. 225-226). He also indicated that his notes do not reflect
that he found any records to show that anyone had conpl ai ned
about the brakes (Tr. 228).

VWhen asked for his opinion as to whether the brake
conditions he cited had an affect on safety, M. Goodspeed stated
as follows (Tr. 229-231):

Q Do you have an opinion as to whether the conditions
described in the citations had an affect on safety?

A. Didit have any affect on safety?
Q Yes.

A Yes, it did. Definitely.
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Q Wy do you say that?

A. Because there was no way that he could control that
vehi cl e when we were coming off that hill, as far as
braking it and stuff like that, and being able to stop
it.

Q D d you reach an opinion as to the condition of the
service brakes on the No. 7 water truck after your
test, as to the condition of the service brakes?

A Yes, | did. Wen we cane down the hill and the
servi ce brakes would not even slow it down. And this
vehicl e operates in and around that plant area with
foot traffic and et cetera, and in the shop area, and
you have your general offices and there were people in
the area at this tinme --

Q | understand that. But what was your opinion of
the condition of the brakes?

A. | thought that they were inoperable. They were
very unsafe.

Q There nust have been sonme affect that the service
brake had on slowing the vehicle. Ws it conpletely

i noper abl e?

A | wuld say that it maybe had sone affect, yes. |
woul d definitely say that it had some drag or tension
on it.

Q But they were not adequate?

A. Definitely not.

Q Do you have an opinion of whether they were capable
of bringing a vehicle to a stop on an incline?

A. Certainly it would not. W tried it.

Q That, in your mnd, is an inportant criteria for
determ ni ng whet her the brakes on a particular vehicle
are adequate or not adequate?

A, Certainly.

Q If the brakes were proper, if the service brakes
wer e wor ki ng, were adequate and in good condition
shoul d they have been able to bring the vehicle to a
halt upon an incline?

A, Certainly.
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Q Are you saying that the condition itself, if allowed to

continue, would reasonably, |ikely, cause an accident?
A Yes. | would say so. | very definitely believe
so.

VWhen asked about his immnent danger finding, he stated (Tr.
231-232):

Q Here you issued an I mm nent Danger Order. Wen
could this condition cause this accident, in your
opi ni on?

A Anytime anybody would wal k out in front of that
vehicl e and go through that yard, or sonebody woul d
back out in front of them or go down one of those
ranps, or whatever -- neeting head on with a truck and
couldn't stop -- you could create a heck of a problem
And to nme, that's an immnent danger. And if it was
not corrected --

Q Could it have happened that day?
A. It could have happened at any tine.

VWhen asked about his "significant and substantial” finding,
he stated (Tr. 232):

Q Now, you also marked on the violation, "S" and "S"
Now, | think you expl ained that sonewhat, but just to
expl ain why you indicated that this particul ar
violation was "S" and "S', what does that termnean to
you?

A. Significant and substantial is the boxes that |
marked. It's what we are referring to. Significant and
substantial. It could significantly cause or create an
accident. That's what we are tal ki ng about, reasonably
seriously and reasonably likely to happen

Q So you are saying that you felt that the condition
was reasonably serious, very serious, or what?

A. | think that it is very serious. You take a truck
that size, and if you should be struck by it or run
over by it, definitely it would be serious. W have
fatal grounds in the past that have so indicated --

M. Goodspeed stated that he concl uded that nanagenment knew
or shoul d have known about the brake conditions because of M.
herg's statements that they never did work, and also by his own
observations when he first
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observed the truck in the norning after M. GConzal es was "waved
down". Wien he canme off the hill after being waved down, "he
just kept going", and when "I asked hi mwhat was the matter, he
said his brakes didn't work too well"™ (Tr. 210, 234).

On cross-exam nation, M. CGoodspeed stated that he could not
recall issuing any citations for violations of section 56.9-1
during his inspection of July 6, 1981 (Tr. 235). He denied that
M. Cberg ever explained to himthat driver inspection reports
are turned inonly if a driver reports sonething, and that if he
doesn't, they are thrown away (Tr. 236). He also indicated that
he was infornmed that drivers sonetines nade verbal reports (Tr.
237).

M. Goodspeed stated that section 56.9-1, only requires
reports of defects, that it does not require records of repairs
or daily reports (Tr. 238). He confirned that the No. 7 truck
was totally full of water when it was tested, and that the 2,000
gal l ons of water wei ghed approxi mately 16,000 pounds (Tr. 239).
He expl ai ned the braking procedures utilized by the driver during
the testing on the level as well as on the hill going toward the
shop (Tr. 239-241). He stated that it took the truck 200 yards
to come to a conplete stop after they left the level area where
the service brakes were first applied (Tr. 242).

M. Goodspeed went on to describe the tests which were
performed on the truck while he was with the driver, including
the different brake systenms which were applied during the test
(Tr. 242-247). He conceded that the torque converter was
operabl e and that over the speed of five mles an hour, it did
have a "slow ng action" effect on the truck. However, he
confirnmed that when he issued the citation, he was concerned that
even with the other brakes applied, the truck would not hold (Tr.
248). M. Goodspeed described the "hill area" where the truck
was al so tested, and described the different gears used by M.
Gonzales in his attenpts to stop the truck. He denied that he
hi nsel f had created the i mm nent danger by instructing the driver
to drive the truck into the shop area, and conceded that he only
instructed himto "take the truck to the shop"” (Tr. 249-254).

H's testinmony in this regard is as follows (Tr. 255-256):

Q You have testified that when you came off the first
hill, it took you 200 yards to stop. And yet you
didn't consider those brakes so bad that you needed to
stop that truck right on the spot?

A. R ght on the spot?

Q Yes.

A. You nean to take it out of service right on the
spot ?

Q Yes.
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A. | definitely knew there was a problem | definitely knew
there was a serious problemw th the brakes. There was no doubt
about it. W were going to take the truck back to the shop and
put it on the line until they had it fixed.

Q But if it was actually an inmm nent danger com ng
off that hill because you couldn't stop in 200 yards,
why didn't you stop the truck right there and wal k down
the 90 yards to the shop and get people to go back and
fix it?

A. Because it was not an inm nent danger at that tine.
It had defective safety. W took it back to have it
corrected.

Q \Wat nmde it an inmm nent danger?

A. Because we never tried it on the hill there and
when it canme down off of this small incline and the
grade that they had there were people there. It

totally surprised nme, it really did.

Q If it took 200 yards to stop it com ng down the

first hill, I don't know why it would surprise you that
it took 90 yards to stop before it came down the second
hill.

A. | have no comment on that.

Q | think the answer was that an I mm nent Order was

the only way you could take the truck out of service.
The truck was parked, initially when M. Conzal es
reported the brakes were bad and sat there for three
hours, then they went back and got in it and conducted
the test. Isn't that true?

A.  Somewhat, yes.

THE COURT: The inspector was first notified about the
faulty brakes when they first flagged M. CGonzal es
down. The inspector testified that M. Gonzal es had
some problens slowing the truck down. He went right by
the inspectors party. That indicated to himthat the
brakes were bad. The inspector said to M. Gonzal es,
"How cone you rolled past us? Wat's the probl en?

Have you got a brake problen?" And he said, "Yes."

The brakes on his truck weren't that good. He told him
to | eave the truck there. That they had to go inspect
the shop and do these other things and then they woul d
conme back and get the truck later. The truck stood
there for three hours, approximately. Then they came
back and got in the truck and went up and got the water
and proceeding with all of these other tests. Is that
true?
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M5. SYMONS:  Yes.

THE COURT: kay. Quit while you are ahead. The
guestion, it's obvious to me why he issued an | nmm nent
Danger Order.

BY M5S. SYMONS (Resuming):

Q Wy didn't you take the truck out of service in the
nmor ni ng when M. Gonzales told you that the brakes were
bad?

A Wiy didn't | take it out?

Q Wy didn't you issue a withdrawal order at 10:30 in
t he norni ng when M. Gonzales told you the brakes were
bad?

A, A w thdrawal order for what, ma' an?

Q Bad brakes.

A Is that a withdrawal order situation, bad brakes?
Q You cited a lot of other trucks for it.

THE COURT: The answer is, he hadn't inspected the
truck at that point. There is no way he's going to
pull the order on it. He just said, "Leave the truck
we'll get toit." That's what happened.

BY M5. SYMONS ( Resumi ng)

Q Aren't your instructions as an inspector that you
are not supposed to subject yourself or any mner to
hazar dous conditions.

A Yes.

Q Yet you took a truck that you knew had bad brakes,
put a maxi mumload on it, and brought it down the hil
into an area where you knew there were people, and you
knew you couldn't control the truck. And both you and
the truck driver were in danger

A, That's true. To find out how bad the brakes were,
you had to test them under normal conditions. W did
it with a full load. | realized the brakes were bad and
they definitely were. W took it back to the shop to
have it fixed. W could not stop it and it would not
hold. | guess you mght say that | probably did,

actual ly, endanger mine and his life. W really did.
We coul d have overturned com ng down that incline. W
could have run into sonebody. That's true. 1'll agree
with that.
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M. Goodspeed identified exhibits G9 and G 10, as "checklists”
whi ch he obtained a year and half ago during his training (Tr.
261-263). He explained that he did not cite the truck for
"i nadequat e brakes" under mandatory safety standard section
56.9-3, because he believed that if maintained in a proper
condition, the brakes would not be inadequate. He believed the
truck had "defective brakes that affected safety”, and his intent
in issuing the citation was to bring the brakes up to the
manuf acturer's specifications (Tr. 264-265). He explained his
answer further, at Tr. 272:

THE COURT: M. Inspector, you did not cite themfor
58.9-3, for inadequate brakes with what?

THE WTNESS: They did have brakes on the trucks. They
brakes were there. |It's just that they didn't work. |
can't say that these brakes have been nodified to where
they were inadequate. They were a manufactured brake.
And it was an adequate brake for the haul unit, or I'm
sure they woul dn't have bought it. They didn't work so
they affected safety.

THE COURT: Now, if the brakes were not capabl e of
stopping the truck and holding a fully | oaded vehicle
on the grade that it came down, that would fit the
definition of inadequate, wouldn't it?

THE WTNESS: Yes. That's true

M. Goodspeed confirned that he advised the nine
representative the cited truck was under an imm nent danger order
after all of the tests had been conpleted and the truck had been
driven back to the shop area (Tr. 270). He conceded that when he
first tested the truck on the I evel he thought about issuing only
a section 104(a) citation, but that com ng off the hill and "it
just kept going", and in view "the exposure that you have to
peopl e and everything else, to ne, that was definitely, at that
time, an inmm nent danger” (Tr. 271)

M. Goodspeed confirned that he issued a section 104(d) (1)
unwar r ant abl e wi t hdrawal order on the No. 18 haul truck, and that
he did so after being informed by the driver, M. Farr, that
"they were having problens with the brakes", and after the truck
was road tested. M. CGoodspeed confirmed that his "wal karound
and visual " inspection of the truck when he first observed it
detected nothing with the truck. He had the driver test the dunp
brake at the dunp area, and it would not hold the truck. He al so
had the driver test the other braking systens, and he expl ai ned
the tests which were perforned on the service brake as well, and
he indicated that the service brakes were tested on the | evel and
on the hill (Tr. 275-284; 289-291).

M. Goodspeed testified that the No. 18 truck brake
conditions which he cited were "significant and substantial"”
because "it was reasonably serious and reasonably likely", and
that an acci dent was reasonably likely to occur and someone coul d



have been injured by the inability
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of the truck to stop (Tr. 285). He based his conclusion that the
citation was "unwarrantable” on the information given to himby
the driver that the brake conditions had been reported to m ne
managenent verbally and in witing, but that his check of the
conpany records failed to disclose any record of the defects (Tr.
285-287). He also confirned that he knew that a section

104(d) (1) citation had been issued, and he didn't consider the
condition of the No. 18 truck to be an i nm nent danger because

t he "personal exposure" was not present, there was a "l esser
degree of danger", and there was less traffic in the pit area
(Tr. 288).

On cross-exam nation, M. CGoodspeed conceded that his
citation on the No. 18 truck does not state that it was tested on
a grade and he confirmed that he cited the truck because the
service brake failed his test on both the [evel and on the hil
grade (Tr. 292). He also confirmed that since the service brake
woul d not hold the truck while it was idling in third gear on the
| evel area where it was tested, he concluded that the brakes were
defective and that the condition affected safety (Tr. 293-294).
He al so confirmed that the dunp brake was tested while the truck
was in the "dunp position", but he could not specifically recal
how far the truck noved forward while the brake was applied (Tr.
297). In his view, the brakes were not working at all, and he
saw no reason to note the distances which the truck nmoved (Tr.
298).

M. Goodspeed confirned that he decided to issue the
unwarrantabl e failure order on the No. 18 truck after it was
tested on the level by the mi|Il area, and the truck was then
"taken down and parked on the line. Then | told the operator”
(Tr. 299). He explained further that he had the driver take the
truck to shop to the shop to have it repaired, and he saw no
hazard in having himdrive it to the shop because it was unl oaded
and was a different weight than the water truck (Tr. 300-301),
and he did not believe that an i mm nent danger existed with the
No. 18 truck (Tr. 301-302).

M. Goodspeed stated that when he first spoke with the
driver of the No. 18 truck, the driver told himthat he had
spoken with M. Barnett and M. Westover, and infornmed them
nunberous tinmes that the brakes didn't work, and that they
informed himthat they needed tinme to fix them (Tr. 303-304).
M. Goodpseed could not specifically recall speaking with M.
Barnett or M. Westover about the truck in question, and
indicated that they are required to know the regul ations (Tr.
308).

M. Goodspeed confirned that he issued a section 104(d) (1)
O der for the No. 10 truck, and that he first observed it when it
canme to the dunp. He and the driver, M. Thomas, wal ked around
the truck and visually inspected it, but nothing in particular
caught his eye at that tine. M. Thomas inforned himthat "as
far as he was concerned, the brakes didn't work very good" (Tr.
311). They then got into the truck, and he instructed M. Thomas
to performcertain tests on the brakes, and he foll owed the sane



procedures as he did for the other trucks which he cited that day
(Tr. 312). M. CGoodspeed confirmed that the dunp brake, park
brake, and service brakes were all tested, and he described the
tests as being simlar to those adm nistered to the other trucks
(Tr. 312-315), and he confirned that the brakes would not hold
the truck when tested.
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M. Goodspeed confirned that he decided to issue the order on the

No. 10 truck when it was first tested at the dunp. He knew at
that time that the brakes were not working properly, and he
instructed the driver to take the truck to the shop to be
repaired, and while in transit down the ranp he had the driver
test the service brake and included that condition in the order
(Tr. 317). He confirmed that M. Thomas told himthat he had
reported the brake conditions to managenent, and this gave him
the inpression that managenent had prior know edge of the brake
conditions (Tr. 317). He al so checked the conpany records, and
found not hing pertinent, and he considered the brake conditions
to be serious, but not as serious as the brakes on the No. 7
truck (Tr. 318).

M. Goodspeed believed that the No. 10 truck brakes were
defective, and that the defective brakes would affect safety
because "they woul d not be able to stop under energency type
conditions"™ (Tr. 320). He could not recall precisely when he
told m ne nmanagenent that he was going to cite the truck (Tr.
321).

On cross-exam nation, M. CGoodspeed went over the tests
conducted on the truck, and he confirmed that he told M. Thonas
that he was citing the truck for an unwarrantable failure when he
first tested it on the level (Tr. 322). The truck was then taken
"on the line, and it was parked there until it was rendered safe
to operate" (Tr. 323). \Wen asked why he didn't park the truck
i medi ately, M. Goodspeed replied "an unwarrantable failure has
nothing to do with how bad they are, does it really" (Tr. 324).
He explained further as follows (Tr. 324):

Q Well, you labeled this citation, significant and
substanti al

A. Reasonably serious and reasonably likely --

Q But not that serious that it was too dangerous to
take it down to the shop?

A. | think under a controlled situation -- the truck
was enpty and everything el se

Q How could you keep it under control if you didn't
have brakes?

A. W kept it under control enough to stop it, to get
it down there under those conditions -- not full --

M. Goodspeed confirned that M. Thonmas told hi mhe had
"turned in the truck nunerous tinmes", but that a search of the
m ne records failed to disclose any witten reports filed by M.
Thomas on the truck in question (Tr. 326).
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Contestant's testinony and evi dence

Phillip Rusti, testified that he has been the quarry
superintendent since February 12, 1982, but was not there at the
time of M. Goodspeed's inspection in 1981. He sketched the
sl opes and shop area of the quarry (exhibit R 1), and testified
as to the degree of slopes and grades, including the distances
and grades over which the trucks which operate at the quarry are
expected to travel. He stated that the trucks are not designed
to travel on a 20 degree grade, and that the nmanufacturer
recomends that they be restricted to travel over an eight
percent grade, and that the grade has a definite effect on a
truck's braking capability. He also confirnmed that he has driven
the trucks in question and that he would use first gear to travel
down the hill in question. He al so explained the different
braki ng systens on the trucks in question, and explained their
functions (Tr. 341-347).

M. Rusti testified that he would test the brakes on a 35
ton truck on a two percent grade and that he would never test the
park brake on such a truck while it was in notion for fear of
burning them He also described the service brakes on the
trucks, and indicated that they are air shoe-type brakes
activated by a pedal in the cab. He agreed that a truck which
"creeps a little" on a level area while in gear with the engi ne
at 650 rpns is "allowed", but that "excessive creep” would
i ndicate that the brakes needed adjustnment. He described
"excessive" as a creep of nore than a foot or two while the truck
was "held" for 15 seconds (Tr. 349). He stated that he expected

his drivers to test the brakes while going downhill, and that if
the brakes are not holding "that's a test initself". He also
saw not much need for the brakes on a hill if the proper gears

and torque features are used properly (Tr. 349).

M. Rusti explained the functions of an energency, park, and
retarder brake, and stated that problens are caused when drivers
use service brakes on hills rather than retarders, and that this
causes excessive brake wear, burning, and the bleeding off of the
air fromthe system (Tr. 351).

On cross-exam nation, M. Rusti confirnmed that prior to his
enpl oyment at the quarry in question, he worked as a genera
foreman at a large |linmestone quarry in Mchigan, and that |arge
haul age trucks were used in that operation, and that a preventive
mai nt enance programwas in being at that operation (Tr. 354).
VWile at that operation, he relied principally on the drivers to
determ ne the adequacy of the brakes on the trucks they were
driving (Tr. 355). He confirmed that he never drove the three
trucks which were cited by Inspector Goodspeed, nor did he road
test themor any other vehicles (Tr. 355). He did not believe
that a braking system shoul d be designed to stop a truck on a 20
percent grade, such as the hill where the trucks in question were
tested, and he explained his answer as follows (Tr. 356-358):
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Q \Wen you are tal king about, in your opinion, in third
gear, going down an incline at five mles an hour, you
don't think that if you apply the service brakes, the
No. 7 vehicle, it would be able to stop. Is that just
conj ecture on your part?

A. No. It's not conjecture. I'mquite certain it
woul dn"t. You have to renmenber, now, we are tal king
about 100 feet of horizontal distance on that incline.
Now, if you were going to go half a mle, |I'msure you
could stop eventually, but in 100 feet, that's an awful
short distance. That's only about twi ce the | ength of
this room

Q I think the testinony was that, though the hil

m ght have been 100 feet, the vehicle never stopped,
and, in fact, rolled down into the flat area.

A. Were it stopped?

Q \Were it eventually stopped. You don't think a
braki ng system shoul d be designed to stop a vehicle on
an incline?

A. Not a 20 per cent.

Q That's incredible. How did you neasure the 20 per
cent incline?

A Wth a tape.
Wth a tape? D d you go out there?
Yes.

When was this?

o > O

A.  Wien M. CGonzales, the federal investigator, was
out at our property going over citations. W neasured
this distance. W also neasured the distance to the
water tower. We did quite a bit of nmeasuring.

Q You said that the haul age trucks weren't designed
to go down that particular incline?

A. No, | didn't say that.
Q | thought you did.

THE COURT: He said they weren't designed to be
operated on a 20 per cent grade.
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BY MR, COHEN (Resum ng):
Q Is that what you said?
A. That's right.

Q If this was a 20 per cent grade, they weren't
designed to go down this particular grade

A. They were not designed to operate on that
particul ar grade. You can go down there.

Q \Wat's the difference between operating and goi ng
down?

A. Wth a load, you shouldn't go up or down a 20 per
cent grade. It's not your nornmal operating procedure.
This road is a service road. By a service road, that
means that you take a vehicle out of there, mainly for
mai nt enance purposes. This is not a normal haul age
operation. On our haul age operations, we maintain an 8
per cent maxi num

Q | thought the testinmony was, in fact, that the
vehicles did use this road?

A.  But not for haul age.

Q well, I don't know about that. Do you know, in
fact, that they didn't use the road for haul age back in
that tinme?

A.  Yes.

Q How would you know t hat ?

A. Just by the pattern of what we are doi ng now, and
we haven't changed that any. Wy would you want to

haul sonething to the shop?

Q well, how about going down with a full |oad of
water to the shop area?

A. That's very possible. But you are tal ki ng about
tons versus thirty-five or forty.

M. Rusti was of the opinion that the fact that service

brakes on the three trucks in question would not slow them down
on a 20 per cent incline does not indicate a problemwth the

br akes.

Al t hough he indicated famliarity with the

manuf acturer's specifications for the



~348

trucks in question, he indicated that they "were sketchy" and
found nothing to support his opinion other than the "test" used
on a horizontal |evel where the service brakes were applied while
t he engi ne was running at 650 rpmis (Tr. 360-361). He confirned
that this test was essentially the sane one used by the inspector
when he tested the truck brakes on |evel ground (Tr. 361).

M. Rusti stated that since he was not at the mne site at
the tine of the inspection and citations, he had no way of
knowi ng whet her the brakes on the trucks which were cited were
adequate or not, and when asked an opinion as to whether the
conditions cited by Inspector Goosdpeed were an "inmm nent danger”
or an "unwarrantable failure", he responded "I won't even nmake an
observation" (Tr. 362). Wen asked to account for the fact that
I nspect or Goodspeed found the brakes in such a condition as to
warrant the issuance of such orders, he responded "I wasn't there
so | don't know' (Tr. 370).

M. Rusti confirmed that subsequent to the issuance of the
citations in question by Inspector Goodspeed, MSHA conduct ed
anot her investigation to determ ne whether any "wllful"
viol ati ons should be issued because of the truck brake
conditions, and he identified the MSHA I nvestigator who conducted
that investigation as a M. CGonzales. He also confirned that his
measurenents of the distances previously referred to by himin
his testinmony took place at that time, and he confirnmed that MSHA
found no basis for issuing any "willful" citations (Tr. 363-369).
M. Rusti also confirmed that the normal procedure is to service
the trucks every 1,000 hours, and that they are brought in for
[ ubrication and a general checkup (Tr. 369).

Keith M Barnett, production foreman, testified that he
supervised the drivers of the trucks which were cited and that
during the period May through the first part of July 1981, none
of themreported any problens with the trucks. |[If anything had
been wong with the trucks, they would have ordinarily reported
it to him \When asked whet her any drivers had ever reported
"problenms with the brakes on the No. 7 water truck", he responded
"not to a degree that it would create a safety hazard" (Tr. 392).
VWhen asked about the other two trucks, he responded as follows at
Tr. 392:

Q How do you judge what is a degree that would create
a safety hazard?

A It's in the daily operation of the truck. And
observe each pi ece of equipnment each day. |If | notice
the operator is having trouble controlling the truck

if there is an unusual circunstance, or if the operator
does indicate that there is a serious problemw th the
truck.

Q D d anyone report to you that there was a problem
with the brakes on No. 107?

A.  No.



Q During the period of My, June or July of 19817
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A. There again, that's a specific question. | nean,
that's over a period of several nonths. There could
have been sone discussions to that point, but, there
again, nothing that would have created a serious
safety situation.

Q \What about with Truck No. 18? Do you remenber
anybody reporting any problens with the brakes on Truck
No. 187

A. No. That was very nuch a surprise to ne.

M. Barnett confirnmed that he was probably the one who first
"flagged down" driver Gonzales, and he confirmed that it took him
some 100 feet to stop the truck. He did not believe this to be
unusual since "it takes that kind of distance to stop nost of
t hose pieces of equipnent”. After he stopped, M. Conzal es nade
no specific conplaint about the truck (Tr. 393).

On cross-exam nation, M. Barnett indicated that he
considered M. Thomas to be a good, conscientious driver who is
safety conscious. As for M. Farr, he stated that he made a | ot
of safety conplaints, some of which were frivolous, and a | ot of
themwere made to himorally rather than in witing (Tr. 394).
"Oral conplaints" are usually noted in a book kept on M. Cberg's
desk, and witten ones are on fornms used for that purpose (Tr.
395). M. CGonzales "was not shy" about making conplaints (Tr.
402).

VWhen asked about any prior know edge of the condition of the
brakes on the trucks in question and the field service report
prepared by the contractor, exhibit G 6, after one of the trucks
was repaired, M. Barnett stated as follows (Tr. 398-400):

Q Are you saying, sir, that you were conpletely
unaware of the condition of the defective brakes on the
Nos. 7, 10 and 18 trucks on July 6th, 1981? 1Is that
what you are sayi ng?

A. No, sir. I'mnot saying | was unaware at all. |
try to keep very close tabs on ny equipnment. | try to
keep track of the condition of the brakes on all ny
equi prent, not only the brakes, but the genera
operating condition

Q So you were aware of the brakes?

A Yes. | would say | was.

Q How were you nade aware of that fact?

A. Being in contact with the drivers and the equi prment
itself on a daily basis.



0 Q Wuld you agree that the brakes on the No. 7 truck on
July 6th, 1981 were not sufficient?
A. No, | wouldn't agree to that at all.

You think they were safe?

In ny estimation, they were adequate.

How about No. 107?

The sane thing.

How about No. 18?

> O » O > O

That's the sane thing.

*

* * * * * * * * *

Q If 1 told you that their description of the
condition, after |ooking at the brakes, subsequent to
the issuance of the order, that the brakes were -- 1'1I
use the very term "Very poor brakes." Wuld you

di sagree with that statenment?

A. This was his assessnent of the situation. |
couldn't agree or disagree.

Q Were you made, subsequently, aware of the repair
wor k that was done on the brakes after the inspector
i ssued his orders?

A Yes, | think so.

Q D dthat, in any way, change your nmnd with regard
to the general condition of the brakes?

A. No. Because it verified M. Cberg's testinony,
that all the mechanical parts of the brakes were there
in the truck. Some of themwere under limted
operating conditions, but generally they were in
operating condition

Q How about the master cylinders? Didn't he testify
that two of the master cylinders were defective?

A.  Yes.
Q That doesn't cause you any concern?

A Yes. O course, it causes nme concern



~351

M. Barnett testified that at no time on July 6, 1981, between
9:30 a.m and 1:30 p.m, when M. CGoodspeed started his testing
of the trucks, did he observe anything in the operation of the
trucks that led himto believe that the brake conditions
presented a safety hazard, and had he observed such conditi ons,
the trucks woul d have been parked (Tr. 405).

The parties stipulated that if M. Edward Westover were
called to testify, he would also testify that he received no
conpl ai nts concerning the brakes on the three trucks which were
cited by Inspector Goodspeed (Tr. 405).

M. Cberg was recalled and confirned that he told M.
Goodspeed that the No. 7 water truck never had good brakes (Tr.
374). He explained the braking systemand confirned that the
brakes on that truck were the ones that the manufacturer put on
it (Tr. 375). He also confirned that after the citation was
i ssued, the wheels were pulled off the truck and he found "three
quarters of a brake shoe left on the truck", and he indicated
that these were sufficient to stop the truck "if they are
adjusted right” (Tr. 376). He believed the citation could have
been abated by nerely adjusting the brakes (Tr. 377).

M. Cberg confirmed that the No. 10 truck wheels were al so
pul l ed off, and he found two out of the six master cylinders to
be defective. He found the other four to be "pretty well up to
par" (Tr. 377). He also confirned that No. 18 truck wheels were
al so pulled off, and when the brake shoes were inspected "we
figured there was at least 50 to 80 percent on thenf. In his
opi nion, this was enough to stop the truck if the brakes were
adjusted (Tr. 378).

M. Cberg testified further that at no tine prior to the
I nspection in question did the drivers of the trucks in question
or their foremen tell himthat the brakes were defective, and had
he been told he woul d have taken themoff the line (Tr. 379). In
response to further questions, he testified as follows (Tr.
380-381):

Q M. oerg, when you testified yesterday, | believe
you said you were aware of the condition of the trucks.
That you subsequently | earned, after the trucks were
pull ed off the |ine and i nspected, you said that you
woul d have taken themoff the line yourself. Do you
stand by that statenent?

A |If | would have known, | would have taken them off,
yes, knowi ng that they had bad brakes.

Q You still agree that all three trucks had bad
brakes?
A.  I'mnot saying one way or the other on that, no.

feel that all three trucks had partial brakes on them
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And,

Q Partial?

A. At least partial.

Q But they weren't adequate, were they?

A. | don't know whether they were adequate or not.

Q Because, in effect, you don't really look at them
Didn't your nechanics, really, inspect the brakes?

A. They did after they were pulled off.

Q So you really didn't have any independent
know edge, because you just relied on your mechanics.

A | rely on nmy nmechanics all the tine.

Q | think you stated in your prior testinony, the
best indication that there is a problemwth the
brakes, is the truck drivers? |Is that right?

A. That's right.

Q That's how you base if there is a problen? You
rely on the truck drivers to tell you?

A. There's a problemw th the truck, | depend on those
truck drivers to report it to their foreman. 1, in
turn, depend on the other forenmen to report it to ne.

Q But by the sane token, you would agree that they
woul d be the best judges of whether a particular truck
has adequate brakes or inadequate brakes, because they
are the ones that drive it every day?

A. They drive it every day. They are the ones that
woul d know.

Q You heard the three truck drivers testify
yesterday. Wuld you question any of their judgment as
far as their opinion that the brakes on the trucks were
i nadequat e?

A. | won't question anybody's judgment.

at Tr. 386-388:

THE COURT: Now, if they weren't adjusted correctly,
what woul d your answer be.
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THE WTNESS: GCkay. |If you are back to yesterday's
testinmony, | made a statenment that that |eft-hand whee
had bearings on the cans that was froze up. So, therefore,
that was not functioning properly.

THE COURT: (kay. Let nme ask you this question. Do
you consi der brakes that are 75 per cent good, 50 to 85
per cent good, to be effective brakes, adequate brakes,
or is it hard to answer?

THE WTNESS: If it's got 50, 75, or 85 per cent of the
linings there, there's no reason why that brake
couldn't be good.

* * * The three trucks that were cited by the

i nspector, when you pulled the wheels, did you actually
see the conditions thensel ves? Wre you actually
physically there when the nechani c broke these three
trucks down and pull ed the wheel s?

THE WTNESS: You bet. | was there when they pulled
the wheels off. After we got the druns off and
everything, the linings were there. They came and
found ne and said, "I would Iike you to conme and | ook
at the linings on this truck."

THE COURT: Now, given the conditions that you observed
on the three trucks when the wheels were dismantl ed,

pl ace yourself in the position of the inspector, and
you had know edge of the condition of all of these
three trucks. Wthout subjecting those trucks to any
tests or anything, could you conme to any concl usion
that these brakes were defective or inadequate?

THE WTNESS: | don't think 18 was up to par, but it
was actually not totally out of brakes, either. Any
time you have a cam bearing which is particlly froze
up, you have got one wheel that is not functioning.
And if your other wheel is, say, flacked off from wear
or use, then you aren't going to have nunber one
brakes, no.

THE COURT: How about the other two trucks?
THE WTNESS: | feel they were all about the sane.

THE COURT: You have been here two days listening to
the testinony of the inspector, listening to his
testinmony concerning the tests that he subjected these
trucks to. And his testinmony was that they woul dn't
stop on certain grades, and under certain conditions.
Do you have any conment as to whether or not you fee
that these citations were in order?
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THE WTNESS: Well, | thought he was quite severe

THE COURT: Did you voice your objections to tell him
that at the tinme?

THE WTNESS: | was never asked
Sti pul ations

The parties stipulated that the Keigley Quarry is subject to
MSHA' s jurisdiction, that the operator U S. Steel Conpany is a
| arge operator and that any reasonabl e penalties assessed wl|
not affect its ability to continue in business. The parties also
agreed that all of the citations issued in these proceedi ngs were
abated in good faith, that the inspectors who issued them were
duly authorized representatives of the Secretary, and that for
t he purposes of these proceedings U S. Steel's history of prior
violations at the quarry in question consists of six citations
i ssued during the 24 nonths prior to the issuance of the
citations in question in these cases (Tr. 4, Exh. G1).

Fi ndi ngs and Concl usi ons

These consol i dated dockets present sonmewhat similar factua
situations concerning the braking systems on three trucks being
operated at the quarry at the time of the inspection of July 6,
1981. Inspector Goodspeed's "inspection"” of the three trucks
i ncl uded his visual inspection of each vehicle, as well as a
"check ride" where he acconpani ed the drivers and requested them
to performcertain "tests" on the braking systems. The
i nspector's special attention to the trucks was the result of
certain observations made by himas to how one of the trucks was
bei ng driven, and certain coments nmade by the drivers concerning
the condition of the brakes. All of these factors pronpted the
i nspector to inspect the No. 7 water truck, and two haul age
trucks, and his inspections resulted in the sequential issuance
of a section 104(d)(1) unwarrantable failure citation and an
i mm nent danger order for the brake conditions on the water
truck, and two section 104(d)(1) unwarrantable failure orders for
the brake conditions on the No. 18 and No. 10 haul trucks. The
i nspector also cited violations of mandatory safety standard 30
CFR 56.9-2, and found that each of the alleged violations were
"significant and substantial"

Fact of Violations

At pages 1, 2 and 7, of its brief, respondent makes
reference to the inspector's citation of section 30 CFR 55.9-3.
This is in error. Respondent is not charged with any violations
of that section, it is charged with violations of section 56.9-2.
In each of his citations, Inspector Goodspeed asserted that the
cited conditions of the truck brakes constituted a violation of
mandat ory standard section 56.9-2, which provides that "Equi prment
defects affecting safety shall be corrected before the equi prent
is used". Therefore, one of the initial questions presented is
whet her MSHA has established by a preponderance of the evidence



that the cited brake conditions constituted a viol ati on of
section 56.9-2.
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The No. 7 Water Truck

Al t hough Contestant's mai ntenance foreman Oberg asserted
that the brakes needed "m nor attention", he did not dispute
driver CGonzales' report that they "were bad", and he conceded
that the brakes were poor. He confirnmed that the parking brake
was i noperative and had to be replaced, that one of the front
wheel s had a chi pped bearing which had to be repl aced, that new
brake shoes were installed, and that the dunp brake woul d not
hold the truck on | evel ground.

M. Cberg confirmed that the water truck was a converted
haul age truck and that the drivers were reluctant to drive it on
a hill because it had poor brakes. He conceded that the brakes
were in need of repair.

The driver of the truck, Charles Gonzal es, confirned that
when the truck brakes were tested on hills they woul d not hol d,
and when he applied the foot brake at a speed of five to ten
mles an hour the truck would not stop and just kept rolling. He
al so confirmed that the retarder and park brakes, when applied,
did not slow the truck, and that the park brake would not hold
the truck on a hill.

M. CGonzales confirmed that after the brakes were repaired
he could hold the truck on hills and felt safer driving it.

The No. 10 Haul Truck

M. Cberg confirmed that after the truck was cited and taken
out of service, the driver and a nmechanic drove it and found that
t he brakes were not working properly. He also confirned that the
truck had two faulty master cylinders which had to be repaired,
and that the faulty cylinders would affect the brake pressures.
He al so confirmed that the parking brake needed to be adjusted,
and that all of the brake linings were replaced even though they
had three-quarters of the Iinings left.

The driver of the truck testified that when the truck brakes
were tested on the hill they would not hold the truck. He also
testified that the service brakes and retarder would not hold the
truck at three or four mles an hour and that the dunp brake was
not working properly because the truck woul d nove forward when
| oaded with the brakes applied. He confirmed that the brakes
woul d not hold when they were tested on the level with the engine
i dling.

The No. 18 Haul Truck

M. Cberg testified that this truck was an ol d secondhand
truck and that when the brakes were checked the left wheel cam
shaft that rotates the brake shoes and | ocks the wheel was worn
and was beginning to freeze up. He indicated that these
conditions would affect the ability
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of the vehicle to stop within a certain distance. He also
confirmed that in addition to repairing the defective wheel cam
shaft, the front brakes were adjusted and an air |eak was
repaired. He confirned that the mal functioning front brakes
woul d affect the functioning of the service brakes and he
conceded that the brakes on the truck were not adequate.

Truck driver Stephen Farr testified that the service brakes
and dunp brakes woul d not hold when tested. He confirned that
the truck was out of service for several days awaiting parts, but
that after the brakes were repaired the service brakes were able
to bring the truck to a stop

I nspect or Goodspeed testified as to the conditions of the
brakes on each of the trucks which he tested and cited, and he
confirned that the brake conditions which he found affected the
safe operation of each of the trucks. Wth regard to the No. 7
wat er truck, Inspector Goodspeed stated that the conditions of
t he brakes prevented the driver fromcontrolling the vehicle on
the hill where it was tested. He concluded that the inability of
the driver to slow the truck down when the service brake was
applied indicated to himthat the brakes were inoperative and
unsafe and were incapable of bringing the truck to a stop on an
i ncline.

Wth regard to the No. 18 haul truck, |Inspector Goodspeed
testified that when the driver applied the service brake while
the truck was in idle and while on an incline, the brakes would
not hold the vehicle. He also confirmed that the dunp brake was
not working at all, and when it was applied the truck sinply
rolled forward and would not hold. As for the No. 10 haul truck
he confirmed that when tested, the dunp brake, park brake, and
servi ce brake would not hold the truck. He believed that the
truck braking systens were defective and affected safety because
the driver would be unable to bring the truck to a quick stop in
an energency.

In defense of the citations, the contestant presented the
testimony of quarry superintendent Rusti and production foreman
Barnett. M. Rusti was not enployed at the quarry at the tine
the citations were issued, and he did not drive or test the
trucks cited by Inspector Goodspeed. Further, he declined to
of fer an opinion as to whether the brake conditions warranted the
orders issued by the inspector, and he confirnmed that he had no
way of knowi ng whether any of the truck brakes cited were
adequate or not.

M. Barnett testified that he believed the brakes on all of
the trucks were adequate. However, when asked to coment on the
contractor's assessnent that the brakes on one of the trucks were
"very poor", he said that he could not agree or disagree with
t hat assessnent. He conceded that the work done on the brakes
after the orders were issued confirnmed that sone of the brakes
were in limted operating condition, and that the two defective
master cylinders did cause himsone concern
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Contestant also called M. (Cberg as its witness. He confirned
that he told the inspector that the No. 7 water truck never had
good brakes. He also confirnmed that two of the six master
cylinders on the No. 10 truck were defective, and while he would
not concede that all three trucks had bad brakes, he did say that
they all had partial brakes. Further, he could not say whether
the brakes on all the trucks were adequate, and he did not
guestion the judgnent of the drivers when they testified that the
truck brakes were inadequate.

M. Cberg confirmed that while the No. 18 truck was not
totally out of brakes, it was not up to par because one wheel had
a frozen cam bearing which would prevent that wheel from
functioni ng.

The driver of the No. 7 water truck, Conzales, confirned
that he drove the truck for about three hours before the
i nspector arrived on the scene. As a matter of fact, when he was
first "flagged down", he experienced sonme difficulty in bringing
his truck to a stop, and that pronpted the inspector to ask him
to park his truck so that it could be inspected nore thoroughly
after the inspector conpleted his other inspection rounds. The
driver's statenents that the brakes "were bad" |led the inspector
to a nore thorough inspection of that truck as well as the other
two trucks which were subsequently inspected.

The driver of the No. 10 haul truck, Thomas, confirnmed that
he had driven that truck for 4 or 5 hours before the inspector
i nspected it on July 6th, and the driver of the No. 18 hau
truck, Farr, admtted that he had driven that truck prior to the
i nspection knowing full well that the brakes were bad.

In view of the foregoing testinony and evidence, it seens
clear to ne fromthe record in these proceedi ngs that NMSHA has
est abl i shed by a preponderance of the evidence that the brakes on
the three trucks which were cited by Inspector Goodspeed were
defective, that these defects affected the safe operation of
those trucks, and that the cited trucks were in fact used and
operated before the necessary repairs and corrections which were
required were made. This is not a case where there is an honest
di fference of opinion between and i nspector and m ne managenent
as to the defective conditions of the brakes. The record here
establishes that without a doubt the brakes on all three of the
cited trucks were defective, and these concl usions are supported
not only by the drivers and the inspector who subjected themto
certain tests under actual operational conditions, but also by
U S. Steel's maintenance foreman who was responsible for
mai ntai ning and repairing the trucks, the records of the
contractor who made repairs to the two haul trucks, and by the
evi dence whi ch establishes the extent of the repairs which were
necessary to render the braking systens operational and safe.
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Respondent' s defense to the all eged defective braking conditions
consists essentially of an attenpt to establish that the testing
nmet hods and procedures followed by the inspector were sonmehow
suspect. In addition, respondent argues that the conditions of
the brakes, as found after the trucks were taken out of service,
were the result of abuse and wear and tear which happened while
the inspector was testing the trucks with the drivers.

Respondent' s argunment that MSHA has failed to establish
t hrough any objective tests that the brakes were worn to the
poi nt where they constituted defects affecting safety is
rejected. Wile one may agree with the proposition that a | arge
haul truck, fully | oaded and comi ng down a hill, is not
engi neered to "stop on a dine" when the brakes are applied, in
this case the testinony and evidence establishes that the drivers
wer e having problens hol ding the trucks on levels and hills using
all of the braking systens. Again, this is not a case where
there is a difference of opinion as to whether the brakes were
defective or not. Al of the truck wheels were pulled after the
trucks were taken out of service, and the brake defects and
repairs which were nmade are detail ed and docunented through the
testinmony and evidence of record in this case, and leave little
room for argunent.

VWile it is true that the "tests" applied by Inspector
Goodspeed, as detailed in his testinony, as well as exhibits G8
G 9, and G 10, may not be part of any officially adopted
mandat ory MSHA regul ation, | amnot convinced that the tests were
totally irrational or wong, and respondent has not advanced any
testing procedures of its own to dispute what the inspector did
in this case. What the inspector did in this case was to test
the brakes on a level area with the engine running and on certain
inclines and hills with the truck in certain gears. Wile one
may question the inspector's judgnent in taking a truck on a hil
for a test when he had reason to believe that the brakes were
bad, this fact does not detract fromthe fact that when the
brakes were applied to the trucks conmng off the hills, they
could not hold the trucks.

Respondent presented no credible testinony or testing
procedures of its own to establish that the brakes on the cited
trucks were in fact not defective and could do the job. As a
matter of fact, respondent's witness Rusti, who was not at the
quarry when the trucks were cited, and who had never driven or
tested them agreed that |nspector Goodspeed' s test of the brakes
on the level with the engine idling was a proper and acceptabl e
test. H s dispute was over the nunmber of rpms applied to the
engine, and the resulting "all owabl e" or "excessive" creep which
may result. As for the testing on the hills, he candidly
admtted that he expected his drivers to test the truck brakes
while driving themon hills and inclines, and he agreed that if
t he brakes were not holding that "this was a test in itself".
H's after-the-fact dispute seens to lie with whether or not the
driver may have had the truck in the proper gears while applying
the brakes. He also took issue with the areas
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where the trucks were tested, and nai ntai ned that they were not
designed to operate on 20 percent grades. However, his opinion in
this regard is rejected as totally unsupported by any credible
evi dence. He never drove the trucks, he never tested them

hi nsel f, and he admitted that the manufacturer's braking
specifications "were sketchy”". As a matter of fact, respondent
did not produce any manufacturer's information as to the braking
systens, and relied on M. Rusti's testinony, to which | give
very little weight.

| find M. Barnett's testinony as to the condition of the
truck brakes to be rather equivocal. He conceded that he was not
conpl etely unaware of the defective brakes on all three trucks.
When asked whether it was true that the brake conditions on al
three trucks were not sufficient, he disagreed and state they
"were adequate". Yet, he did not disagree with the contractor's
assessnment that one of the trucks had "very poor brakes”, nor did
he disagree with the fact that one of the trucks had two
defective master brake cylinders which in fact caused hi m sone
concern, and he candidly admtted that some of the trucks were
operating under limted braking conditions.

On the basis of the foregoing findings and concl usions, |
concl ude that MSHA has established the fact of violation as to
all three trucks and that it has proven by a preponderance of the
credi bl e and probative testi nobny and evi dence that the brakes on
the three cited trucks in question were defective and that these
defects affected the safe operation of those trucks. | reject the
respondent's suggestions that the defective brake conponents
whi ch were found after the trucks were taken out of service for
repairs were caused by the inspector or the drivers during the
testing of the vehicles. The evidence in this case makes it
clear to ne that the defective brake conditions were present on
the trucks prior to the inspection and that they were driven in
those conditions. Cearly, the facts and circunstances here
presented neet the tests laid down by the Conmi ssion in Secretary
of Labor v. ldeal Basic Industries, Cenent Division, 3 FMSHRC
843, decided April 10, 1981. |Inspector Goodspeed's actions in
citing the respondent with a violation of section 56.9-2, in each
of the three contested citations are AFFI RVED

The al | eged i mm nent danger - Order No. 0583637

"I'mm nent danger" is defined in section 3(j) of the Act, 30
U S.C. 0820(j) as: "The existence of any condition or practice
in a coal or other mne which could reasonably be expected to
cause death or serious physical harm before such condition or
practice can be abated.”

The legislative history with respect to the concept of
"imm nent danger," Commi ttee on Education and Labor, House of
Representatives, Legislative History of Federal Coal Mne Health
and Safety Act of 1969 at page 44 (March 1970), states in
pertinent part as foll ows:
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The definition of an "inmm nent danger"” is broadened from
that in the 1952 Act in recognition of the need to be concerned
with any condition or practice, naturally or otherw se caused,
which may | ead to sudden death or injury before the danger can
be abated. It is not imted to just disastrous type accidents,
as in the past, but all accidents which could be fatal or nonfata
to one or nore persons before abatenent of the condition or
practice can be achieved. [Enphasis added]

And, at page 89 of the report:

The concept of an inm nent danger as it has evolved in
this industry is that the situation is so serious that
the m ners nust be renmoved fromthe danger forthw th
when the danger is discovered * * * . The seriousness
of the situation demands such i nmedi ate action. The
first concern is the danger to the mner. Delays, even
of a fewmnutes may be critical or disastrous.

The former Interior Board of Mne Operations Appeal s has
hel d that an inmm nent danger exists when the condition or
practice observed coul d reasonably be expected to cause death or
serious physical harmto a mner or normal mning operations are
permtted to proceed in the area before the dangerous condition
is elimnated. The dangerous condition cannot be divorced from
normal work activity. Eastern Associated Coal Corp. v. Interior
Board of M ne Qperations Appeals, et al., 491 F.2d 277, 278 (4th
Cr. 1974). The test of imminence is objective and the
i nspector's subjective opinion need not be taken at face val ue.
The question is whether a reasonable man, with the inspector's
education and experience, would conclude that the facts indicate
an i npendi ng accident or disaster, likely to occur at any noment,
but not necessarily imedi ately. Freeman Coal M ning Corporation
2 I BVA 197, 212 (1973), aff'd., Freeman Coal M ning Conpany, V.
Interior Board of Mne Operations Appeals, et al., 405 F.2d 741
(9th Cir. 1974). The foregoing principles were reaffirnmed in dd
Ben Coal Corporation v. Interior Board of Mne Qperations
Appeal s, et al., 523 F.2d 25 (7th Gr. 1975), where the court,
foll owi ng Freeman phrased the test for determ ning an i mm nent
danger as foll ows:

[ E] ach case nust be decided on its own peculiar facts.
The question in every case is essentially the proxinmty
of the peril to life and Iinb. Put another way: Wuld
a reasonable man, given a qualified inspector's
education and experience, conclude that the facts

i ndi cate an i npendi ng acci dent or disaster, threatening
to kill or to cause serious physical harm likely to
occur at any nonent, but not necessarily imediately?
The uncertainty nust be of a nature that would induce a
reasonable man to estimate that, if normal operations
designed to extract coal in the
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di sputed area proceeded, it is at |least just as probable as
not that the feared accident or disaster would occur before
elimnation of the danger

The Seventh Circuit also noted inits Ad Ben opinion that
an inspector has a very difficult job because he is primrily
concerned about the safety of nen, and the court indicated that
an inspector should be supported unless he has clearly abused his
di scretion (523 F.2d at 31). On the facts presented in A d Ben
the court observed that an inspector cannot wait until the danger
is so imediate that no one can renmain in the mne to correct the
condition, nor can the inspector wait until an explosion or fire
has occurred before issuing a withdrawal order (523 F.2d, at 34).
Thus, on the facts presented in this proceedi ng, MSHA nmust show
that reasonable nen with the inspector’'s education and experience
woul d concl ude that the condition of the brakes on the truck
which was cited constituted a situation indicating an inpendi ng
accident or disaster, likely to occur at any nmonment, but not
necessarily imedi ately. Likew se, MSHA nust al so show that the
defective brakes at the time the order issued al so presented such
an i nm nently dangerous situation.

The evidence in this case stablishes that the brakes on the
No. 7 water truck were first tested by the inspector when he and
the driver were on an incline after obtaining a | oad of water.
Driver Gonzal es advised the inspector at that tinme that the

brakes were "not very good". The inspector then had himtest the
truck on another hill, and when the service brake was appli ed,
the driver had some difficulty holding the truck, even though he
was in first gear. As they descended off the hill traveling

towards the shop area at a speed of five to ten nmiles an hour

the driver applied the service brakes and the truck woul d not
stop and sinply kept rolling, even after the driver applied the
retarder and park brake. The inspector testified that the
service and park brakes had previously been tested on a flat area
and they would not slow the truck down. After "punping" the
service brakes, the truck eventually was brought to a gradua
stop. However, after the test on the hill, the inspector advised
the driver that he was issuing an inm nent danger order and the
truck was taken out of service for repairs by a conpany nechanic
renoving the battery. Once the truck was taken in for service,
and the wheels pulled, a chipped front wheel bearing was

di scovered, and it was replaced. |In addition, the parking brake
had to be replaced and new brake shoes were installed on all four
wheel s.

Although it is true that the driver drove the No. 7 water
truck on July 6, 1981, before it was renoved from service and the
brakes repaired, maintenance foreman herg candidly adm tted that
the drivers did not like to drive it on hills because the brakes
"were poor". In ny view, this evaluation of "poor brakes" was
confirmed by the test on the hill and on the level, as well as
t he subsequent repairs which were made to the brakes. Under
t hese circunstances, | conclude and find that the inspector's
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decision to issue an inm nent danger order after finding that the
servi ce brakes would not slow or hold the vehicle while
descending the incline by the shop area was reasonable in the
circunstances. While there may be sonme question as to the
validity or wi sdom of applying a dunp or park brake while
descending a hill, the fact is that the main braking system the
service brakes, were not functioning properly and in fact proved
to be defective and would not do the job. Further, even though
the i nspector may have contradicted hinself when he stated that

t he brakes were not "inadequate" for purposes of a possible

vi ol ation of section 56.9-3, and even though the inspector may
have exposed hinself and the driver to an i mm nent danger when
they drove down the hill towards the shop and found that the
service brakes would not slow or stop the truck, U S Steel has
not rebuted the fact that the service brakes were defective and
that this defect affected the safety of the driver and the

i nspector. Under all of these circunstances, | conclude and find
that the inspector acted reasonably and the inm nent danger order
| S AFFI RVED.

The nodifications of the section 104(d)(1) citations

At the hearing, MSHA' s counsel noved to vacate the section
104(d) (1) Citation No. 0583636, the underlying citation which
supported the subsequent section 104(d)(1) w thdrawal orders, and
the nmotion was granted (Tr. 7-8). U S. Steel's counsel argued
that since the underlying citation has been vacated, the
subsequent wi thdrawal orders nust al so be vacated since they are
now unsupported. Counsel's notion for dism ssal was deni ed and
t aken under advisenent (Tr. 8), and MSHA' s counsel suggested that
the circunstances and facts devel oped during the course of the
heari ng woul d support a nodification of the first 104(d) (1)
wi t hdrawal order to a citation, and that this citation nay serve
as the support for the remaining withdrawal order. The hearing
proceeded, and testinony and evi dence was presented concerni ng
all of the citations in issue.

In its posthearing brief, MSHA cites the Conmm ssion decision
in Secretary of Labor v. Consolidation Coal Conpany, 4 FMSHRC
1791, Cctober 29, 1982, in support of its argunent that | may
nmodi fy the first section 104(d)(1) order issued by Inspector
Goodspeed, No. 0583639, back to a section 104(d)(1) citation, and
that this citation nmay then support the section 104(d) (1) order
No. 0583638. In the Consolidation Coal case the Conmi ssion held
that the statutory provisions found in sections 104(h) and 105(d)
of the Act expressly authorize the Comrission to "nodi fy" any
"orders" issued under section 104. The Conmi ssion noted that
"this power is conferred in broad ternms and we conclude that it
ext ends, under appropriate circunstances, to nodification of
104(d) (1) withdrawal orders to 104(d) (1) citations", 4 FMSHRC
1794. The Conmi ssion went on to discuss what it believed to be
the "appropriate circunstances” in the case under consideration
and these included such factors as prejudice, any |lack of proper
or fair notice to the operator charged, and whether the
operator's defense would have been any different had the
nodi fication not been allowed. |n upholding the Judge's



authority to nodify the citation in question, the Conm ssion
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al so noted that to do otherwi se would allow the kind of serious
vi ol ati on enconpassed by section 104(d) to fall outside of the
statutory sanction expressly designed for it--the 104(d) sequence
of citations and orders, and that "such a result would frustrate
section 104(d)'s graduated schene of sanctions for nore serious
viol ations", 4 FVMSHRC 1794.

In the instant proceedi ngs, MSHA's counsel points out that
he requested ne to nodify the withdrawal order in question at the
begi nning of the hearing before any testinony or evidence was
presented, and that U S. Steel had an anple opportunity to
present any evidence as to why the requested nodification should
not have been granted. MSHA concl udes that there has been no
prejudice and that if | find that the first issued section
104(d) (1) order met the requirenents of a validly issued 104(d)
citation, then | should nodify the order and preserve the
unwar rant abl e failure chain.

In its posthearing brief, U S. Steel concedes that the
Consol i dati on Coal Conpany decision authorizes nme to nodify the
order in question to a citation if the evidence supports such
citation. However, counsel argues that Order No. 0583639 citing
the No. 18 haul truck does not support a finding that the
violation was of a significant and substantial nature. In
support of this conclusion, counsel argues that even though
I nspect or Goodspeed testified that it was reasonably likely that
a mner at the quarry would receive a reasonably serious injury
fromthe cited brake conditions, he ignored the fact that the
qgquarry had gone eight years wi thout an accident or fatality
i nvolving the trucks, and that his testinony that soneone coul d
get hurt by walking in front of the trucks that were dunping or
parked on hills also ignores the driver's testinony that there is
no pedestrian traffic on the inclines. Counsel suggest that M.
Goodspeed' s "theory" that the driver hinmself was in a position of
peril makes little sense in light of the accident history at the
quarry. Further, counsel points out that the order the Secretary
chose to nodify to a citation does not even allege the brakes
were not adequate to hold the vehicle, but nmerely that they would
not hold at idle of 550 rpns (CGovernnent Exhibit 4), and even
assum ng the inspector followed his test procedures (CGovernnent
Exhi bits 9 and 10), he would only conduct this test where there
was no pedestrian traffic.

After careful consideration of the argunents presented in

this case, | conclude and find that MSHA's position is correct
and that | do have the authority and discretion to nodify the
section 104(d) (1) order in question. Further, | conclude that

while the better practice is for MSHA to file its notion in
advance of any hearing, on the facts of this case | cannot
conclude that U S. Steel has been prejudiced by the solicitor
maki ng the notion at the hearing before any testinony or evidence
is taken. Here, U S. Steel had anple tinme to present its defense
and | cannot conclude that it would have done anything different
by way of any defense. It has had a fair opportunity to present
its defenses and to cross-exam ne all of MSHA's witnesses,
including its own enpl oyees called as adverse witnesses. |If the



record supports the requisite "significant and substantial" and
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"unwarrantabl e failure” findings, the first section 104(d) (1)
order, as nodified, will stand in support of the second order
If it is unsupported, it will fall, and the "chain" will be
vacated. M findings and concl usions on these issues foll ow
bel ow.

Si gni ficant and Substanti al

The test for a "significant and substantial" violation was
| ai d down by the Commi ssion in Secretary of Labor v. Cenent
Di vi sion, National Gypsum Conpany, 3 FMSHRC 822, April 7, 1981, a
civil penalty case. |In that case the Comni ssion held that a
violation is "significant and substantial" if --

based upon the particular facts surroundi ng that
violation, there exists a reasonable Iikelihood that
the hazard contributed to will result in an injury or
illness of a reasonably serious nature.

104(d) (1) Order No. 0583639, issued at 2:10 p.m July 6, 1981

Al t hough Section 104(d)(1) of the Act does not require an
i nspector to make an "S&S" finding to support an unwarrantabl e
failure order, |Inspector Goodspeed nade such a finding when he
i ssued the 104(d) Order for the defective brake condition on the
No. 18 haul truck, and the fact that he did so does not in ny
view i pso facto render the order illegal. |nspector Goodspeed
cited a violation of mandatory safety standard section 56.9-2,
found that the violation constituted an unwarrantable failure to
conply, and his "S&S" finding was a "gratuity", which if
supported, will stand. |If not supported, it will fail.

U S. Steel argues that the brake condition cited by the
i nspector is limted to an assertion that the brakes woul d not
hold at a certain "idle" speed, and that the inspector's
testimony that someone could be injured by inadvertently wal king
in front of the truck ignores the fact that there is no evidence
that there were any pedestrians on the hill roads or in the area
where the truck may have been dunping. Further, U S. Stee
mai ntains that the inspector's belief that the violation
presented a reasonabl e |ikelihood of anyone being injured al so
i gnores the eight year accident-free history of the quarry.

The accident-free record of the quarry is commendabl e, and
have considered this fact in assessing the civil penalties in
this case. However, | cannot ignore the fact that the evidence
and testinony in this case reflects that the service brakes were
defective, that these defects affected the safe operation of the
truck in question, and that the service brakes would not hold the
truck on the level as well as on the incline where it was driven.
The question of whether the violation is a significant and
substantial one nust be decided on the basis of the evidence
presented to support that finding.
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In this case, U S. Steel's contention that the condition cited on
the face of the citation issued by Inspector Goodspeed is limted
to the inability of the brakes to hold the truck on the I|evel
while idling at 550 rpmis is correct. However, the driver and the
i nspector confirmed that the service brakes were al so tested on
an incline while the truck was being driven to the shop and t hat
t he brakes would not hold the truck. They al so confirned that the
dunp brake was tested and that it would not hold the truck
Al t hough the conditions recorded by the inspector on the face of
the citation are not a nodel of clarity, and the inspector's
failure to include the fact that the brakes woul d not hold when
tested on the hill and dunp area as part of the cited conditions
remai ns unexpl ai ned, the fact is that the evidence establishes
that the service brakes were inadequate, the brake cam shafts
were worn, and that the brakes needed adj ustnent.

I nspect or Goodspeed's testinmony in support of his "S&S"
finding is that the violation "was reasonably serious” and that
an accident "was reasonably likely to occur”, and that someone
woul d have been injured because of the inability of the truck to
stop. Although his conclusions in this regard may be unreasonabl e
in a situation where the truck is sinply idling at a |evel
| ocation, they are not so unreasonabl e when one considers the
fact that the service brakes would not hold the truck while it
was being driven to the shop area to be taken out of service for
repairs. The defective service brakes exposed the driver and the
i nspector to possible injury, as well as any other vehicular or
pedestrian traffic which may have been encountered by the truck
on the way to the shop. Further, while it is true that the
i nspector did not consider the seriousness of the situation to be
such as to warrant an inmm nent danger order, and while it is also
true that his initial decision to issue the order was made at the

time the brakes were tested on the level, | cannot ignore the
fact that the brakes would not hold the truck and that they
proved to be defective. |In these circunstances, | conclude and

find that the violation was significant and substantial and the
i nspector's finding in this regard I S AFFI RVED

104(d) (1) Order No. 0583638, issued at 3:00 p.m, July 6, 1981

I nspect or Goodspeed found that the violation for the brakes
on the No. 10 haul truck was "significant and substantial"
Al t hough he testified that he first decided to issue the order
when he tested the dunp brake on the I evel dunp area, he al so had
the driver test the service brakes on an incline while the truck
was being driven to the shop area for repairs, found that the
brakes would not hold the truck on the incline, and he included
all of these facts on the face of the order

In support of his "significant and substantial" finding, M.
Goodspeed testified that he believed the defective brakes woul d
not be able to stop the truck "under energency type conditions”.
He explained his rationale for permtting the truck to be driven
to the shop with defective brakes by stating that the truck was
enpty and that the driver was able to keep
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it under control, and that under these "controlled conditions" he
had no serious reservations about permtting the truck to be
driven to the shop. Although the inspector's rationale may seem
contradictory, and while it may have been w ser for the inspector
to sinply abandon the truck when he first decided to cite it, and
have it towed to the shop, his decision to have the driver drive
it to the shop, does not, in nmy view, |essen the fact that the
brakes were defective, that they were in need of repair, and that
they could not hold the truck on the incline. Gven all of these
ci rcunmst ances, the fact that no one was run over on the way to

t he shop, does not detract fromthe dangerous and hazardous
conditions of the brakes. Both the driver and the inspector were
exposed to a hazardous condition, and the fact that the inspector
may have used poor judgnent does not excuse or cure the defective
brake conditions. | conclude and find that the violation was
significant and substantial, and the inspector's finding in this
regard IS AFFI RVED.

Unwar r ant abl e Fail ure

A violation of a mandatory standard is caused by an
unwarrantable failure to conply with the standard where "the
operator involved has failed to abate the conditions or practices
constituting such violation, conditions or practices the operator
knew or shoul d have known existed or which it failed to abate
because of |ack of due diligence, or because of indifference or
| ack of reasonable care.” Zeigler Coal Company, 7 |IBMA 280,
295-296 (1977).

It seens clear to ne fromthe testinmony in this case that
I nspect or Goodspeed's decision to issue the unwarrantable failure
orders was pronpted by the fact that the truck driver's initially
told himthat their conplaints to m ne managenent about the
def ecti ve brake conditions on the trucks which were cited fell on
deaf ears and repairs were not made. Wiile it is true that sonme
of the drivers may have reported the faulty brake conditions the

same day that the inspector was at the mne, | honestly believe
they did so to protect thenselves fromcriticism and not so nuch
out of any concern for their safety. |If this were all of the

evi dence present in this case to support the inspector's
unwarrantable failure findings, I would rule in favor of U S
Steel on this issue. However, for reasons which follow, | believe

that the record supports a finding that m ne nanagenent was wel |
aware of the defective brake conditions, and sinply ignored them
because they either did not have the avail abl e manpower to
correct the conditions i mediately, or sinply did nothing because
the drivers either did not conplain or "assunmed the risks".

Mai nt enance foreman Cberg candidly and honestly admtted
that while nost of the trucks at the quarry were generally
mai ntained in "fair to good condition", because of certain budget
and equi pnent constraints, "less attention" was paid to the
trucks which were cited. M. Oberg al so candidly conceded t hat
the brakes on the cited trucks were in need of repair or
adj ustments, and he conceded that had he been aware of the brake
condi tions
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on the trucks in question prior to the inspector's arrival on the
scene on July 6, 1981, he would have pulled themall into the
shop for the needed repairs. That is precisely the point. As
mai nt enance foreman, it seens to nme that it is his primry
responsibility to insure that the trucks are periodically road
tested and checked to insure that the brake systens are

mai ntained in a safe condition. On the facts of these cases, it
shoul d be abundantly clear to U S. Steel that shifting this
responsibility to the driver is sinply inadvisable, particularly
when U S. Steel, and not the driver, is ultimately held
account abl e by MSHA

The driver of the No. 10 haul truck testified that he had
orally reported the conditions of the brakes to shift boss
West over and Barnett at |east a nonth before the inspection, and
he al so indicated that the brakes "haven't been good" for three
or four nonths prior to that time. The driver of the No. 18
truck also testified that he had made sim |l ar conplaints, and
whi | e he conceded that he was given the opportunity to drive
other trucks while the No. 18 was under repair, there is no
evi dence that the No. 18 was ever taken out of service or that
m ne managenment assigned hi m another truck on their own
initiative. Gven these circunstances, it seens clear to nme that
t he mai ntenance boss or foreman was aware of the conditions of
the truck or they would not have offered the driver an option of
driving another one. Rather than doing that, these forenen
shoul d have taken the truck out of service and made the necessary
repairs. By not doing this, they exposed thenselves to the
actions taken by the inspector in this case and they did so at
their own peril.

M. Barnett denied that any of the drivers ever specifically
conpl ai ned to hi mabout the brake conditions on the trucks.
However, when asked specifically about any conplaints on the No.
10 truck during the period May through July 1981, he indicated
that there "could have been sone di scussions” but "nothing that
woul d have created a serious safety situation". As for the No.
18 truck, he claimed that this "was very nmuch a surprise to ne".
However, on cross-exam nation, he confirmed that he was not
conpl etely unaware of the defective brake conditions on all of
the trucks which were cited, that he was in fact aware of the
brake conditions, and that his "awareness" canme about as a result
of his being in daily contact with the drivers and the equi prment.

Upon being recalled for testinmony on behalf of U S. Steel
M. Cberg again reitereated that he depends on his drivers and
mechanics to informhimof defective brake conditions, and if
they do not report the defects to him he has no way of know ng
that defects need correcting. Again, the short answer to this is
that the man in charge of vehicle maintenance should nake it his
busi ness to know about those conditions, and if he has
subordinates who fail in their obligations, appropriate
managenment measures shoul d be taken to correct such a situation

In view of the foregoing, |I conclude and find that the
record here fully supports the inspector's findings that the two



violations issued for the brake conditions on the No. 10 and 18
trucks resulted fromU. S. Steel's
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unwarrantable failure to conply with the requirenents of

mandat ory safety standard section 56.9-2, and that this failure
by U S Steel was a direct result of a lack of due diligence and
a | ack of reasonable care to insure that the defective brake
conditions were corrected prior to the tinme they were cited by
the inspector on July 6, 1981. Accordingly, Inspector Goodspeed' s
unwarrantabl e failure findings as to both section 104(d) (1)
orders in issue ARE AFFI RVED

IT 1S FURTHER ORDERED t hat the section 104(d) (1) Order No.
0583639, is nodified to a section 104(d)(1) citation, and as
nodi fied IS AFFI RVED. The subsequent section 104(d)(1) Oder No.
9583638 is al so AFFI RVED.

Cvil Penalty Assessnents

Si ze of Business and Effect of Cvil Penalties on the
Respondent's Ability to Remain in Business

The parties stipulated that U S. Steel is a large mne
operator and that any reasonabl e penalties assessed for the
violations in question will not adversely affect its ability to
remain in business. | adopt these stipulations as ny findings on
t hese i ssues.

H story of Prior Violations

The parties stipulated that for the 24-nmonths prior to the
i ssuance of the citations in issue in these proceedi ngs six
citations were issued at the mne in question. However, the
conputer print-out submtted by MSHA, exhibit G 1, containing a
summary of the history of citations at the Keigley Qarry,
reflects a total of 39 assessed violations and three paid
violations for the period July 6, 1979 to July 5, 1981. Three of
t hese assessed violations are for citations concerning section
56.9-2. While the apparent discrepancy here remai ns unresol ved,
for purposes of ny civil penalty assessnments they are not
critical, and I cannot conclude that respondent’'s history of
prior violations is such as would warrant any additiona
i ncreases in the proposed penalties. As previously noted, | have
considered the fact that the quarry has a commendabl e
accident-free safety record insofar as trucks and brakes are
concerned, and this is reflected in ny penalty assessnents.

Good Faith Conpliance

The parties stipulated that all of the violations in these
proceedi ngs were abated in good faith, and | adopt this as ny
finding on this question.

Gavity

I conclude and find that the brake conditions cited as
violations in the section 104(d)(1) citations were serious. The
failure of the brakes to hold the trucks while they were in
operation exposed both the drivers and possibly other mners to



injuries which I believe were reasonably
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likely to result fromany accident resulting fromthe failure of
the brakes to hold the trucks on the hills and inclines where
they were driven. | also find that the violation affirned in the
i mm nent danger order was very serious and that an accident was
highly likely to occur since the driver was unable to stop the
truck while going five to ten mles an hour even after he applied
two additional braking systens.

Negl i gence

I conclude and find that all of the violations resulted from
the negligence of U S. Steel to insure that the brake conditions
on the cited trucks were corrected before the trucks were
operated. As indicated earlier in ny findings and concl usions,

t he quarry mai ntenance departnent shoul d have been nore alert to
the conditions of the trucks, and rather than relying on the
drivers and nechani cs, should have taken the initiative to insure
that trucks with defective brakes are taken out of service and
repaired.

On the basis of the foregoing findings and concl usi ons, and
taking into account the requirenents of section 110(i) of the
Act, the following civil penalties are assessed by ne as
reasonabl e penalties for the violations which have been affirmed:

Citation No. 30 CFR Standard Assessnent

104(a)-107(a) 56.9-2 $ 750

No. 0583637

104(d) (1) 56.9-2 $ 500

No. 0583639

104(d) (1) 56.9-2 $ 500

No. 0583638 $ 1750 Tot a
ORDER

Respondent 1S CRDERED to pay civil penalties in the anmounts
shown above within thirty (30) days of the date of these
deci sions and order, and upon receipt of payment by MSHA, these
matters are di sm ssed

Ceorge A. Koutras
Admi ni strative Law Judge



