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STATEMENT OF THE CASE

The Secretary issued a citation on February 16,
section 104(a) of the Federal Mne Safety and Heal th
30 U.S.C. [814(a), charging a violation of 30 C F. R
The citation was based on sanples of respirabl e dust
Consol (the operator) on 5 successive days - January
January 24, 1982, which had an average concentration
respirable dust of 4.1 mlligranms per cubic neter of
nmg/ mB8). The citation charged that the violation was
nature as could significantly

1982, under
Act of 1977,
0100(a) .
col l ected by
20 t hrough
of

air (4.1

of such
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and substantially contribute to the cause and effect of a mne
safety or health hazard. The operator admts the violation of
the standard but contests the propriety of the significant and
substantial finding.

Pursuant to notice the case was heard in Washi ngton
Pennsyl vani a, on Novenmber 9 and 10, 1982. Barry L. Ryan, Thomas
K. Hodous, MD., WIIiam Sutherland and Thonmas Tonb testified on
behal f of the Secretary of Labor. Earl Kennedy and Varfield
Garson, MD. testified on behalf of the operator. Post-hearing
briefs have been filed by the Secretary, the operator and the
Representative of the Mners.

Based on the entire record and considering the contentions
of the parties, | make the foll ow ng decision

FI NDI NGS OF FACT

1. At all times pertinent to these proceedi ngs,
Consol i dati on Coal Co. was the owner and operator of the
Bl acksville No. 1 Mne located in Mnongalia County, Wst
Virginia. The operation of the subject mne affects interstate
commerce. Consol is a |large operator

2. The subject mine had a history of 554 paid violations of
mandatory health and safety standards in the 2-year period from
February 16, 1980 to February 15, 1982. Three hundred seventy
three of these violations were designated significant and
substanti al

3. Paynent of the proposed penalties in this case will not
impair Consol's ability to continue in business.

4. During the 12 nonths prior to February 16, 1982, NMsSHA
did not issue any citations for respirable dust violations for
section 026 (the section involved in this case) of the subject
mne. No citations charging respirable dust violations were
i ssued for the section between February 17, 1982 and Novenber 9,
1982, the date of the hearing in this case.

5. During the 2 years prior to Novenber 9, 1982, two
citations were issued for alleged ventilation violations on
section 026 of the subject nine

6. The dust controls on section 026 including high pressure
wat er sprays, and a new 40 horsepower auxiliary fan, were
general ly very effective

7. The dust sanples taken from section 026 during 18 nonths
or 2 years prior to the citation contested herein averaged
approximately .4 ng/nB to .7 ng/nB. The section had one of the
best dust control records of any working section in Northern Wst
Vi rginia.

8. The five required sanples for the bi-nonthly period
January and February 1982 for the continuous mner operator in



section 026 of the subject m ne showed respirable dust |evels of
8.1, 0.4, 5.1, 6.3 and 0.7 ng/nB on January 20, 21, 22, 23 and

24. The average concentration for the five sanples was thus 4.1
ng/ n8.
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9. The operator wote a note on two of the sanples aski ng MSHA

to check for contam nation, rock dust and oversized particles.

10. MBHA did not microscopically check any of the sanples
i nvol ved, based on MSHA policy of not mcroscopically exam ning
sanples with less than an MRE equi val ent of 8.6 ngy.

11. Citation No. 864590 was issued on February 16, 1982,
charging a violation of 30 C.F. R [70.100 because of the average
respirabl e dust concentration of 4.1 ng/n8 in the sanples
submtted. The violation was cited as significant and
substanti al based on MSHA policy that violations charging
overexposure to respirable coal mne dust are normally considered
significant and substanti al

12. The citation was term nated when five valid sanples
were col l ected during five consecutive production shifts, and
submtted to MSHA showi ng an average concentration of respirable
dust of less than 2.0 ng/nB. The term nation was issued on March
5, 1982. No changes were made in ventilation or mning
procedures follow ng the i ssuance of the citation. The sanples
showed respirable dust concentrations of 0.2, 0.5, 0.7, 0.8 and
0. 2.

13. There is no evidence in this record concerning the
m ni ng enpl oynment history of the m ner or mners whose
envi ronnment was neasured by the respirabl e dust sanples which
resulted in the citation invol ved herein. (FOOTNOTE 1)

14. The sanpling device used by the operator is designed to
collect the coal mne dust that will be deposited in the human
lung. It is so designed that essentially no dust particles
greater than 7.1 microns in size pass through the filter
approxi mately 50 percent of the particles 5 microns in size and
98 percent of the particles one mcron in size pass through the
filter. 1t collects all the dust in the atnmosphere, including
coal dust, rock dust (limestone), mca, kaolin and silica to the
extent that any of these elenments is present in the atnobsphere
bei ng sanpled. There is no evidence in this record concerning the
nature of the dust in the sanples involved herein. | am assum ng
that the sanples contained coal dust, but amnot able to assune
t hey contained rock dust, mca, kaolin or silica.

15. The sanpling devices are not fool proof however, and can
pi ck up oversized non-respirable particles. They are subject to
m suse, deliberate contam nation, inproper mner work habits,
defective parts, etc. The operator is required to submt the
sanmples to MSHA even if one of these potentially distorting
factors is observed. There is no evidence in this record that
the sanples which resulted in the citation involved herein were
af fected by m suse, deliberate contamni nation, inproper mner work
habits, or defective equi pnent.
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16. Sone nedical and nortality studies have suggested an
i ncreasing risk of stomach cancer anong coal mners. The studies
are inconclusive, however, and there is no present evidence
linking this disease to exposure to respirable coal nne dust.

17. Coal mners who are exposed to silica dust, those whose
jobs require cutting through rock or throwi ng sand on haul age
tracks, have an increased risk of contracting silicosis. Sonme
studi es have shown that other coal mners have an increased risk
of silicosis, but these are inconclusive.

18. Silicosis is an aggressive, serious |lung di sease which
can result fromshort termexposure to high levels of silica
dust. It can lead to tuberculosis, heart failure and death.

19. Chronic bronchitis is a chronic productive cough and
can be caused by any bronchial and lung irritant. It nost
commonly results fromcigarette snoking but can be caused by the
deposition of coal dust in the larger or smaller airways of the

lung. It results in sone loss of lung function. It may be

di sabling to sonme degree though not in all people. It can result
in increased susceptibility to colds or other respiratory
infections. In susceptible individuals, bronchitis can result

fromrelatively short termexposure to coal mne dust - that is
fromexposure of 6 to 12 nmonths. Studi es have indicated that
approximately 3 or 4 percent of new nminers subjected to
respirable coal mne dust in the 2.0 ng/nB8 range wi |l devel op
synmptons of bronchitis in a 12-nonth period. After a 24-nonth
peri od, approximately 12 percent of such m ners showed synptons
of bronchitis. Exposure to respirable coal mne dust |evels of
4.1 nmg/ n8 over a 5-day period would not in itself cause or
significantly contribute to the devel opnent of chronic
bronchitis.

20. Coal workers pneunoconiosis is a |lung di sease caused by
t he deposition of coal dust on the human |ung and the body's
reaction to it. The dust accurmulates in the small airways and
t he macrophagia of the lungs are unable to clear it. Continuous
exposure to coal dust nmay cause the condition to spread and to
i nvol ve nost parts of the lung. In sone individuals the
condition may progress to progressive nassive fibrosis which
i nvol ves the destruction of alveoli and distortion of the
remai ning lung tissue.

21. Sinple coal workers' pneunoconiosis usually is

asynptomatic. It is diagnosed by x-ray exam nation. Progressive
massi ve fibrosis or conplicated coal workers' pneunpconi 0sis
commonl y causes synptons of shortness of breath and cough. It

can cause severe pul nonary inpairnment and early death.

22. Both sinple coal workers' pneunoconiosis and
progressive massive fibrosis are chronic diseases and there is no
known treat ment which can reverse the disease process. In the
case of sinple pneunoconiosis, renoving the afflicted person from
t he of fendi ng exposure will prevent further progression. This is
not true of progressive massive fibrosis which may cause further



l ung deterioration wthout continued exposure to coal dust.
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23. Approximately 11 percent of new miners with healthy Iungs
(category 0/0) who are exposed to respirable dust levels of 4.1
nmg/ M8 will contract sinple coal workers' pneunpbconi osis (category
1/0) if the exposure continues over a working life.
Approxi mately 3 or 4 percent of such mners will devel op category
2/ 1 pneunoconi osis, and approximately 1 percent will devel op
progressive massive fibrosis. A mner with category 1/0
pneunoconi osis who is exposed to respirable dust levels of 4.1
ng/ M8 has approximately five tines greater risk of progression
than a miner with category 0/0. Approxinmately 8 percent of
m ners who have category 2/1 coal workers pneunoconiosis wll
devel op progressive massive fibrosis with continued exposure to
coal m ne dust.

24. Exposure to average respirable coal mne dust |evels of
4.1 nmg/ n8 over a 5-day period would in itself not cause coa
wor kers' pneunoconi osis and its effect on the devel opnent of the
di sease woul d be m niscule.

DI SCUSSI ON

The nedi cal evidence upon whi ch Fi ndi ngs of Fact 16 through
24 are based is generally in agreement. Dr. Garson who testified
on Consol's behalf was | ess positive on the rel ationship of
bronchitis to exposure to respirable dust than was Dr. Hodous who
testified for the governnent. But when Dr. Garson was asked:

Q At the present tinme is there any accepted
scientific or nedical agreenent that bronchitis is
caused by excessive levels of respirable dust?

he answer ed:

A. | think nost reasonabl e pul nonary physicians and

occupati onal physicians suspect there is. They al so
know doggone well that there are many instances that

you can clearly define that it isn't. Qur problemis
we really can't tell.

* * * * * * *

(Tr. 467-468).

Dr. Hodous testified that an exposure to respirabl e dust

levels of 4.1 ng/nB for a 2-nonth period "would significantly or
at least play sone role in increasing the chance of getting
chronic bronchitis. How nuch that would be, would be very
difficult to say.” (Tr. 117).

Dr. Hodous and Dr. Garson were in general agreenent on the
qguestion of the relationship of dust exposure to coal workers
pneunoconi 0Si S.
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STATUTORY PROVI SI ONS

Section 104(a) of the M ne Act provides:

(a) If, upon inspection or investigation, the
Secretary or his authorized representative believes
that an operator of a coal or other mine subject to
this Act has violated this Act, or any mandatory heal th
or safety standard, rule, order, or regulation
promul gated pursuant to this Act, he shall, wth
reasonabl e pronptness, issue a citation to the
operator. Each citation shall be in witing and shal
describe with particularity the nature of the
violation, including a reference to the provision of
the Act, standard, rule, regulation, or order alleged
to have been violated. In addition, the citation shal
fix a reasonable tinme for the abatenent of the
violation. The requirenent for the issuance of a
citation with reasonabl e pronptness shall not be a
jurisdictional prerequisite to the enforcenment of any
provi sion of this Act.

Section 104(d) (1) of the Act provides:

(d)(1) If, upon any inspection of a coal or other
m ne, an authorized representative of the Secretary
finds that there has been a violation of any nmandatory
health or safety standard, and if he also finds that,
while the conditions created by such violation do not
cause i nm nent danger, such violation is of such nature
as could significantly and substantially contribute to
the cause and effect of a coal or other mne safety or
heal t h hazard, and if he finds such violation to be
caused by an unwarrantable failure of such operator to
conmply with such nandatory health or safety standards,
he shall include such finding in any citation given to
the operator under this Act. If, during the sane
i nspection or any subsequent inspection of such mne
within 90 days after the issuance of such citation, an
aut hori zed representative of the Secretary finds
anot her violation of any nandatory health or safety
standard and finds such violation to be al so caused by
an unwarrantable failure of such operator to so conply,
he shall forthwith issue an order requiring the
operator to cause all persons in the area affected by
such viol ation, except those persons referred to in
subsection (c) to be withdrawmm from and to be
prohi bited fromentering, such area until an authorized
representative of the Secretary determ nes that such
viol ati on has been abat ed.
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Section 104(e) of the Act provides:

(e)(1) If an operator has a pattern of violations of
mandatory health or safety standards in the coal or
ot her mine which are of such nature as could have
significantly and substantially contributed to the
cause and effect of coal or other mine health or safety
hazards, he shall be given witten notice that such
pattern exists. [If, upon any inspection within 90 days
after the issuance of such notice, an authorized
representative of the Secretary finds any violation of
a mandatory health or safety standard which coul d
significantly and substantially contribute to the cause
and effect of a coal or other mne safety or health
hazard, the authorized representative shall issue an
order requiring the operator to cause all persons in
the area affected by such viol ation, except those
persons referred to in subsection (c), to be w thdrawn
from and to be prohibited fromentering, such area
until an authorized representative of the Secretary
determ nes that such violation has been abat ed.

(2) If awthdrawal order with respect to any area in
a coal or other mne has been issued pursuant to
paragraph (1), a withdrawal order shall be issued by an
aut hori zed representative of the Secretary who finds
upon any subsequent inspection the existence in such
m ne of any violation of a mandatory health or safety
standard which could significantly and substantially
contribute to the cause and effect of a coal or other
m ne health or safety hazard. The w thdrawal order
shall remain in effect until an authorized
representative of the Secretary determ nes that such
viol ati on has been abat ed.

(3) If, upon an inspection of the entire coal or other
m ne, an authorized representative of the Secretary
finds no violations of mandatory health or safety
standards that could significantly and substantially
contribute to the cause and effect of a coal or other
m ne health and safety hazard, the pattern of
violations that resulted in the issuance of a notice
under paragraph (1) shall be deened to be term nated
and the provisions of paragraphs (1) and (2) shall no
| onger apply. However, if as a result of subsequent
vi ol ati ons, the operator reestablishes a pattern of
vi ol ati ons, paragraphs (1) and (2) shall again be
applicable to such operator.

(4) The Secretary shall make such rul es as he deens
necessary to establish criteria for determ ning when a
pattern of violations of mandatory health or safety
standar ds exi sts.
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Section 202 of the Act provides in part:

(a) Each operator of a coal mne shall take accurate
sanpl es of the anount of respirable dust in the nne
at nosphere to which each mner in the active worKkings
of such mne is exposed. Such sanples shall be taken by
any device approved by the Secretary and the Secretary
of Health, Education, and Welfare and in accordance
with such nethods, at such | ocations, at such
intervals, and in such manner as the Secretaries shal
prescribe in the Federal Register within sixty days
fromthe date of enactnent of this Act and fromtine to
time thereafter. Such sanples shall be transmtted to
the Secretary in a manner established by him and
anal yzed and recorded by himin a manner that will
assure application of the provisions of section 104(i)
of this Act when the applicable limt on the
concentration of respirable dust required to be
mai nt ai ned under this section is exceeded. The results
of such samples shall al so be nade available to the
operator. Each operator shall report and certify to
the Secretary at such intervals as the Secretary may
require as to the conditions in the active workings of
the coal mine, including, but not limted to, the
aver age nunber of working hours worked during each
shift, the quantity and velocity of air regularly
reachi ng the working faces, the method of nining, the
anount and pressure of the water, if any, reaching the
wor ki ng faces, and the nunber, |ocation, and type of
sprays, if any, used.

(b) Except as otherw se provided in this subsection--

(1) Effective on the operative date of this
title, each operator shall continuously naintain
t he average concentration of respirable dust in
the m ne atnosphere during each shift to which
each mner in the active workings of such mne is
exposed at or below 3.0 milligranms of respirable
dust per cubic neter of air.

(2) Effective three years after the date of
enactment of this Act, each operator shal
continuously maintain the average concentrati on of
respirable dust in the m ne atnosphere during each
shift to which each miner in the active workings
of such mne is exposed at or below 2.0 mlligrans
of respirable dust per cubic neter of air.

REGULATORY PROVI SI ONS

30 C.F.R [70.100(a) provides:

(a) Each operator shall continuously maintain the
average concentration of respirable dust in the mne
at nosphere during each shift to which each mner in the



active workings of each mne is exposed at or below 2.0
mlligranms of respirable dust per cubic nmeter of air as
measured with an approved sanpling device and in terns
of an equi val ent concentration deterni ned in accordance
with 070.206 (Approved sanpling devices; equivalent
concentrations).
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30 CF.R [70.201 provides in part:

(a) Each operator shall take respirable dust sanples
of the concentration of respirable dust in the active
wor ki ngs of the mine as required by this part with a
sanpl i ng devi ce approved by the Secretary and the
Secretary of Health, Education, and Wl fare under Part
74 (Coal M ne Dust Personal Sanpler Units) of this
title.

(b) Sanpling devices shall be worn or carried directly
to and fromthe nechanized mning unit or designated
area to be sanplied and shall be operated portal to
portal. Sanpling devices shall remain operationa
during the entire shift or for 8 hours, whichever tine
is |ess.

30 C.F.R 0O 70.202 and 70.203 provide:
070.202 Certified person; sanpling.

(a) The respirable dust sanpling required by this part
shal |l be done by a certified person

(b) To be certified, a person shall pass the NMSHA
exam nation on sanpling of respirable coal mne dust.

(c) A person nmay be tenporarily certified by MSHA to
take respirable dust sanples if the person receives
instruction froman authorized representative of the
Secretary in the nethods of collecting and submtting
sanmpl es under this rule. The tenporary certification
shall be withdrawn if the person does not successfully
conpl ete the exam nation concluded by MSHA on sanpling
of respirable coal mine dust within six nmonths fromthe
i ssue date of the tenporary certification

070.203 Certified person; nmaintenance and calibration

(a) Approved sanmpling devices shall be maintained and
calibrated by a certified person

(b) To be certified, a person shall pass the NMSHA
exam nati on on mai ntenance and cal i brati on procedures
for respirabl e dust sanpling equipnent.

(c) A person nmay be tenporarily certified by MSHA to
mai ntain and cal i brate approved sanmpling devices if the
person received instruction froman authorized
representative of the Secretary in the maintenance and
calibration procedures for respirable dust sanpling
equi prent under this rule. The tenporary certification
shall be withdrawn if the person does not successfully
conpl ete the exam nati on conducted by MSHA on
mai nt enance and cal i brati on procedures wi thin six
months fromthe i ssue date of the tenporary



certification.
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30 C.F.R [70.207(a) provides:

(a) Each operator shall take five valid respirable
dust sanples fromthe designated occupation in each
mechani zed m ning unit during each binmonthly period
begi nning with the binonthly period of Novenber 1,

1980. Designated occupation sanples shall be coll ected
on consecutive normal production shifts or nornal
production shifts each of which is worked on
consecutive days. The binonthly periods are:

January 1 - February 28 (29)
March 1 - April 30

May 1 - June 30

July 1 - August 31

Septenber 1 - Cctober 31
Novenber 1 - Decenber 31

| SSUES

1. My a citation issued under section 104(a) of the Act
properly contain a finding that the violation is significant and
substantial ?

2. Was the violation which occurred in this case of a
nature as could significantly and substantially contribute to the
cause and effect of a coal mne safety or health hazard?

(a) Do the surrounding facts and circunstances
concerning the taking of respirable dust sanples
preclude a finding of a "significant and substantial "
vi ol ati on?

(b) Does the nedical evidence support a finding of a
significant and substantial violation under the
Nat i onal Gypsum( FOOTNOTE 2) test?

3. \What is the appropriate penalty for the violation?
CONCLUSI ONS OF LAW

1. Consolidation Coal Conpany was subject to the provisions
of the Federal Mne Safety and Health Act in the operation of the
Bl acksville No. 1 Mne at all times pertinent hereto, and the
under si gned Admini strative Law Judge has jurisdiction over the
parties and subject matter of these proceedi ngs.

2. Consolidation Coal Conpany was in violation of the
mandatory standard in 30 CF. R [070.100(a) by reason of the fact
that it failed to maintain an average concentration of respirable
dust in the mne atnosphere to which its continuous m ner
operator was exposed in January and February 1982 at or below 2.0
mlligranms of respirable dust per cubic neter of air.
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DI SCUSSI ON

Al t hough the operator raised questions in its evidence and
its cross-exan nation of governnent w tnesses concerning the
accuracy and reliability of the dust sampling procedures foll owed
by MSHA, it does not contest the fact of violation

3. It is appropriate where warranted by the factua
circunstances for an inspector to find a significant and
substantial violation when he issues a citation under section
104(a).

DI SCUSSI ON

The operator argues that the Mne Act "does not permt the
designation "significant and substantial' to be applied to" a
citation issued under section 104(a). The argunent is based on
the fact that the ternms significant and substantial are not
contained in section 104(a) but are contained in 104(d).

However, in order that a citation be issued under section 104(d),
it must be "significant and substantial™ and be caused by the
operator's unwarrantable failure to conply. |If a violationis in
fact significant and substantial and not caused by unwarrantable
failure, I find nothing in the Act which prohibits a citation
fromindicating the significant and substantial character of the
violation. Section 104(e) which refers to a pattern of
significant and substantial violations does not refer to
unwarrantabl e failure, and I conclude that citations issued under
section 104(a) may be part of a pattern if they are significant
and substanti al

It does not appear that the issue was raised, but | note
that each of the citations challenged in Secretary v. Cenent
Di vi sion, National Gypsum Conpany, supra was issued under section
104(a) of the Act. In discussing the test for significant and
substantial, the Conm ssion did not indicate that such a finding
was prohibited in a citation issued under 104(a).

4. The violation found in conclusion of |aw No. 2 was of
such nature as could significantly and substantially contribute
to the cause and effect of a coal mine health hazard.

DI SCUSSI ON
A.  The National Gypsumtest

In Secretary v. Cenent Division, National Gypsum Conpany,
supra, the Commi ssion seens to have enuciated two tests for
determ ni ng whether a violation is significant and substanti al
At 4 FMSHRC 825, it states that "a violation is of such nature as
could significantly and substantially contribute to the cause and
effect of a mne safety or health hazard if, based on the
particul ar facts surrounding that violation, there exists a
reasonabl e |ikelihood that the hazard contributed to will result
inan injury or illness of a reasonably serious nature. (Enphasis
added). On page 827 the Comni ssion states
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that "a violation "significantly and substantially' contributes
to the cause and effect of a hazard if the violation could be a
maj or cause of a danger to safety or health.” (Enphasis added).
The first test focuses on the hazard which the violation
"contributes to"; the second on the causal relationship between
the violation and a danger to safety or health. Each of the nine
citations before the Commi ssion in National Gypsum charged a
safety violation. There is no indication in the Conm ssion
decision that it considered whether health hazards related to

I ong term exposure would fit its definition (the dissenting

opi nion, however, did allude to the difficulty of applying the
test to health hazards. 1d, 834).

B. The Medical Evidence

It is clear that the exposure covered by the dust sanples
which resulted in the citation herein in itself would neither
cause nor significantly contribute to chronic bronchitis (Finding
of Fact No. 19) or coal workers pneunoconiosis. (Finding of Fact
No. 24). It is also clear that |onger exposure to the sane dust
level s can in a significant nunber of instances cause or
significantly contribute to chronic bronchitis (6 to 12 nonths.
See Finding of Fact No. 19) or to coal workers pneunoconiosis (a
working life. See Finding of Fact No. 23). There is no question
that chronic bronchitis and coal workers' pneunpbconiosis are

illnesses "of a reasonably serious nature.”™ There is no question
that each unit of exposure time is inmportant in contributing to
the disease. | think it would be illogical and unrealistic to

hold that a serious disease results froma |long series of

i nsignificant and unsubstantial exposures. Dr. Hodous testified
that the disease results from"an aggressive accumnul ati on of dust
and every drop in the bucket hurts.” How rmuch the drop will hurt
may depend in part on the status of the bucket when the drop

falls. If the bucket is full or nearly full, the drop may cause

it to overflow If a miner has worked 20 or 30 years in an
underground coal mine, a 2 nonth exposure( FOOTNOTE 3) to excessive
dust (FOOTNOTE 4) may be enough to cause the first signs of coa

wor kers' pneunoconi osi s, (FOOTNOTE 5) or to transform sinple
pneunoconi osis to a conplicated formof the di sease and possibly

| ead to progressive nmassive fibrosis. |If the bucket is enpty when
the drop falls, initself it won't nean nuch. |If the m ner exposed
to excessive dust for a 2-nmonth period is a new mner with healthy
l ungs, he probably will not be adversely affected, if his exposure
stops. But if the exposure continues for 20 years (6 2-nonth peri ods
each year), that mner too will be at risk to contract black |ung.
(Tr. 167).
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I conclude that every drop in the bucket, every two nonth
sanmpl i ng period where excessive dust is present, significantly
and substantially contributes to a health hazard--the hazard of
contracting chronic bronchitis or coal workers' pneunoconi osis.
To the extent that this conclusion is inconsistent with the
Nati onal Gypsum deci sion, | am persuaded the inconsistency
results fromthe Commission's failure to consider the inpact of
t he deci sion on occupational health hazards due to long term
exposur e. (FOOTNOTE 6)

C. The Legislative History of the Coal Act and the M ne Act

The 1969 Coal Act was pronpted by a 1968 mine disaster in
Farm ngton, West Virginia and by the "countless thousands (who)
have suffered or died or presently suffer and die fromthe
ravages of coal workers' pneunpbconiosis - the dread nminers
di sease caused by the inhal ation of excessive anmounts of coa
dust." House Report No. 91-563, 91st Cong. 1st Sess. (1969)
reprinted in LEQ SLATI VE H STORY FEDERAL COAL M NE HEALTH AND
SAFETY ACT, 558 (1970). The conprehensive schene for reducing
dust exposure in coal mnes in section 201 through 205 of the
Coal Act and in compensating m ners who have becone di sabl ed
because of pneunobconiosis and their survivors in sections 401
t hrough 424 of the Coal Act show beyond argunent that Congress
consi dered overexposure to coal mine dust to be a very serious
nati onal problem It would be inpossible to reconcile this fact
with an interpretation of the statute finding such over-exposure
ot her than significant and substantial. The 1977 M ne Act
repeated the enphasis on reducing respirable dust levels with
m nor changes. The decl aration of purposes of the Act in Section
2 states in subsection (e) that "there is an urgent need to

provide nore effective neans ... for inproving working
conditions ... in mnes in order to prevent occupationa
di seases originating in such mnes.” One of the neans provided

in the 1977 Act is the pattern of violations provision in section
104(e). This provision can be nade effective to prevent

occupati onal pneunoconiosis only if violations of dust standards
can be cited as significant and substanti al

5. The violation was serious. The foregoing di scussion
denonstrates that the violation was serious.

6. There is no evidence that the violation resulted from
t he negligence of the operator

7. The operator's history of prior violations is noderate.

8. The paynment of a penalty in this case will not affect
the ability of the operator to continue in business.

9. An appropriate penalty for the violation is $150.
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CORDER

Based on the above findings of fact and concl usi ons of |aw,
IT IS ORDERED that the notice of contest is DENED. 1T IS
FURTHER ORDERED that the citation No. 864590 i ssued on February
16, 1982, and charging a significant and substantial violation of
30 C.F.R [O70.100 is AFFI RVED.

I T 1S FURTHER ORDERED t hat the operator, Consolidation Coal
Company shall within 30 days of the date of this order pay a
penalty in the anount of $150 for the violation found herein.

Janes A. Broderick
Admi ni strative Law Judge

FOOTNOTES START HERE-

1 "Still we know how Day the Dyer works, in dins and deeps
and dusks and darks." J. JOYCE, FINNEGANS WAKE, 226 (1939).

2 Secretary v. Cenent Division, National Gypsum Co., 3
FMSHRC 822 (1981).

3 It nust be assumed that the sanples represent the average
dust levels for the 2-nonth sanpling period. So the dust
exposure charged in the citation is not 3 days or 5 days but 2
nont hs.

4 4.1 mg/mB8 is nore than twi ce the all owabl e maxi mum dust
level. It is a substantial overexposure.

5 The fact that sinple coal workers' pneunoconiosis is in
general asynptomatic does not nean that it is not a serious

di sease. As Dr. Hodous pointed out, lung cancer is asynptonatic
in nmost people for about 5 years.

6 See Secretary v. U S. Steel, %(5)6D FMSHRC %(5) 6D
(i ssued January 13, 1983) (Judge Kennedy) and the cases cited
t her ei n.



