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Statement of the Proceedi ngs

Thi s proceedi ng i nvol ves a conplaint of discrimnation filed
pursuant to Section 105(c)(3) of the Federal Mne Safety & Health
Act of 1977, after conplainant received notice fromthe M ne
Safety & Health Admi nistration that MSHA woul d not take action on
conpl ai nant' s behal f under Section 105(c)(2) of the Act.
Conpl ai nant asserts that he was discharged for engaging in
activities protected under Section 105(c)(1) of the Act, nanely,
his refusal to continue working beyond the conpletion of his
regul ar shift on August 6, 1981, due to nental and physica
exhausti on. Conpl ai nant chal | enges the respondent’'s deci sion of
August 11, 1981, to uphold and finalize his August 6 di scharge
for m sconduct for disobeying direct orders fromhis inmredi ate
supervisors to stay and work beyond his normal work shift. A
heari ng was convened in Hazard, Kentucky, and the parties
appeared and participated fully therein. The parties filed
post hearing briefs and proposed findings and concl usi ons, and the
argunents presented therein have been fully considered by nme in
the course of this decision

| ssues

The critical issued presented in this case is whether the
conpl ai nant's refusal to work beyond his normal work shift on the
day of his discharge was protected activity under the Act, and if
so, whether his discharge was justified. Additional issues
rai sed by the parties are identified and di scussed in the course
of this decision.
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Applicable Statutory and Regul atory Provi sions

1. The Federal M ne Safety and Health Act of 1977, 30
U S.C. 0301 et seq

2. Sections 105(c)(1), (2) and (3) of the Federal M ne
Safety and Health Act of 1977, 30 U.S. C. 0815(c) (1), (2) and

(3).
3. Commission Rules, 29 CFR 2700.1, et seq.
Sti pul ations

The parties stipulated that M. Eldridge had been enpl oyed
with the respondent from May 2, 1980, until his di scharge on
August 6, 1981. His hourly wage rate was $11.30, and since his
di scharge on August 6, enployees in simlar job classifications
received a pay raise of fifty cents per hour, effective March 21
1982, thereby increasing the hourly wage to $11.80 (Tr. 4).

The parties also stipulated that for the purposes of the
hearing and the record nade in this case, the terns "pillar
m ning", "pillar retracting”, "retreat mning", "pillar pulling",
and "pillar recovery" are synonynous ternms and may be used
i nterchangeably (Tr. 4-5).

Testinmony and evi dence adduced by the conpl ai nant

James Eldridge testified that he is 26 years of age,
married, has one child, and that he has been a coal miner for
ei ght years. He confirmed that he was not presently enpl oyed,
but had been enpl oyed with the respondent from May 2, 1980, unti
August 6, 1981, when he was fired fromhis job as a coal dril
operator. He explained that his job as a driller entailed

drilling at the coal face in preparation for coal being shot in a
conventional section, and that he used a Gallis nobile coa
drill. He also testified that he perforned other duties besides

that of a driller, and these duties included the work of a "shot
firer", where he would | oad and shoot coal with dynamte and
electric detonators. He confirmed that at the tinme of his

di scharge he was working the second shift at the No. 3 mine from
2:00 p.m to 10:00 p.m, and that he was working the B-section at
a location sonme 25 to 30 breaks fromthe mne drift nouth. He
and his crew were scheduled for pillar pulling work extracting
coal pillars. He explained this mning nethod by indicating that
when they were advancing into the m ne, blocks of coal were |eft
for roof support, and when the pillars are pulled, they w thdraw
and take the coal blocks out (Tr. 5-12).

M. Eldridge stated that prior to the day of his discharge
he had been engaged in pillar extraction work on the fourth row
of pillars, and he believed that such retreat pillar work was
nor e dangerous than the advance work, and this is because one
must constantly be on the alert for falling roof. He indicated
that on Thursday, August 6, 1981, he worked



~410

a full eight-hour shift perform ng such work as running the coa
drill, shooting coal as a shot firer, helping to set tinbers,
hel ping the cutting machi ne operator with cable, and helping to
hang ventilation curtains. He believed that retreat m ning work
was harder on himnentally and physically than advance m ning
because he must constantly be on the | ook out for adverse roof
conditions such as tinbers and roof bolts taking weight. He
testified that he spent all of his eight hour shift pulling
pillars, and that at the end of the shift he was too physically
and nentally tired and exhausted to keep going. He did not
bel i eve he was al ert enough to keep working on the night in
question (Tr. 13-16).

M. Eldridge stated that approximately 35 minutes before the
end of his normal shift he spoke with section foreman Eli Snith
underground, and M. Smith asked himto stay and continue pulling
the row of pillars that the crew was working on until they were
pulled. M. Eldridge stated that he advised M. Smith that he
was "too tired" to stay on the job and that M. Smith said
nothing to himat that time. After this conversation, M.

El dri dge began securing his equi pment, and shortly before | eaving
the section he had a second conversation with M. Smth and at
that time M. Smth advised himthat the outside mne
supertendent advised him (Smth) to informthe crew that they
were to stay on the job finishing the row of pillars and that if
anyone cane out of the mne, they would no | onger have a job (Tr.
21). M. Eldridge again inforned M. Smith that he was too tired
to stay on the job, and M. Smith did not at that tinme indicate
to him (Eldridge) how | ong he was expected to stay and work, but
sinmply told himthat he was to stay until the pillar pulling job
was conpleted. At that point in time, M. Eldridge |left the mne
(Tr. 22).

M. Eldridge stated that after he left the mne, he went to
t he | anphouse where he encountered M. MIller. At that tine M.
M1l er had the paychecks and told the crew and M. Eldridge that
he wanted themto go back into the mne and finish the pillar
row, and if they didn't they would no | onger have a job. M.
El dridge stated that he told M. MIller that he was too tired to
stay on the job, and M. MIler responded that if he did not stay
he was not to return to work on Monday. At that point, M.
El dri dge went home (Tr. 23).

M. Eldridge stated that August 6th was a Thursday, that no
wor k was schedul ed for Friday, August 7th, since it was a "short
week", and that the follow ng Monday he spoke with mne officials
Raynmond Cochran and Bobby Morris for the purpose of setting up a
meeting the next day to discuss the matter further. A neeting
was held at the mne office, and present were Johnni e Jones,
Eddi e Hurley, and Joe Engle, three other mners who were fired at
the sane tine for refusing to stay and work, and representatives
of company managenent (Tr. 26). Wen M. Eldridge asked M.
Morris whether he was fired, M. Mrris answered "yes", and when
asked "why", M. Mrris replied "for not staying there and
finishing that row of pillars out™ (Tr. 27). Wwen M. Eldridge
told M. Mrris that he was too nentally and physically exhausted



to keep on working that night, M. Mrris still upheld the
di scharge (Tr. 27).
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M. Eldridge testified that he was told by M. Cochran that those
menbers of the crew who did stay to work to finish pulling the
pillars stayed until approximately 3:00 a.m (Tr. 29).
Conpl ai nant's exhibit 2, which a copy of a tinme card, shows that
the remaining crew worked a total of 14 hours on Thursday, but
counsel indicated that in fact they only worked 5 hours overtine,
but were paid for six hours as a gesture of good will by the
company (Tr. 32). M. Eldridge testified that at the tine he
di scussed staying on the job with M. Smth, he (El dridge)
believed that it would take an extra shift or a shift and half to
conplete the job, or an extra 8 to 12 hours. He explained that 8
to ten cuts of coal had been renoved during his normal work
shift, and that there were 12 to 15 cuts left to be renoved at
the end of his normal work shift (Tr. 33). M. Eldridge went on
to explain the mning cycle and procedures, and why he believed
there were 12 to 15 cuts left, and why it would take a shift and
half to finish the work (Tr. 34-36).

M. Eldridge explained the work that he had performed on his
normal shift while he was shooting and drilling, and he indicated
that he considered that he was actually doing "two jobs" (Tr.
41-45). He also indicated that he was setting tinbers, and he
expl ai ned that task as well as the work perforned by himin
pillar extraction (Tr. 45-52). He also explained the process of
replacing line ventilation curtains in the event they were
di sl odged (Tr. 52). He also expressed an opinion that the roof
top in the section "was bad", and that rock falls had occurred on
the section in the past. Because of these "frequent" falls, resin
bolts were being used to support the roof (Tr. 55). He also
i ndicated that he has had "to run" fromthe section in the past
because of bad top when he heard the roof making "noises |ike
t hunder™ (Tr. 56).

M. Eldridge confirmed that the mne is a nonunion mne and
that he has no contractual obligation to work overtime (Tr. 56).
He indicated that he woul d have conme to work the next day, on
Friday, to finish pulling the pillars, if the conpany had asked
him Since his discharge, he has held one job for approximtely
six weeks with the Pygny Coal Conpany |located at Little
Leat herwood in Perry County. Pygny Coal is know as P.M Coal
Conmpany, and he began working there in January 1982, as a m ne
foreman earning $400 a week, until he was laid off because of the
| ack of coal sales. Since that tine, he has actively sought
enpl oynment, and he listed the nanmes of the coal conpanies where
he has sought enploynent. He attributed his failure to find work
to "the way the coal business is right now. They can't sell coal™
(Tr. 60-61). He also indicated that he has sought enpl oynent
outside of the coal industry two or three tinmes a week, but has
been unable to find a job, and he also indicated that his fanmly
has incurred sone nedical and dental expenses during his period
of unenpl oynment (Tr. 62).

On cross-exam nation, M. Eldridge testified that the
drilling machi ne which he operated on August 6, 1981, is
electrically operated and that he sits on the nmachine in order to
operate it by neans of pushing and pulling | evers and controls.



He confirmed that he had previously worked
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frequent overtime with the conpany, and that on several occasions
prior to August 6, he has put in as nuch as close to 70 to 75
hours per week, including overtinme (Tr. 65). He acknow edged
that while on the job, every enpl oyee hel ps other enpl oyees, and
that it is "pretty nuch a teameffort” (Tr. 66). He confirnmed
that as of the tinme of the instant hearing, he was receiving
umrenpl oynment benefits, but did not know from whom (Tr. 67).

M. Eldridge stated that prior to his discharge on August 6,
he did not have a copy of the mine pillar plan (Tr. 67). \Wen
confronted with a transcript of himunenpl oynment conpensati on
heari ng, he acknow edged that when asked the sane question at
that hearing he answered that he was aware of the pillar pulling
pl an, and that he had a sketch of it (Tr. 67). He also conceded
that the intent in pulling pillars is to renove all of the coa
so that the roof will fall and relieve the tension so as to
preclude a danger in the roof falling further back when the
pillars are renoved in the future (Tr. 70). He al so acknow edged
that at the tine he was asked to stay and finish pulling the
pillars that the conmpany "wanted to get the coal out" (Tr. 71).
VWhen asked to explain his answer, he replied as follows (Tr. 71):

JUDGE KOQUTRAS: Wiy was that? Wiy do you think they
wanted to get the coal out that specific night, on
Thur sday, August 6th.

THE WTNESS: To keep from |l osing the coal
JUDGE KQUTRAS: How would they |ose the coal ?
THE WTNESS: If it fell.

JUDGE KQUTRAS: When would the roof fall -- the next
day, and the next day, and the next day?

THE W TNESS: Yess -- whenever

M. Eldridge explained the procedures for drilling holes
with a drill, and he confirmed that after he was infornmed that he
could not have a job if he did not stay to finish pulling pillars
he took his equiprment away fromthe work area and shut it down
(Tr. 73). He also confirned that he had "heard runors”

i medi ately before he was fired, or was under the inpression, or
had heard runors, that on prior occasi ons when enpl oyees refused
to work overtine or were told they woul d not have a job if they
refused to work overtinme, that when they came back to work the
next succeedi ng day, they were pernmitted to return to work (Tr.
73). He confirmed that he did in fact attenpt to return to work
on the next succeeding work day by showing up at a regularly
schedul ed hour, but was again told that he was fired (Tr. 74).

M. Eldridge identified a copy of a conpany "Enpl oyee
Handbook", and he stated that he had a copy before he was
di scharged. He read certain provisions fromthe "rul es of
conduct" part of the handbook
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for the record, including the "insubordination" provisions for
"refusal to perform assigned work"™ and "intentionally restricting
output”. He also read the provisions concerning conpany policy
calling for i mediate discharge of the cited rules of conduct, as
wel |l as the policy concerning the paynent of overtime (Tr. 76).

In response to further questions, M. El dridge indicated
that he went back to the m ne the Monday after his discharge
because he "was taking a shot at getting ny job back" (Tr. 77).
He conceded that he had in the past stayed and worked a ful
addi ti onal eight-hour shift on overtinme when asked to do so by
m ne managenent, usually during advance mning, and that he has
al so volunterreed to work overtime w thout being asked. He could
not say why he was not scheduled to work on the Friday foll ow ng
his discharge, and he reiterated the work he performed pulling
pillars during the shift prior to his discharge (Tr. 79-82). He
al so indicated that he and the section foreman had no di scussion
over how long it would take to conplete all of the pillars,
al t hough he believed it would take a shift and a half. He
confirnmed that three other nenbers of his crew were also fired
for not staying over to finish the row of pillars, but he denied
that the decision was not a "collective" one and that he nade his
own decision not to work, and he did so because he was too tired
(Tr. 84). He denied having any di scussions with the other three
men on the crew who opted not to work, but he knows that one man
Johnni e Jones, said that he too was too tired (Tr. 84).

M. Eldridge testified further that he had never before
refused to work overtime when requested because he was tired or
mental |y or physically exhausted, and that he had perforned
simlar retreat pillar pulling work in the past on overtinme when
he was asked, but he then indicated that he had not previously
wor ked nmore than an hour overtine after he had conpleted retreat
mning (Tr. 85-86).

M. Eldridge stated that he believed he was fired for
refusing to stay and finish pulling pillars, that he had never
previously had any disciplinary problens at the mne, and he has
no reason to believe that he was fired for reasons other than
refusing to work overtine (Tr. 89-90). He confirned that he did
not conpl ai n about being tired during his normal work shift on
Thur sday, August 6th during 1:45 p.m to 9:45 p.m, and that he
performed his normal duties with no problenms (Tr. 91). \When
asked whether it was true that during the 15 nonths of his
enpl oyment, the work week which ended August 6th was the first
ti me he had worked | ess than 40 hours, and whether he knew that
he woul d not be paid tine and a half if he stayed over, M.
Eldridge replied "I don't know that" (Tr. 94).

M. Eldridge conceded that all m ning was dangerous and
strenuous, and he deni ed that he was contendi ng that advance
mning is perfectly safe, while retreat mning is unsafe. He
al so indicated that he did not refuse to work sinply because
pillar mning was harder work. Wth
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regard to the shutting down of his equipnment, M. Eldridge stated
that he did nothing different on the day he was fired than what
he did at other tines at the end of his normal shift, and that
the entire crew |l eft the m ne because M. MIller stated that he
wanted to speak with them (Tr. 106). M. Eldridge stated that
the fact that he woul d not be paid overtinme had he opted to stay
over and work never entered his mnd at the tine of his refusa

to stay (Tr. 107).

Raynmond Cochran, testified that he worked for the respondent
from Novenber 11, 1977 until January 1982, and that he was the
general mne superintendent. He confirmed that he was aware of
the fact that M. Eldridge was fired by the respondent for his
refusal to work the evening of August 6, 1981. He stated that he
had a conversation with M. Eddie MIler shortly before the shift
ended soneti ne between 10:00 and 11: 00 p.m, and that M. Ml er
advi sed himthat there was a "problent because some of the crew
did not want to stay over and work (Tr. 114). M. Mller later
informed that he had fired M. Eldridge and three others for
refusing to work (Tr. 115). M. Cochran infornmed himthat they
were on a four day work week at the time of the discharge, and he
al so confirmed that a neeting was held the follow ng week, at
which tine M. Eldridge advi sed conpany manager Bobby Morris that
he had been too exhausted to work anynmore. M. Cochran indicated
that he took the term™"tired out” to nean that M. Eldridge
"physically wasn't able to work” and that "he didn't feel like
continui ng on and doing nore work" (Tr. 116).

M. Cochran testified as to his 25 years' experience in
underground m ning, and he gave his views concerning pillar and
advance mning. He indicated that pillar work was nore dangerous
t han advance work because the coal is being taken out, and one
must be alert for falling rock and roof. He conceded that any
m ning i s dangerous and difficult, and that the top nust al so be
wat ched during advance mning. He did not believe it was safe to
require mners to work 11 and 12 hours on a pillar section. He
al so indicated that the mne programcalled for nine and ten
hours of pillar work, but that he got nore production in eight
hours as he did in nine or ten (Tr. 121). He believed that a
mner's efficiency and thinking drops if they work ten to twelve
hours, and that one's physical condition is not like it ought to
be and that a mner would be in danger (Tr. 122).

M. Cochran stated that when he worked for the conpany he
never expected anyone to work a double shift, or to work 13 or 14
hours pulling pillars, because "its too rmuch tinme. Your too wore
out; you're too fatigued." (Tr. 123). M. Cochran confirned
that he spoke with M. Morris during the nmeeting and he asked M.
Morris to put themback to work. He indicated that M. Mrris
told himhe couldn't do it because "he would have a breakdown in
his control over themor sonething"” (Tr. 123). M. Mrris then
uphel d their discharge, even though he had the authority to
reinstate them
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On cross-exam nation, M. Cochran confirned that when renoving
pillars, the object is to get a controlled roof fall, and that
this actually inproves safety conditions. He also confirmed that
he taught the class on pillar pulling at the mne with the safety
and engi neering departnent. He conceded that during his
instruction classes, he did teach mners to stay over and work
two or three hours to pull pillars and to |l eave themin a safe
condition for the next shift before finishing their work shift.
However, he denied ever instructing mners that they should stay
four or five hours beyond their normal work shift to finish
pillars (Tr. 125). In response to further questions concerning
his instructions with regard to staying over to pull pillars, he
testified as follows (Tr. 125-127):

Q See if this is a correct statement of what you just
stated. Assum ng that the second shift had cut through
the pillars, and made the cuts through, and all that
was remaining was to take the coal out of the sides of
the three center pillars; you re saying that if they
were at that point in their work, then they should stay
overtinme to conplete the job?

A Well, now, I'"'mnot in there, and | don't -- that's
what | got that foreman for, to make the decision on
how | ong they stay. Ckay -- and how dangerous it is.

That's why | call themand talk to them Now, if he
splits those three pillars, he can go on to the house.
If he turns around and splits those six other parts of
the six pillars, he can go the house. But you've got a
ten-foot stunp, and each one of those pillars are 40
nore feet holding that top in that particul ar area.

Q Assuming that there's a four-day weekend com ng up
after you get through the point of cutting through al
the pillars, would it not be unsafe for the mners

com ng back four days thereafter, to go back into this
same row of pillars and begi n worki ng agai n?

A. If he had left all of those ten-foot square stunps
still in that rowof pillars, to me, there is no
danger. But if he had cut half of those, or nore, out
before the eight hours was up, then you should try to
extract the rest of themin order to get a fall while
we're all out and gone.

Q Is it not true that the amount of overtime which
these nen actually worked would be until 3:00 o' clock
in the norning, considering the fact that they were
down, and had to go back outside to get replacenents
for the four men who were fired, and go back inside the
mne, retrieve the equi pmrent which M. Eldridge had
shut down,
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take it back to the work area -- considering those factors,
is it not true that the amount of overtinme actually worked
for these men is pretty nuch normal ? Wul dn't you agree
that it's a reasonabl e amount of overtine?

A. A quarter until ten was quitting tine for that
section. Thirty mnutes |later, the next section cane
outside. And it was around 11:00 o'clock, I'd say,
before he got his other four men off of A Section, and
went back inside. And from 11:00 until 3:00 is four
hours. That's half of a normal day's work.

Q What I'masking is, would you not agree that that
anmount of overtinme would be pretty nuch nornmal, or
routine? It's not excessive?

A It wouldn't be too excessive if half of that was in
down tine. Do you understand what "imtrying to say?
Two or three hours -- | asked themto stay, in class,
what ever it took to make it safe -- up to two or three
hours. This is the way we discussed it -- all of us
toget her. Anyway, w th broken-down equi prent, that
really isn't too long. But all the equipnent didn't
break down, | don't imagine, at one tine. | don't know
what was down.

Q But you are aware that there was equi prent down

t hat night ?
A, Yes, sir. | understand there was sonethi ng down,
but | foreget what it was -- a shuttle car or a belt

head drive, or sonething.

Q Considering that down equi prent, this was not an
excessive tine period, was it? And considering the
other difficulties; going out of the mne; this is not
an excessive period of overtinme, was it?

A, No, sir.

M. Cochran reiterated that requiring mners to stay on

beyond their normal work shift to work until 3:00 a.m, was not
an excessive anount of overtime pulling pillars. In short, he
did not believe working four hours beyond a normal work shift is
"not too nuch overtinme” (Tr. 129). However, doing straight
pillar pulling for 13 or 14 hours w thout any down tinme would be
a "problent (Tr. 129). M. Cochran confirmed that he was
responsible for hiring M. Eldridge, and that he knew himthe
entire 15 nmonths he was enpl oyed there. He never had any
problenms with him did not consider himto be chronic absentee,
and as far as he knew, M. Eldridge was an experienced m ner and
a good worker (Tr. 132).
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M. Cochran stated that he spoke with the section foreman, Eli
Smith, who told himthat he saw no need to keep the crew over to
pull pillars, and that he (Smth) indicated to himthat he tried
to comunicate this fact to second shift mne foreman Eddie
Mller (Tr. 132). M. Cochran confirmed that he did not go to
the m ne when M. Eldridge and three crew nenbers were fired, and
he did not know whether it was necessary for the crew to stay
over and finish the pillars. He left that decision to M. Mller
(Tr. 134), and he found out a week later fromM. Smith that he
(Smth) did not think it was necessary to keep the crew over to
pull pillars (Tr. 135). He explained his role in the discharge
of M. Eldridge as follows (Tr. 134-136):

Q So, at that point in tine, you had no reason to
bel i eve that there was no necessity for the nen to stay

over?
A. | didn't know whether it was necessary for themto
stay over or not to stay over. | had to trust his

deci si on, because that's what --

Q You didn't go to the m nes?

A. No, sir, | didn't go to the m nes.

Q You didn't talk to M. Snith at that tine?

A No, sir. | talked to M. Smth the next Monday.
Q In other words, M. Smith had told you the
followi ng week that he didn't think it was necessary
for the nen to stay over?

A, Yes, sir.

Q D dhetell you that he had comunicated that to
the mne foreman at the tinme that --

A. He said he had tried to explain it to the mne
f or eman.

Q And the mine foreman didn't want to hear it?

A Well, evidentally, yes. That's what he was telling
ne.

Q You just accepted what the mne foreman told you
when you tal ked to hin?

A. After | talked to the m ne foreman, and Bobby
Morris talked to the m ne foreman; then he goes inside;
and when | tal ked to himagain, the nmen are already
dismssed. | didn't get to talk to himbut once unti
they were al ready dism ssed.
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Q After you |l earned about what had happened, did you
change your position, or did you change your mnd, or
did you know enough about it to make any determn nation
as to whether the mne foreman was right or not in his
judgrment to keep the nmen over?

A Well, he kept themover. And | have to trust his
judgnment too. And that's what we were paying himfor
And | was in contact with him because of the |ong
weekend; and | wanted to make sure that if there was
anyt hi ng that needed to be done, do it before you cone
out of there. Al right. Then, when | talked to him
the first time, he goes back inside to talk to the
guys, and convince themto stay and do whatever needed
to be done. In the neantine | talked to mne
managenent, and | tal ked to Bobby, and | talked with
the m ne foreman who was in charge of the mnes, El ner
Jent; and | got hold of themagain -- after he'd got
back outside, he'd already dism ssed the guys. And
told himthen, "If you need to stay and do what you
have to do, to get you four nen off of A Section," in
whi ch they cane out 30 minutes |ater

Q D d you have any reason to believe that his
decision for the nen to stay was w ong?

A. No, sir, I had no reason. So, it was do nothing
but believe him

Q Do you have any idea why the other three men didn't
want to work?

A | don't.
Q D dthat come up at the neeting?

A. They cane to the neeting. They never opened their
nout h.

Q They never said anything about why?

A. No, sir. They never said one word until after the
nmeeting was over with. And Johnnie Jones talked to
Bobby Morris, a few words, and then he left.

Q And M. Eldridge was the only one at the neeting
that said he was too tired to work?

A.  The only one, other than Bobby Mrris, that spoke,
was James El dridge
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M. Cochran confirmed that pillar pulling is done in accordance
wi th an MSHA approved plan, and the plan says nothing about
wor ki ng hours, or the condition of the nen. Further, during his
tenure as mne superintendent for the respondent he never
recei ved any conplaints fromany mners concerning their working
overtime, or that such requirenents that they work overtine
pl aced themin any jeopardy (Tr. 139). M. Cochran stated that
whi | e he never personally fired any enpl oyee, he would if he had
to, and he expl ained the circunstances which would warrant a
di scharge. He also indicated that there are ti mes when nen are
required to be kept over to finish work, but he usually tried to
acconodat e anyone that had an excuse for not staying by finding
sonmeone else to fill for him but that if he could't find anyone
el se and absol utely needed soneone to stay, he would fire anyone
who refused to stay (Tr. 142).

M. Cochran confirmed that the three other miners were fired
for refusing to stay and work, but he had no know edge as to any
excuses or reasons they may have had for this refusal. He also
confirmed that at no time did any of the m ners nake any remarks
that their refusal to stay was because of any safety reasons, and
M. Eldridge sinply stated that he was too physically tired and
exhausted to work (Tr. 143). M. Cochran expl ained the different
duties of a cutter, bolter, and shooter, and indicated that
whet her they all would be exhausted at the sanme rate woul d depend
on their individual physical condition (Tr. 146).

M. Cochran stated that during his training sessions with
the mners, he would tell themthat should they need to stay over
an hour or two to pull pillars, to do it because "it makes it
better” for themwhen they go back in the next day. Wen asked
whet her they absolutely had to stay for five hours, he responded
"that's fine. Let themstay. No problemthere” (Tr. 147).
However, he believed that it was dangerous to have anyone pul
pillars for 16 hours because he did not "think that any man can
stay 16 hours in the coal mnes, and be hinself" (Tr. 148).
However, working 12 hours a day once a week "would be o.k." in
his view, but 12 hours a day consistently would not (Tr. 149).
He al so indicated that each man woul d have to decide for hinself
whet her this would be safe because of their different physica
condi ti on.

VWhen asked about his knowl edge of M. Eldridge' s conplaint,
M. Cochran indicated as follows (Tr. 151-153):

Q Do you know what M. Eldridge is conplaini ng about
in this case?

A. Not really. | knowthat he and Sunfire has a
di sagreenent, but --

Q They have a difference of opinion?
A.  Yes, a difference of opinion. Al | know is that

hé wasn't able to work that night. And |I'm asked to
cone down and tell what | know about the whole



situation.
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Q If I were to tell you that M. Eldridge's claimin
this case was that he felt that his refusal to work that
ni ght was based on his physical -- his claimthat he was
physically and nentally exhausted from worki ng ei ght
hours, pulling pillars, and that he felt that requiring
himto stay mght place himin jeopardy, and m ght place
some of his fellow miners in jeopardy, because he felt
that he wouldn't be alert enough to be in there, having
worked a full day, and he feels that the company is
unreasonable in asking himto stay -- what woul d be your
comment on that?

A wWll, if he come to ne and told ne, and I was his
foreman, that he wasn't able to stay, and he didn't
feel like working, I'd say, "Well, we'll get you

outside in a mnute."
Q \What does that mean?

A.  That nmeans that | don't want himon nmy section if
he isn't able to work, because he can't do nothing for
me. | nean, if he's drilling coal for me, I want ny
coal drilled. 1 don't want himdraggi ng around.

Q \Wen you said, "W'Il get you outside,” you didn't mean
to fire him did you?

A. No, sir. 1'd send himhone, and | et him get

hi nsel f recuperated for another day. | wouldn't fire
him no, sir. | sure wouldn't. | wouldn't have fired
him if it had been ne. If he'd cone to ne and told
me, and said, "Hey, I've had it. | don't feel I|ike
wor ki ng any nore. |'mbushed,” 1'd say, "Wll, let ne
see if | can get sonebody to replace you off of A
Section.”

Q Let's say, you couldn't find anybody to replace
hi n®?

A, W could nake it.

Q You woul d make an exception, and as you say, "W
can nake it, and go on"?

A.  We work short-handed pretty often

Q And the next day, in addition to M. Eldridge, two
men come to you and say, "W're exhausted, and we can't
wor k, " what do you do there?

A Well, I'd go looking into the situation; but nore
to find out why they get so exhausted. * * *
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Ceorge Lowers, testified that he is enployed as an MsSHA
underground m ne inspector, and indicated that he had worked in
the m nes for 14 years, nine of which were as an underground
mner. He testified as to his experience and training, which
i ncludes retreat or pillar mning, and the drafting of pillar
pul ling plans with m ne operators and roof control specialists
(Tr. 156-160). M. Lowers indicated that he has four m nes under
his inspection jurisdiction, but that the Sunfire Mne is not one
of them (Tr. 162). He explained the differences between advance
and retreat mning, and he indicated that during his inspection
rounds in a pillar section he observes the physical and nenta
capabilities of the m ners because they "have to be on their

toes" and rnmust be "l ooking after his buddy" (Tr. 165). 1In his
opi nion, since the object of retreat mning is to induce a roof
fall, he believed that one needs to be nore alert (Tr. 166-167).

M. Lowers identified a copy of the mne roof control plan
which was in effect on August 6, 1981, and indicated that the
plan reflects that the main roof is "a very good roof" (exhibit
C7; Tr. 169). The plan also reflects that the "i medi ate roof"
is a conbination of "shale and coal rider”, and if this type of
roof is left up very long, as time progresses it will deteriorate
and fall out between the bolts" (Tr. 170). He al so explained the
differences in the use of resin roof bolts and conventional bolts
(Tr. 171-173), and he al so expl ai ned sone of the dangers invol ved
inretreat mning (Tr. 174).

M. Lowers exam ned sketches of the pillars which were split
in the area where M. Eldridge and the crew were working at the
time in question, and he further explained the effect of pulling
pillars on the roof support (Exhibits G8, CG9, Tr. 175-178).
When asked whether he believed it is unsafe for mners to work 14
or 16 hours on a pillar section, he replied as follows (Tr. 178):

Q In your opinion, given your experience as a coa

m ner. and supervi sor, and an MSHA i nspector, do you
feel that it is safe for mners to work 14 hours or 16
hours on pillar sections?

A Sir, the only way | can answer that is, it depends
on the individual, the nmetabolismof each and every
person. They know their own limtations. | would like
to think that I know mine. | personally would not work
16 hours on a pillar section

Q Again, given your experience in the coal mne

i ndustry, if you're a supervisor, and a mner comes to
you and says, "I'mexhausted. I'mtired. | can't
continue any nore," what does that nean to you?

A.  He should be sent outside.
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On cross-exam nation, M. Lowers stated that the | onger a roof
allowed to remain standing once it is worked, the greater the
danger that it will fall. Wen asked a hypothetical question
concerning the safety of leaving a roof standing for four days
after certain pillars had been cut and partially extracted, M.
Lowers responded as follows (Tr. 181-182):

A. There's no way that | can answer that question
I've never been in that mne. |[|'ve never checked the
roof. | don't know what you were anchoring in. There
are too many variables there for ne to answer that
guestion correctly.

MR, ROARK:  Then, Your Honor, based upon M. Lowers'

statenment, | nove to strike his entire testinony as not
bei ng rel evant, and not being founded upon fact, and so
forth.

JUDGE KOQUTRAS: First of all, he asked you a
hypot heti cal question. D d you understand the

guestion?

THE WTNESS: | believe his point was, is speed of the

essence when you're pulling a pillar. 1Is it making it

safe to pull it out as fast as possible, rather than go

back in later.

JUDGE KQUTRAS: What's your answer to that one?
THE WTNESS: |'d say yes.

JUDGE KQUTRAS: Now, your hypothetical --

MR, ROARK: Extended further, and went to a period four
days later. You're waiting, just letting it sit idle,
and then four days |ater, soneone goes back into that
same row of pillars.

THE WTNESS: You woul d be taking nore of a chance
yes, sir. The longer it sits there, the nore weight
that's going to be on it.

In response to further questions, M. Lowers stated that
during his career as an inspector, he has never had a m ner
conplain to himabout fatigue. When asked whet her he had ever
checked a mner for fatigue, or whether one can tell that he may
be fatigued by |ooking at him he replied that sonetinmes niners
"cut corners" so that they "can get out in front where he can sit
down" (Tr. 185). However, he indicated that nost of the m nes he
i nspects work eight hour shifts (Tr. 186).

Wth regard to the roof control plan, exhibit G7, he
confirmed that it deals with advance work and does not include a
pillar pulling

is



~423

pl an, but that such pillar plans are usually incorporated as
suppl enental plans (Tr. 187-188). He also confirmed that he has
never seen a pillar pulling plan which contained provisions
concerning mner fatigue, and he knows of no MSHA regul ation
covering enpl oyee fatigue or exhaustion. However, if he found a
m ner falling down or asleep because he was tired, he would issue
an i nm nent danger order under section 107(a) ordering hi mout of
the m ne. He has never done this for any fatigued mner, but did
do it once for a mner who was drunk (Tr. 189).

M. Lowers confirmed that he has no personal know edge of
the details of M. Eldridge's conplaint, that he did not
participate in the investigation of his case, was not aware that
MSHA had investigated the conplaint, and indicated that has never
been asked by any miners to give an opinion as to whether their
clains that they may be tired and do not w sh to continue worKking
are valid safety conplaints (Tr. 190-191).

Billy Smth, repairman, Johnson Coal Conpany, testified that
on August 6, 1981, he was enployed at the sanme mne as M.
El dridge and they worked the sane second shift that day. He
i ndi cated that he was doing repair work that day and that he
worked a 12 hour shift. Before the normal shift ended, he
| earned fromsection foreman Eli Smith that the "outside boss or
supervi sor” had indicated that anyone who cane outside after
their shift would be fired. He would not have gone outside
because he was expected to stay to repair a shuttle car which was
down at the end of the shift. The car had a notor break-down,
and it went down at approximately 9:00 p.m, but the section
still operated with one other car. Once everyone got outside,
M. Smith said that he heard M. Eldridge tell Eli Smth that he
"was too tired to make the shift, you know ... stay late and
work over™ (Tr. 195). He believed that three split pillars were
still left at the end of the shift, but that no side cuts had
been taken out of any of them |In his opinion, with one shuttle
car out of commission, it would have taken an additional tine to
take out the remmining coal. Wen he left the mne after staying
over, it was his opinion that there was still 6 or 7 hours of
work remaining (Tr. 196).

On cross-exam nation, M. Smth confirned that he is Ei
Smith's brother. He indicated that the shuttle car which had
been down during the extra tinme beyond the regular shift was
finally repaired at the end of the overtinme shift. He confirned
that it was perfectly clear to himthat Eddie MIler told E
Smith that if the men did not stay to work they were fired, but
he was never specifically asked to stay, and the reason for this
was that he woul d have stayed anyway because he had to repair the
shuttle car (Tr. 199). He also indicated that M. Eldridge had
conpleted his regular work shift, and a repairman actually shut
down his nmachine. The nen that were asked to stay and work were
sinmply told to stay "until the pillars were pulled". Those who
stayed to work actually quit between 3:00 and 3:30 a.m, but he
could not renenber whether they were paid an additional hour
overtime (Tr. 201).



M. Smth stated that at the end of the overtine shift on
Thursday, or at 3:00 in the norning on Friday, the pillars had
not been tinbered
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up so that the next row could be pulled. He knows this because
he observed the area the foll owi ng Monday when he returned to the
section. Al though he saw no one in there working that Mnday, he
saw where the coal had been noved (Tr. 201).

M. Smith confirmed that at prior "pillar-pulling sessions"”,
the men were told that if there was a danger to equi pnent or if
it was necessary to work overtine, they would be expected to stay
and finish pulling pillars. However, in his opinion it was not
necessary to stay over on August 6th. He confirnmed that he had
wor ked overtine many tinmes and was al ways paid overtine pay for
any work over 40 hours, but at the tinme in question the nen would
have been paid straight time because they had not put in 40 hours
(Tr. 203). As far as he knew, the nmen who opted not to stay did
not get together and decide this as a group (Tr. 204). He
expl ai ned his reasons for staying overtinme as follows (Tr.
205-206) :

Q So, you put in twelve, twelve and a half hours,
wor ki ng that day?

A. That's right.
Q How did you feel about that?

A Wll, | was tired, if that's what you' re saying --
pretty tired.

Q Wy didn't you ask to | eave at the end of your
regul ar shift, and why did you stay?

A Well, see, there's a difference. A repairman -- if
somet hi ng breaks down, you have to stay. | nmean, this
i s sonething he does when he takes his job. If

something is broke down, he's got to stay and repair it
before the next shift conmes in, because if he doesn't,
those nen are going to be knocked out of there too.

So, he's got to be there, and see that it's fixed, so

t he next crew can work.

Q Have you ever had occasion to refuse to stay to
wor k on equi pnent ?

A.  Ever had an occasion?
Q Have you ever done it?
A, No, | haven't.
Q

And whenever you're asked, you stay?
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A If it's relating to ny job, yes.

Q How do you explain the fact that M. Eldridge
deci ded not to stay because he was tired?

A Well, to begin with, mining is a strenuous job; and
every job is not the same. M. Eldridge, here, was
running the drill, shooting, and hel ping tinmber and
things -- and | can see his point, nyself. | mean, he

was tired. And pillar work is dangerous to begin wth.
Al mning is dangerous. Wen you work eight hours,
you're tired. It doesn't matter what you do, you're
still tired. But there are jobs that are nore strenuous
t han ot hers.

Q Wen you performyour maintenance work underground
where do you do your nai ntenance work?

A. Usually wherever it breaks down.
Q You just go wherever the machine is. |Is that it?
A. That's right.

John Jones, testified that he is an unenpl oyed coal m ner
and that on August 6, 1981, he was enployed with M. Eldridge at
the m ne in question, and worked the sanme shift with himas a
cutting machine operator. The shift started at approximtely
1:45 p.m and was scheduled to end at 9:45 p.m, and the crew was
wor ki ng a conventional pillar section. He stated that pillar
work entailed "nore extra work" than advance work, and that this
i ncluded the setting of breaker posts and tinbers. He identified
exhibit C5 as a sketch of where the tinbers would be set on the
section on the evening in question, and he indicated that the
setting of tinmbers was a continuous job during the eight hour
shift (Tr. 210). He confirned that pillar pulling makes the roof
weaker and rib rolls are encountered, and that is the reason for
installing tinbers and posts.

M. Jones stated that he heard Eli Smith tell M. Eldridge
that "Eddie wants to stay and get all this coal out" and that M.
Eldridge told M. Smth "Wll, I"'mtoo tired". M. Smith did not
specify the amount of tine that he wanted M. El dridge to work
overtime, and M. Jones believed it would have taken eight to
twel ve hours to take out the coal (Tr. 212).

M. Jones stated that after the nen canme out of the mine on
Thursday at the end of the regular shift, they net Eddie Ml er
in the | anphouse. He had the crew s paychecks with him laid
t hem down, and stated to the nen "whoever gets checks, the
conpany don't need anynore". M. Eldridge told M. MIler he was
too tired to work anynore and pi cked his check up
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VWhen M. Jones asked whether "this was for everybody", M. Mller
replied that it was, and M. Jones told M. Mller "I'll take ny
chances. G ve ne ny check, too", and then he, M. Eldridge, and
two other mners went hone (Tr. 212). M. Jones indicated that
he returned to the mne the foll owing Monday for his regul ar work
tour, and that M. Eldridge was there. They were told to report
to the mne office, but since M. Mrris had gone, they were
asked to return the foll owi ng Tuesday. When they returned, M.
Morris told themthey were fired and M. Eldridge told M. Mrris
that he was "too tired to work any nore" (Tr. 214).

M. Jones testified that at the end of the regular shift on
August 6, he had worked cutting the coal and that all five coa
pillars had been punched through, that the coal fromthe nunmber 1
and nunmber 2 pillars had been cut, |oaded out, and cl eaned up
but that the three remaining pillars still had the last cut of
| oose coal which had been shot down still Iying on the ground,
and it had not been | oaded out. No side cuts had been nade. He
confirmed that the mne top is a "pretty good top", but that the
B section where they were working did have some rock falls which
occurred "right often" (Tr. 216). M. Jones stated further that
he did not know he would be fired for not working overtine until
he got outside and picked up his check (Tr. 216).

On cross-exam nation, M. Jones identified the pillar
pul l'ing plan, exhibit R 2, explained the work that he had
performed in cutting the pillars and the fenders, and he
i ndicated that during his shift he took out nine or ten cuts of
coal . Although the plan calls for five cuts to split a pillar, he
split themw th four cuts. He also indicated that at the end of
his shift, including the cutting of side fenders, it is possible
that he had taken 12 to 14 cuts, plus three cuts which were on
the ground to be picked up (Tr. 219-226, exhibits G 9 through
C11). In his opinion, he thought it would have taken an
additional shift or a shift and a half to take out all of the
coal that remained at the end of his normal shift (Tr. 230).

M. Jones confirmed that he had put in 32 hours through
Thur sday, August 6, and he stated that he did not stay to work

because "I got hold of one of the tinbers, and it wasn't taking
no weight. There wasn't no weight onit. | didn't see any
reason for themasking us to stay there and work”. 1In short, he

saw no reason why the work couldn't stay until the foll ow ng
Monday, and he expl ained further at Tr. 232:

Q But sonmebody from m ne managenent; the mne
superintendent or somebody, M. MIller, nade a
di fferent eval uation?

A Well, sir, sonmebody stayed there and worked until
3:00 o' clock the next norning, and they got five cuts
of coal. And I don't know whether they ever got the
rest of the coal or not.
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Q Wy was it that you didn't stay? Was it because you
felt that it wasn't necessary, or you didn't feel like
it, or you weren't feeling good, or you felt you' d have
to be there too long, or -- I'mtrying to understand your
reason for not wanting to stay.

A Well, it was the end of ny shift, and there wasn't
no danger, | thought, of the top falling in. They
woul dn't have lost the coal. And I didn't figure there

was any reason to ask us to stay there and work, after
we' d done had our shift in.

Respondent' s testi nobny and evi dence

Eddie Ray MIler, respondent's nmne foreman at its No. 3
M ne, confirnmed that he was in charge of the B Section at the
time of M. Eldridge's discharge. M. MIller indicated that he
has seven years of mning experience, and has worked as a roof
bolter, driller, shuttle car, scoop, and m ner operator, and has
worked in pillar extraction as both a mner and supervisor. He
is acertified mne foreman, and he confirnmed that he was at the
m ne on August 6, 1981, and that at approximately between 7:00
and 7:30 p.m, he spoke with section foreman Eli Smith and Johnny
Jones. M. Mller indicated that he and M. Smth were | ooking
at the pillars, and M. MIller remarked "it | ooks like you're
going to need to work overtine”, and M. Smith replied "I guess
we are" (Tr. 316). M. Jones was present at that time, and M.
Mller indicated that they both knew they were to work overti ne,
and M. Smith did not disagree with him(Tr. 317). M. Mller
then left the underground mne and was called later by M. Smith
over the m ne tel ephone and he infornmed himthat sone of the nen
were not going to work. M. Mller stated that he told M. Smth
"if they didn't stay and hel p out, we m ght not need them
anynore" (Tr. 318). Since it was the end of the shift and M.
Smith informed himthat sonme of the men were coming out of the
mne, M. MIller instructed himto take the entire crew outside
(Tr. 318).

M. Mller stated that when the B section crew canme out of
the mne, he met with themin the | anphouse. He had their
paychecks with him and he informed themthat "the ones that take
their checks, we won't need them anynore". M. Eldridge, Johnny
Jones, Joe Engle, and Ed Hurley took their checks and left.

There was no discussion at that time about why the nmen did not
want to work overtime, and M. MIller stated that if M. El dridge
said anything to hi mabout why he did not want to work overtine,
he did not hear it (Tr. 319). However, M. Jones was cussing and
using foul |anguage, and he commented that "the conmpany sucks".
M. Engl e nade the comment "Eddie MIler, you'll be sorry for
this". M. MIller also indicated that "they were hollering as
they got in the car", and when asked whether he believed they
were acting as a group, he responded "They rode together, and
they just stayed together, and just hung together, | guess" (Tr.
320).
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M. Mller testified that at the tine he asked the nen to work
overtime he believed that it would be necessary to stay about
three hours, and the crew who stayed fini shed working at 3:00
a.m He confirmed that he paid theman hour and a half extra
time as a bonus, and that this was conpany policy. He confirned
that he fired the four nmen, including M. Eldridge, because of
their refusal to work (Tr. 322), and when asked why he believed
it was necessary for the men to stay and work overtine, he
responded as follows (Tr. 322-323):

A. Because, if we had left the pillars, it would have
been unsafe to go back the follow ng work day. Plus,
you woul d have | ost the coal, and maybe -- | coul dn't
say how much coal could have possibly been lost. And
it would have been unsafe to go back in the sane row of
pillars, definitely.

Q Wy do you feel it would have been unsafe?

A. Because the pillars had al ready been cut through
and one cut out to the side, and it would just have
been unsafe. The top coul dn't have stood, | don't
think, the followi ng weekend and then went back in the
pillar row, the sanme one.

M. Mller confirmed that a three day weekend was com ng up
and he stated that at the end of the overtime shift, all of the
coal except for one cut was taken out and "we had it all tinbered
off and ready to go" (Tr. 323). He indicated that breaker posts
were installed in between the next row of back pillars, and he
mar ked the areas where breaker posts were installed at the end of
the overtinme shift by marking four "X' marks on conplai nant's
exhibit G1 (Tr. 324-327). M. Mller stated that he estimated
it would take three hours of overtinme to finish the pillars
because it takes 20 mnutes to clean a cut of coal, and by
| ooking at the pillars he estimated that there were seven cuts of
coal left to clean up the row of pillars (Tr. 328).

On cross-exam nation, M. MIller stated that after his
conversation underground with M. Smth, he left the mne
approxi mately 45 m nutes before the crew cane out. Although M.
Jones was there, M. MIller confirmed that he did not speak
directly with himand did not personally tell himthat the crew
woul d have to stay overtine. He could not renenber whether he
spoke to anyone other than M. Smth when he was underground (Tr.
331). M. MIller conceded that during his previous testinony
during a hearing regarding M. Jones' unenpl oynent conpensation
claim he (Mller) testified that he had spoken with M. Jones
underground and told himof the need to work overtime (Tr. 334).
M. Mller also conceded that it is easier and faster to take out
pillar fenders and sl abs, but he denied he wanted the nmen to stay
so that he "would | ook good" for taking out as much coal as he
could that night (Tr. 336). He confirnmed that he paid the crew
for six hours, but that they actually worked five, and the extra
hour was a bonus. He also indicated that he did not tell the
crew he was paying theman extra hour, and they were not aware of



it that night. He later said
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he paid them an hour and a half extra and M. Smth woul d keep
the tinme (Tr. 340-341). M. Snmith turned in a total of 14 hours
for each man who stayed over, eight hours for their normal work
shift, plus an additional five hours of actual overtine (Tr.
341).

M. Mller testified as to howthe pillars were cut through
and the need for staying over and taking out the coal. He
confirmed that the cutting machi ne operator had gotten off center
with the cuts, and he explained how pillars are pulled, and he
i ndicated that each tinme a cut of coal is taken out the pillars
take nmore wei ght and m ni ng becones nore hazardous (Tr. 341-348).

M. Mller confirmed that at the end of the normal work
shift for the crew he knew that M. Eldridge had been on the job
for one full shift. He did not consider drilling and shooting to
be the work of "two jobs", and considered themto be one job. He
confirmed that a shot firer had to haul the expl osives buggy back
and forth and that it was normally | oaded with 75 pounds of
expl osi ves. However, he confirmed that the buggy was on wheel s.
Wth regard to the setting of tinbers, he confirmed that there
are an "abundance" of tinmber posts used on a pillar section, and
he conceded that many tinmes extra tinbers are set to insure that
the roof is supported adequately (Tr. 352). He confirnmed that "a
ot of tinmbers" were installed on the section and that they are
conti nuously knocked or jarred down by equiprent while mning is
in progress. It is the responsibility of the shot man or driller
working at the face to make sure the posts are set back up once
t hey are knocked down (Tr. 355).

M. Mller stated that he did not believe that M. Eldridge
was tired at the end of his normal work shift, because he had no
way of knowi ng. Even though he was not present during the actua
work shift, he did not believe that M. Eldridge could have shot
and drilled nore than five or six cuts of coal in his eight hour
shift, and eight cuts would have been the nost that was cut and
| oaded (Tr. 357). He also indicated that there was a | ot of down
time during the shift (Tr. 357). \When asked what he would do if
a mner tells himhe is too tired to go on after his nornal
shift, M. MIller responded as follows (Tr. 358-359):

Q And he's doing pillar work which is nore dangerous
t han advance work. He conmes up to you and he says, --
or you cone up to himand you say, "I want you to work
another shift on this pillar section.” And he says,
"I"'mtoo tired, | can't do it." Wat would you do with
t hat nman?

A 1'd work something out. |If he had told ne that |
woul d have worked sonet hing out so he could | eave and
go home and rest.

Q \Wy.

A. If he tells ne that he's absolutely too tired to
stay on and work, then he would just be accident prone,



guess.
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Q It would be too dangerous for himto go back in,
wouldn't it?

A Yes, it would.

Q | want to clarify one other point on your direct
examination with M. Roark. [It's your testinony that
in the |lighthouse that night you explained to M.

El dridge, M. Jones, the other nen who were there why
it was necessary for themto stay and get finish
getting that row of pillars?

A Yes.
Q \What exactly did you tell thenf?
A. | don't renmenber the exact words.

Q | don't nean the exact words, but what,
essentially, did you tell then?

A. That we needed to stay and finish these pillars,
because if we don't they mi ght get the roof to sw mm ng
and then we'd | ose the coal that's there, and maybe
nmore. And then if the day shift canme in and tried to
go on where we'd left, it would be dangerous for them
We know we need to stay and try to get it.

In response to further questions, M. MIller stated that
when he net with the crew after they cane out of the mne, he
explained to themthat they would not have to work nore than two
or three hours, but that there was sonme down tine. He and M.

El dri dge had no conversation at that tine, and M. Eldridge said
not hi ng about why he did not choose to stay and work overtine.
Further, none of the other nmen said anything either (Tr. 362).

M. Mller confirnmed that he went back to the section the

foll owi ng Monday, but that at no tinme after the discharge did he
ever nmeet with any of the men who were fired (Tr. 363). Once
they picked up their checks "that was the end of it" as far as he
was concerned (Tr. 363).

Roger D. MIler confirmed that he was working in the
under ground B-Section of August 6, 1981, at the tailpiece. He
stated that he first learned that the crew woul d have to stay
over about 20 minutes before the end of the shift, and he | earned
it when foreman Eddie MIler called in on the tel ephone. Roger
M1l er indicated that he passed the information to the car driver
and asked himto informEli Smth that the crew had to stay in
and finish the row of pillars. Shortly after this, the crew was
called out of the mne and they assenbled in the Iighthouse. M.
Mller informed the nen that they had to stay over and work and
t hat anyone who picked up their check and left were no | onger
needed (Tr. 374). Roger MIler recalled soneone say "you're
chi cken", but he could not recall who said it. Since he wanted
to keep his job, he decided to stay and work overtime (Tr. 376).
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M. Mller stated that the mine conditions on the B-section
during both the regular and overtime shift on August 6, 1981
were "normal" (Tr. 377). M. MIller confirmed that he was
present at a conpany neeting when the pillar plan was discussed
with the crew, and they were told that they would be expected to
wor k additional hours if the pillars had not been conpleted at
the end of the regular work shift (Tr. 378-379). He believed
that M. Raynond Cochran made the statenment that "if you got them
started, and you take off and | eave them w t hout being finished,
you've got a whole Iot of coal right there that you' ve lost" (Tr.
379). M. Mller indicated that it was his opinion that at the
end if the regular shift on August 6, that it would take 3 or 4
hours to finish the pillar (Tr. 379). M. MIller confirmed that
the overtine shift finished at 3:00 o' cl ock, and he indicated
that he stayed because there was work to do and he stated that "I
felt 1 was lucky to get to go back and keep ny job" (Tr. 384).
He could not recall whether he was paid straight time, nor could
he recall whether he had already put in 40 hours (Tr. 384).

Lester Caldwell, testified that on August 6, 1981, he was
enpl oyed by the respondent on the B-section day shift and did not
work with M. Eldridge on the night shift. He confirmed that he
was wor ki ng on the section on Mdnday, August 10, 1981, during the
day shift, and that the row of pillars previously worked by M.
El dridge's shift had been tinbered off. He explained "tinbered
off" by stating that "they'd already pulled out of it; pulled out
of that row of pillars and set up on another set", and that
breaker posts were set (Tr. 386). He confirned that equi pnent
could not be taken back into the area previously worked because
it was bl ocked off by the breaker posts, and during his shift on
Monday, he saw no one go beyond the row of breaker posts (Tr.
387).

On cross-exam nation, M. Caldwell stated that when he went
back to the section on Monday, August 10, he was working on a
different row of tinbers than that worked on by M. Eldridge's
crew the previous Thursday evening, and that the row of pillars
worked on by M. Eldridge's crew was still standing on Monday and
had not caved in (Tr. 387).

Charles Cody testified that on August 6, 1981, he worked the
second shift A-section of the mne but was called to the
B-section and asked to stay and work overtinme. He believes that
he operated a | oader, and before the work began he estimated that
he woul d have to stay and work four or five hours (Tr. 389). At
the end of the overtine, except for a cut that could not be
taken, all of the pillar row was gone and the breaker posts were
set before they left the section (Tr. 390). The section | ooked
"about normal for a pillar section”" when he was there working on
overtime (Tr. 391).

On cross-exam nation, M. Cody confirmed that a week or so
bef ore August 6th he was working on a different pillar row and he
i ndi cated that m ne conditions do change quickly once cuts are
taken (Tr. 392). He also confirned that the roof top on the
B- Section had a "four foot rash all the
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way back"

and that the top was "pretty unsteady" because supports

are being taken out (Tr. 393). He also confirned that the roof
"thunders and roars" during pillar work, that he has run and
backed up to observed the top when this occurs (Tr. 394). \When
asked whether he would stay and work if he were tired, M. Cody
responded as follows (Tr. 394-395):

And,

Q Now, if you're working on a pillar section and you
were dead tired, and you didn't feel you were alert,
you woul dn't want to be on that pillar section, would
you?

A If 1 was too tired | don't think I would want to be
on it.

Q | suppose it wouldn't be safe. Right?

A Well, I've worked on themtired, but that was ny
shift.

Q Wat | nmean is, if you were too tired to work it
woul dn't be safe for you to be working on a pillar
section, would it?

A. | don't know, because it would depend on how al ert
your mnd is.

Q It depends on what?

A If your mind is alert and your body is tired you'd
be safe as long as you listened to your m nd

Q Wuat I'mtrying to say to you is, if you're on the

pillar section and your mind s not alert, you' re not

mentally alert, it wouldn't be safe to be there would
it?

A No.
at (Tr. 398-399):

JUDGE KOQUTRAS: How did you feel after your first eight
hour shift, in ternms of your physical condition?

THE WTNESS: | was in pretty good shape. About normal
for a regular shift. 1 wasn't too awful fited

JUDGE KOUTRAS: Let's assune that you were tired, kind
of exhausted. Wuld you have stayed?

THE W TNESS: Probably.

JUDGE KOQUTRAS: Wy woul d you have stayed?
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THE WTNESS: Well, if | was plunb give out, till I didn"t
think I could handle the shift, I wouldn't have stayed. But
if I was just tired, kind of exhausted, and | thought I
could still nake the shift, | would have stayed.

JUDGE KQUTRAS: Have you ever been in such a state that
you -- have you ever decided not to stay, or to |eave
wor k?

THE WTNESS: Yes, a few tines.
JUDGE KOUTRAS: Because you've been tired?
THE WTNESS: Sonetimes | was too tired, yes.

JUDGE KQUTRAS: Do you recall whether on any of those
occasi ons anyone said anything to you about not
stayi ng, or what?

THE WTNESS: No. | never have -- 1've always stayed
if they said they needed us to do sonething.

JUDGE KQUTRAS: You've never refused to stay?

THE WTNESS: No, usually you' ve got a choice if you
want to stay or not. But if they said, you have to
stay, yes, |'d stay.

Rebuttal testinony

M. Eldridge was recalled the second day of the hearing and
he testified that when he told M. Eddie MIller that he was too
tired to stay and work overtine he (El dridge) did not feel that
it would be safe for himto continue working until the pillar row
was pul |l ed because he did not believe he was al ert enough and was
too exhausted fromhis work on the first shift (Tr. 304). M.

El dridge al so indicated that he rode to work al one and did not
car pool with the other men who were fired (Tr. 403). He also
confirnmed that Eddie MIler did not tell the crewthat it would
take three or four hours to finish the pillars, nor did he
explain why it was necessary to stay and finish them (Tr. 403).

M. Eldridge testified that he worked constantly during his
shift on August 6, and that the only thing down was a shuttle car
at the end of he shift (Tr. 404). He also testified how pillars
are normally pulled in the section (Tr. 411-416). At one point
in his testinony he stated that the respondent was not foll ow ng
its approved pillar plan (Tr. 416), and at another point stated
that during the normal work shift they were follow ng the plan
and were in conpliance (Tr. 417, 420-421).
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P. J. Roberts, respondent's personnel manager and safety director
identified exhibit R 1 as an enpl oyee's handbook issued to al
enpl oyees, and he confirmed that the grievance procedures
cont ai ned therein have never been used because no gri evances have
ever been filed (Tr. 435). There have been no di scharges,
al t hough there have been sonme voluntary "quits", and three days
suspensions. M. Roberts does not consider M. Eldridge's
di scharge to be harsh, and he confirmed that he was di scharged
strictly for refusing to work on August 6, 1981 (Tr. 438), and
M. Eldridge had never been disciplined by the conpany in the
past (Tr. 439).

Johnny Jones, confirmed that M. Eldridge drove his own car
to work. He reiterated that Eddie M|l er said nothing about how
long the crew would have to work overtine, nor did he explain why
the work was required. M. Jones could recall no significant
down tinme during the shift that was worked on August 6th (Tr.
422-444). M. Jones confirmed that he made the statenment "conpany
sucks", but indicated that he said it while in his car and before
driving off, and he was not sure whether anyone heard him (Tr.
455) .

Conpl ai nant' s Argunents

In his post-hearing brief, conplainant asserts that m ne
managenent was i nforned on four occasions prior to his discharge
that he was too tired or exhausted to continue working until the
row of pillars in question were pulled, and that the respondent
has presented no testinony or evidence to contradict this fact.
Citing MSBHA ex rel. Dunmre and Estle v. Northern Coal Conpany, 4
FMSHRC 126 (1982), the conplai nant argues that his statenments to
m ne managenment that he was "too tired" or "too exhausted" to
continue working were sufficiently clear under the circunstances
to constitute a safety conplaint. Although conceding that he did
not claimthat he told nanagenment that it would be "unsafe" for
himto continue working, conplainant nonet hel ess nai ntai ns that
nm ne managenment recogni zes that when a miner states that he is
too exhausted to continue working, it is not safe for himto do
so, and in support of this argument conplainant cites the
testimony of respondent's forner general superintendent and
safety director Raynond Cochran who testified that if a mner
cane to himand told himhe was too exhausted to work an extra
shift or extra work he would seek a replacenent for himand send
hi m home. Conpl ai nant al so cites sonme testinony from MSHA
I nspect or George Lowers who indicated that a mner who tells his
supervisor that "I'mexhausted. I'mtired. | can't continue
anynore" should be sent outside. Finally, conplainant nmaintains
that the nbst convincing testinony that a mner who says he is
too tired to continue working has articulated a safety concern is
the testinony of M. Eddie MIler, the man who fired him Citing
M. Mller's testinony that he (MIler) "woul d ve worked
somet hing out so he could | eave and go home and rest",
conpl ai nant concl udes that the respondent has no grounds for
arguing that his conplaints did not alert managenent to his
saf ety concerns.



Conpl ai nant argues that his refusal to continue working
until the pillar row was pulled was nade in a good faith concern
for his safety. Citing MSHA ex rel. Robinette v. United Castle
Coal Co., 3 FMBHRC 803
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(1981), conplai nant concludes that the evidentiary burden to
prove the absence of good faith is on the mne operator. 1In this
regard, conplainant notes that while respondent’'s Answer in this
case did not allege bad faith on his part, at the hearing the
respondent contended that the real reason that he refused to
conti nue worki ng was because he had not accumul ated 40 hours of
wor k that particular week and, thus, he would not have been paid
ti me-and-one-half (the overtine rate) for the additional work he
was ordered to performthat night. Conplainant also points to the
statenment made by respondent’'s counsel at the hearing that the
theory of its case is that the conplainant's claimof exhaustion
was a sham (Tr. 94-96).

In support of his arguments that the respondent's proof of
bad faith or that his refusal to work was a "shani went no
further than the nere raising of this theory, conplainant points
to the fact that after he answered on cross-exam nation that he
did not know whether the week of his discharge was the only week
during his 15 nonths enpl oynent that he had worked | ess than 40
hours, and thus woul d not have been paid time-and-one-half for
t he additional hours, respondent made absolutely no efforts to
prove that was, indeed, the case. Conplainant asserts that
respondent called no other w tnesses regarding this issue, nor
did it introduce into evidence the Conpany time records to
attenpt to prove its allegation. Under the circunstances,
conpl ai nant concl udes that respondent's attenpt to establish bad
faith on his part by mere assertion al one nust be rejected.

Mor eover, conpl ai nant asserts that an exam nation of the
appl i cabl e enpl oyee handbook (Respondent's Exhibit #1) and the
testinmony of Sunfire's personnel manager, P. J. Roberts,
establish that respondent's theory is facially wthout nerit.
Respondent' s enpl oyee handbook on page 5, under the section
entitled "Wrk Days and Wrk Wek", states that "the work week
commences at 12:01 A'M on Thursday”. Further, M. Roberts
admtted on re-direct exam nation that that section of the
handbook is accurate and |ikew se was applicable at the time of
t he di scharge (Tr. 440-441). Thus, conplai nant argues that since
he was di scharged at the end of his regular Thursday shift (Tr.
24, 115), and respondent's work week began on Thursday, he was
di scharged on the first day of his pay period, not the |ast day
as respondent contends. Had he worked 8-12 additional hours on
the night of his discharge, as he believed he would have to do,
conpl ai nant woul d have accunul ated 16-20 hours on the first day
of his pay period. Thus, conplainant concludes that this does
not indicate that he knew he woul d not have worked | ess than 40
hours during that pay period.

Conpl ai nant argues further that respondent's proof was
simlarly deficient with regard to it theory that he was not
exhausted at the end of his August 6th shift in that the nost
that the respondent was established was that conplainant's nobile
drill was operated by nmanual |evers. Conplainant points out that
t he respondent did not cross-exam ne himregarding his additiona
job as a shot firer on the section, nor did respondent attenpt to
di spute the testinony of the several w tnesses who stated that



retreat mning is nore physically strenuous than advance
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m ni ng, nmore hazardous than advance m ning, and nore nentally
exhausting. Respondent |ikew se asked hi mno questions regarding
his other duties on August 6th - setting tinbers, hangi ng
brattice curtains, and assisting with the cutting machi ne cabl e,
and called not a single witness to testify that he had not worked
continuously that night as he clainmed, and it did not question
Bill Smth's testinony that Eldridge was, indeed, tired.
Conpl ai nant cites the testinony of Eddie MIIler conceding that he
"m ght have been tired" (Tr. 358), and adnmitting that he did not
personal |y observe the amount of work that he did on the section
on the night in question (Tr. 356). Finally, conplainant argues
that the respondent did not challenge the testinony of the
conpl ai nant and M. Jones that had the crew continued to work
beyond the conpletion of its regular shift, it would have been
cross-cutting pillar fenders (Tr. 215, 414), which conpl ai nant
and MSHA I nspector Lowers testified is the nost hazardous aspect
of pillar-pulling (Tr. 175, 304).

In summary, the conplai nant contends that the respondent has
provi ded no evidence that he acted in bad faith in refusing to
work. CGiting other Comm ssion decisions where the Judge found
bad faith on the part of a mner in connection with other
di scrimnation conplaints, conplainant points out that in those
cases concrete evidence was introduced to substantiate the bad
faith allegations. As an exanple, conplainant cites MSHA ex rel
Giffin v. Peabody Coal Co., 4 FMSHRC 204 (1982), where the
conpl ai nant al |l eged that he had been di scharged for his refusa
to turn on the section power unit as ordered by the section
foreman because of his belief that excessive dust nade the chore
unsafe. Contrary evidence was introduced that the conpl ai nant,
upon receiving the assignnent, had passed a remark indicating
that he intended to disrupt activities on the section. Evidence
was al so introduced that after the conpl ai nant had received a
notice of a 5-day suspension with intent to di scharge, he had
admtted his wongdoi ng and convi nced m ne nanagenent to reduce
his penalty to a 3-day suspension. Conplainant states that in
ruling for the conpany, the Judge credited the evidence
i ntroduced by the conpany and found that the conpl ai nant
deliberately attenpted to disrupt the section in the hope of
obtaining sone tine off and that his contention regarding a dusty
at nosphere was used as a pretext.

A second exanple cited by the conplainant is the case of
MSHA ex rel. Bryant v. dinchfield Coal Co., 4 FMSHRC 1379
(1982), a case in which the conplainant alleged that he had been
di scharged for refusing to set safety jacks due to a weakened
physi cal condition brought on by a stomach and respiratory
ail ment. The conpany countered that the conplainant's work
refusal was an attenpt to shirk a distasteful work assignnent and
that the mner's allegation of physical sickness was pretextual
Substantial testinonial evidence was introduced regarding
co-wor kers observations of the conpl ainant i mediately prior to
his work refusal, and statements made by the conpl ai nant
regarding his alleged illness. Evidence was al so introduced
showi ng that a storny rel ationship had exi sted between the
conpl ai nant and the conpany prior to the discharge, and while the



case al so invol ved other issues, the Judge found for the conpany,
in part, because he believed the conpl ai nant was faking or, at

| east, exaggerating his claimof illness and that the actua
reason for his work refusal was his resentnment of the operator's
assi gnment of an onerous task.
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Conpl ai nant notes that in Bryant, supra, while the m ner
admtted that he didn't like setting jacks, and in fact, had a
general fear of the job, in the instant case the respondent did not
all ege that the conplainant's refusal to stay over and work was
based on his dislike of pillar work, but sinply maintained that
he did not want to continue worki ng because of the straight tine
pay rate. Further, conplainant points out that while he did
state that pillar work is nore strenuous, he never stated, nor
was it established by any testinony, that he specifically
disliked pillar pulling, and when asked if his work refusal was
because pillar work was hard, he responded "no" (Tr. 87, 105).

Conpl ai nant contends that the record in this case strongly
supports the proposition that his work refusal was made in good
faith. He points to his testinmony, as well as the agreenment by
t he respondent, that he had never before been disciplined or
war ned or encountered any probl ens what soever w th managenent
during his 15 nonths enpl oynent (Tr. 88, 90, 438-439). He also
cites the testi nony of Raynond Cochran, who hired himand was
respondent's superintendent during his entire enploynent, stating
that he was both an experienced and a good worker (Tr. 131-132).
In addition, conplainant asserts that it is not disputed that he
had frequently worked overtine before his discharge (Tr. 65), had
vol unteered to work overtine before his discharge (Tr. 65), had
vol unteered to work overtine (Tr. 79), and had never before
refused to work overtinme (Tr. 88). Conplai nant concl udes t hat
these are not the characteristics of a miner who shirks his
duties and attenpts to decei ve managenent. He also states that
it is undisputed (and the payroll record Exhibit #2 confirnmns)
that he worked an additional hour after the conpletion of his
regul ar shift earlier during the week of his discharge, and that
he expl ained at hearing that the crew had stayed beyond their
normal work hours in order to take the final cross-cuts out of
the last (or nunber 5) pillar in arow (Tr. 85). Absent proof to
the contrary, conplainant argues that this tends to indicate that
he was a conscientious worker. He also notes that if | accept
the respondent's assertion that Thursday was the |ast day of the
pay period, this would establish that he had been paid straight
time for the extra hour he worked two days before and woul d
contradict the assertion that he refused to work the additiona
wor k on Thursday because it would have been the first time he
woul d not have been compensated for extra work at the overtine
rate.

In Iight of the respondent's allegations of bad faith, the
conpl ai nant poses the question as to why superintendent Cochran
did not question his good faith when he stated at the August 11th
nmeeting that he had been too exhausted to conti nue working on
August 6th. Conplainant cites ny inquiry of M. Cochran fromthe
bench during the hearing if he knew what the conpl ai nant was
conpl ai ni ng about in this case, and M. Cochran's response "All
know is he wasn't able to work that night" (Tr. 151).

Conpl ai nant also cites M. Cochran's further statenment that he
woul d not have fired the complainant if it had been his decision
to make (Tr. 152), and conpl ai nant concludes that it is highly
unlikely that a m ne superintendent who was second in command at



the m ne woul d oppose the discharge of a mner for refusing to
work if he suspected the mner's reasons for the work refusal
were fradul ent.
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Conpl ai nant goes on to argue in his brief that his refusal to
continue working until the pillar row in question was pulled due
to his fear for his safety was a reasonabl e one under the
ci rcunst ances he was confronted with on August 6, 1981, when he
refused to continue working. In support of this conclusion he
cites the fact that he has established that retreat mning is
nor e hazardous than advance m ning, and that had he continued to
wor k beyond the conpletion of his regular shift, he would have
been cross-cutting the pillar fenders, which is the nost
hazardous aspect of pillar mning. He also cited the record
testinmony to support his conclusion that he was al ready exhausted
at the conpletion of his regular work shift, and the |ack of any
evi dence by the respondent to support its claimthat his claimof
exhaustion was made in bad faith.

Conpl ai nant argues that another inportant consideration in
determ ni ng whet her his refusal to continue working was
reasonable is the exact nature of the order given him by
respondent's managenent. Conpl ai nant maintains that the record
convi nci ngly shows that he was not told to continue working for a
speci fic anmount of time, but rather, was ordered to continue
working until the row of pillars was pulled or face the |oss of
his job. Conplainant asserts that inplicit in this order was that
he was being required to continue working no matter how long it
took the crewto conplete the job, and that this resulted in his
having to determ ne for hinself how nuch additional work remai ned
to be done and how | ong that work would take. Discounting M.
Mller's claimthat he told the crew in the | anphouse that the
extra work "shouldn't take us over two or three hours",
conpl ai nant points to other testinony, including certain alleged
contradictory statements by M. MIller, to support the concl usion
that the crew was never specifically told how | ong they were
expected to remain to work. Even assum ng arguendo that M.

Ml1ler did nake the statenent that he believed the extra work
woul d only take two or three hours, conplainant asserts that this
was an expression of M. MIller's opinion and it did not change
the work order, nor did it change the fact that the mners on the
section did not agree that the work could be conpleted in that
amount of tine.

Conpl ai nant mai ntai ns that the reasonabl eness of his belief
regarding how long it would take to finish pulling the pillar row
is supported by the fact that two of his co-workers on the
section likewise felt, at the tine the order to continue worKking
was given, that the additional work would require another shift
to conplete. The conpl ainant and M. Jones were the mners in the
best position to determ ne how nuch coal remrmained to be mned and
how | ong the work woul d take, as they were directly responsible
for cutting, drilling and shooting the coal face. Recognizing
the respondent's attenpts to establish through the testinony of
M. Mller that it was unreasonable for the conplainant to
bel i eve the extra work woul d have taken nore than a couple of
hours, the conplainant cites the testinony reflecting
di sagreenent as to how many of the remaining fenders would have
been cross-cut in conpleting the pillar-pulling process, but
enphasis the fact that the conplainant's belief that the



additional work to be done woul d have taken anot her shift was
based on the anpunt of coal
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remai ning at the end of the regular shift, and was al so based on
the practices respondent regularly used in extracting the coal.
Because the two additional fenders were regularly cross-cut,
conpl ai nant maintains that it was reasonable for himto assune
that they woul d be cross-cut again that night.

The conpl ai nant notes that the parties are in agreenment that
the m ners who continued to work on August 6th after his
di scharge | abored for an additional 5 hours, or unti
approxi mately 3:00 a.m However, conplainant al so notes that
whet her the pillar row was finished during that 5 hour period is
debat ed. Conpl ai nant asserts that while Eddie M|l er and Charl es
Cody testified that it was (Tr. 323, 389-390), Bill Smith
testified that there was still several hours' worth of work to do
when the crew finally left the mne early the next nmorning (Tr.
196), and Superintendent Cochran testified that he understood al
of the coal was not renoved that night, and that the Monday
nmorni ng shift finished the job (Tr. 128-129). This testinony was
confirmed by Bill Smith (Tr. 201-202). Johnny Jones |ikew se
testified that he had been told by Elner Gent, Eddie Mller's
i medi ate supervisor (Tr. 134), that it took the conpany a shift
and a half to finish taking the coal (Tr. 446). However, the
conpl ai nant mai ntai ns that whether or not the pillar row was
totally pulled that night is not crucial to the determ nation of
this matter since the fact is that he knew he was being required
to work a lengthy overtine period, and the proof shows that a
| engt hy overtinme period was indeed worked.

In summary, the conplai nant maintains that the circunstances
surroundi ng his work refusal were as follows: he had al ready
worked a full 8 hour shift, during which time he worked
continuously performng two jobs; at the end of the shift he was
both nentally and physically exhausted; the work he was
performng, pillar-pulling, is nore hazardous than advance m ni ng
and requires a mner to be especially alert; he was not ordered
to continue working for a specific amount of time, but rather
until the entire pillar row was pulled; he knew the work he was
ordered to do would require several additional hours (and, in
fact, a lengthy overtinme period was worked); and he was too
mental |y and physically exhausted to performthat work. dearly,
under these circunstances, it was reasonable for himto believe
that his safety would be jeopardized by continuing to work unti
the pillar row was finished.

In further support of his belief that his work refusal was
reasonabl e, conplainant cites his own testinony that he did not
believe it would be safe for himto continue working (Tr.

304- 305), the testinmony of Charles Cody, a |oadi ng nachi ne hel per
on anot her section who was called as a witness by the respondent
and confirned that on occasion he had been so exhausted from
working his regular shift that he decided not to work overtine
when requested to do so by the conpany (Tr. 398), M. Cody's
testinmony that if he were "dead tired" and "didn't feel alert" he
woul d not want to be on a pillar section, and the testinony by
M. Cochran that he would not expect anyone at the mine to work
doubl e shifts 13 or 14 hours pulling



~440

pillars because they becone fatigued, |oose efficiency, and may
"become an acci dent going to happen sonewhere" (Tr. 121-123).
Recogni zing that M. Cochran's later testinony in response to
bench questi ons was sonmewhat inconsistent on these points,
conpl ai nant nonet hel ess argues that it supports his concl usion
that his safety concern was a reasonabl e one. Conpl ai nant al so
cited the testinony of Inspector Lowers that each person knows
his own Iimtations, and that he (Lowers) woul d personally not
work 16 hours on a pillar section (Tr. 178, 184).

Conpl ai nant concl udes his argunents in support of his case
by asserting that the respondent’'s argunents that his work
refusal due to exhaustion does not nmerit the Act's protection
because (1) the work refusal did not involve the violation of a
mandat ory safety standard; and (2) the claimof exhaustion is
"too subjective" in nature (Tr. 97-100), are not supported by
case law or the legislative history of the Act. Moreover,
conpl ai nant states that both argunents contradict the intent of
the Act, which is to protect the safety and health of mners, and
t heref ore nmust be rejected.

In further support of his arguments, conplainant cites the
| egislative intent of Congress that the Act be broadly
interpreted to afford protection for mner's for safety rel ated
work refusals. In response to the respondent's argunents that a
cl aim of exhaustion is "too subjective", conplainant points out
that while this is true of alnost all coal mne safety
conplaints, in his case cormmon sense dictates that if he is too
exhausted to work, to require himto do so presents a hazard both
to himand to his co-workers. Conplai nant notes that he does not
claim nor does he expect nme to hold, that a mner's claim of
exhaustion nmust al wasy be deened protected activity. Nor does he
expect ne to strictly define when a work refusal due to
exhaustion is deserving of the Act's protection. However, on the
facts of his case, where he has shown that he was exhausted after
havi ng worked continuously for a full shift in a uniquely
demandi ng wor k environnent, was faced with the prospect of
several hours additional work, and honestly believed he coul d not
performthat work safely, conplainant maintains that it would be
inequitable to find that the respondent had the right to force
himto make a choice between his safety or his job. Conplai nant
asserts that this is particularly true in light of the fact that
the foreman who di scharged himadmtted that it would be "too
dangerous” to require an exhausted mner to continue to work on a
pillar section after the miner had already conpleted a shift's
work (Tr. 359). Mreover, conplainant argues that it would be
anamal ous for the Act to protect miners who are di scharged for
conpl ai ni ng about filthy or inaccessible restroomfacilities at a
mne - MSHA ex rel. Johnson v. Borden, Inc., 3 FMSHRC 926 (1981);
Edwards v. Aaron Mning, Inc., 3 FMSHRC 2630 (1981) - yet not
protect mners who cannot safely performa work assignnent due to
fatigue.

Regardi ng respondent's argunent that his claimof exhaustion
is "too subjective" to be afforded protection, conplainant
contends that the belief underlying his work refusal was no nore



subj ective than numerous ot her
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beli efs that have been protected by the Conm ssion, and, in fact,
was not as dependent on subjective belief as the respondent

all eges. In support of this argunent, conplainant cites MSHA ex
rel. Pasula v. Consolidation Coal Co., 2 FMSHRC 2786 (1980),
rev'd on other grounds sub nom Consolidation Coal Co. v.
Marshal |, 663 F.2d 1211 (3d G r. 1981), where the conpl ai nant
refused to continue operating a continuous m ning machi ne which
he cl ai ned gave hi ma headache, made his ears hurt, and rmade him
nervous. \Wile a noise standard, pursuant to the Act does govern
perm ssible "dba" Iimts, the Comm ssion found that the machine

i n question had not been in violation of the standard.
Nonet hel ess, Pasul a's work refusal due to his subjective head
pain was granted protection

Conpl ai nant al so cites the case of MSHA ex rel. Pratt v.
Ri ver Hurricane Coal Co., 3 FMSHRC 2366 (1981), where a miner's
refusal to extinguish a |ead-acid battery fire in a scoop, based
on his subjective belief that the batteries could expl ode, was
deened protected activity despite the fact that the Judge found
that the conplainant's good faith fear of a battery expl osi on was
unf ounded.

In response to the respondent's argunents at hearing that
his cl ai mof exhaustion nust be based on "sonethi ng concrete"
and that he nmust show that he was "confronted with certain facts
or circunstances which give rise to an indication that there is a
hazard" (Tr. 98, 100), conplainant maintains that he was faced
wi th a conbination of circunstances which placed his safety in
j eopardy, nanely -- the nunber of hours he had al ready worked,
how strenuously he had | abored, the type of work he had
performed, the type of overtinme work he would have been required
to perform and the amount of work that he woul d have been
required to do. Conplainant submits that all of these critica
factors are capable of objective, ascertainable proof, and that
they were subject to exam nation by the respondent at hearing.
However, conpl ai nant asserts that the respondent chose to argue
its case on the basis of allegations rather than proof, and
therefore its claimthat his good faith work refusal is too
subj ective in nature should be rejected.

Conpl ai nant cites the testinony of M. Cochran at pgs.
121-122 of the trial transcript in further support of his
argunent that conpany policy did not intend for mners to work
excessively long hours on a pillar section. Conplainant points
to M. Cochran's testinony that when he expl ai ned the
pillar-pulling plan to m ners at conpany safety neetings prior to
begi nning work on a pillar section he never said anythi ng about
staying 4 or 5 hours overtine.

Conpl ai nant submits that his case is not a "m xed
notivati on"” case where respondent's actions against himwere
notivated both by his protected activity and al so by any asserted
separate unprotected activity. Conplainant asserts that
respondent's argunments at hearing that "an inference can be
drawn" that he shut his drill down and renoved it fromthe
wor ki ng section at the tinme of his work refusal (thus causing a



"deliterious affect on production"), and that he also "attenpted
to disrupt the entire work force" should be rejected because the
respondent introduced no probative evi dence what soever to support
ei ther of these clains.
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Al t hough the conpl ainant admts that he had renoved his equi prent
fromthe work area and shut it down (Tr. 73), he points out that
this took place at the conpletion of his regular shift when he
had fini shed operating the equi prent, and that he did nothing
unusual or out of the ordinary with his equi prent that night (Tr.
81-82, 105-106). He also points out that his testinony in this
regard was confirmed by Bill Smth (Tr. 200), and that Eddie
Mller admtted that he had ordered the entire crew out of the
mne at the end of the regular shift (Tr. 318). Thus,
conpl ai nant argues that he had no choice but to shut off his
machi ne.

Wth respect to any "inference" that the conplai nant may
have conspired with the three other mners to disrupt the work
force, conplainant asserts that the respondent failed to present
any evidence to support this allegation. And, while there was
testinmony that two of the discharged m ners nmade sone di sparagi ng
comments to conpany nmanagenent or to the others who chose to
wor k, conpl ai nant points out that there is absolutely no
testimony or evidence that he was a party to this conduct.

In conclusion, the conplainant points to the testinony by
Raynmond Cochran and Eddie M|l er that he was di scharged for
refusal to work (Tr. 140, 142, 322), and no other reasons were
mentioned. In view of all of the circunstances presented in this
case, conplainant maintains that his case is not a m xed
notivation case, and that the only conduct in issue is whether
his work refusal is protected activity under the Act. He
concl udes that he was di scharged by the respondent on August 6,
1981, and deni ed reinstatenent on August 11, 1981, because of his
good faith refusal to work under conditions he reasonably
bel i eved threatened his safety.

Respondent's Argunents

In its post-hearing brief, respondent summarizes the
testinmony of all of the witnesses who testified in this case, and
advances the proposition that in resolving this case, one nust
first determine the credibility of conplainant's assertion that
he refused overtime work because he was fatigued. Respondent
notes that the conplainant is a 26 year old nan who appears to be
i n good health and physical condition, and that under these
ci rcunst ances respondent notes that it is not surprising that he
did on various occasions work between seventy (70) and
seventy-five (75) hours per week and that he did, on occasion
work two (2) consecutive shifts for a total of sixteen (16) hours
continuous mning. Respondent asserts that during the week
precedi ng the week in which he was fired, conplainant had only
wor ked forty (40) hours, and that during his final week of
enpl oyment he worked four (4) days, including the date on which
he was discharged. At the time of his term nation, he had only
wor ked twenty-eight and one half (28-1/2) hours during that
particul ar week. Thus, respondent concludes that on August 6,
1981, the conplai nant had both the pjysical and nental ability
to, as did his co-workers, work until 3:00 AAM, or, for that
matter, conplete the second shift.
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Respondent states that had the conplai nant remai ned and worked a
full shift overtinme, he still would not have surpassed forty (40)
hours during that given week and, accordingly, he would not have
been entitled to overtine pay at the rate of one and one hal f
(1-1/2) times regular pay. Respondent suggests that Johnny
Jones, by his own testinony, second guessed the conpany and felt
that it would not be unsafe to cease mning in that particular
row of pillars and return to themon the next regularly schedul ed
wor k day, and that this nust have been his primary notive in
refusing overtine work.

Respondent argues that an ultimtum such as was given to the
four mners who were fired can invoke a strong response and a
spirit of rebellion, and that this is especially true when an
i ndi vidual, as did the conplainant, believed "runors" that other
m ners who had previously refused to work overtime under threat
of discharge, were able to retain their jobs. Respondent argues
further than in "all I|ikelihood", the four mners fired on the
ni ght of August 6, 1981, were acting in concert since their
actions are typified by the remarks made by Johnny Jones as he
left the mine and that the profanity which he used was an attenpt
to arouse strong enotions within the other enployees and to
di scourage them from remai ning on the job.

Respondent asserts that the conpl ai nant knew that requests
for overtinme work nmust be honored, and that fromhis first day of
enpl oyment he had an enpl oyee's handbook which stated that a
refusal to performthe assigned work would result in an inmedi ate
di scharge. Respondent suggests that while in attendance at
nmeetings with Raynond Cochran, conplai nant nmust have heard him
state that enpl oyees would, on occasion, be required to remain
and conplete a row of pillars.

Al t hough respondent conceded that the conpl ai nant had no
other problens with m ne nanagenent, and that the parties are in
agreenment as to the reason that he was fired, respondent argues
that his "work history also plays a part in the analysis of his
clainf. In support of this assertion, respondent states that
al t hough only 26 years of age, conplai nant has been enpl oyed by 6
di fferent enployers, the |ongest period of enploynment being for
2-1/ 2 years.

Respondent asserts that its legitimte business interests in
requiring its enployees to work overtine is nmade clear by the
testinmony in this case, and that even the conpl ainant's own
wi t nesses acknow edge the necessity of conpleting a row of
pillars once they are begun. Respondent concludes that when al
of the facts are anal yzed one readily concl udes that the
conpl ai nant was not so fatigued at the end of his regular shift
to work overtine; rather, he did not want to work overtinme for
staright pay, did not want to be "bossed" by m ne nmanagenent, and
had heard of other enployees disregarding a simlar direct order
and being permtted to remain in the respondent’'s enpl oy.

However, having refused to work and being term nated, respondent
concl udes that the conplainant "fell upon this schene for
reacquiring the job abandoned by hint.
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Respondent argues further that, even assum ng that the
conpl ainant was in fact too tired to continue with overti me work,
the conplaint nust still fail because such an assertion involves
a highly subjective state of facts known only to the conpl ai nant.
Respondent asserts that the purpose of the Act "did not run to
such highly subjective personal situations, but is intended to
enlist the miners aid in enforcing the Act and to insure a safe
wor k place within which the mner mght function."” Respondent
concl udes that the conplainant has failed to show by a
preponderance of the evidence that he refused to work the
requested overtime hours because he was too tired, and that "it
is obvious that this man was notivated by other reasons and only
fell upon the guise of fatigue after he had |l ost his job".

Fi ndi ngs and Concl usi ons

The critical issue in this case is whether Conplai nant
El dridge's refusal to work beyond his normal work shift because
he was "too tired" is protected by section 105(c) of the Act.
Refusal to performwork is protected under section 105(c)(1) if
it results froma good faith belief that the work invol ves safety
hazards, and if the belief is a reasonable one. Secretary of
Labor/Pasul a v. Consolidation Coal Co., 2 FMSHRC 2786, 2 BNA MSHC
1001 (1980), rev'd on other grounds, sub nom Consolidati on Coa
Co. v. Marshall, 663 F.2d 1211 (3rd Cr. 1981); Secretary of
Labor/ Robinette v. United Castle Coal Co., 3 FMSHRC 803, 2 BNA
MBHC 1213 (1981); Bradley v. Belva Coal Co., 4 FMBHRC 982 (1982).
Further, the reason for the refusal to work nust be comuni cat ed
to the m ne operator. Secretary of Labor/Dunmre and Estle v.
Northern Coal Co., 4 FMBHRC 126 (1982).

In Pasul a the Conmi ssion established in general ternms the
right of a miner to refuse work under the Act, but it did not
attenpt to define the specific contours of that right. The
Fourth G rcuit Court of Appeals which reviewed Pasul a di scussed
in detail the right of a miner to refuse work, and agreed that
such a right generally exists. The Court stated as follows at
663 F.2d 1216- 1217, n. 6:

Thus, al though we need not address the extent of
such a right, the statutory schene, in conjunction wth
the legislative history of the 1977 M ne Act, supports a
right to refuse work in the event that the mner
possesses a reasonable, good faith belief that specific
wor ki ng conditions or practices threaten his safety or
heal t h.

In several decisions follow ng Pasula, the Conmi ssion
further refined "work refusal s" by nminers based on certain
clained safety hazards. 1In MSHA ex rel. Thomas Robinette v.
United Castle Coal Conpany, 3 FMSHRC 803, April 3, 1981, the
Conmmi ssion ruled that any work refusal by an enpl oyee on safety
grounds mnust be bona fide and nade in good faith. "Good faith"
is interpreted as an "honest belief that a hazard exists", and
acts of deception, fraud, |ying, and deliberately causing a
hazard are outside the
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"good faith" definition enunciated by the Commission. In
addition, the Conmm ssion held that "good faith also inplies an
acconpanying rule requiring validation of reasonable belief", but
that "unreasonable, irrational or conpletely unfounded work
refusal s do not conmend thensel ves as candi dates for statutory
protection".

In Robinette, the Comm ssion, in fashioning a test for the
application of a "good faith" work refusal, adopted a "reasonable
belief" rule, which is explained as follows at 3 FMSHRC 812:

More consistent with the Mne Act's purposes and
| egislative history is a sinple requirenent that the
m ner's honest perception be a reasonabl e one under the
ci rcunst ances. Reasonabl eness can be established at the
m ni mum t hrough the mner's own testinony as to the
conditions responded to. That testinony can be
eval uated for its detail, inherent |ogic, and overal
credibility. Nothing in this approach precludes the
Secretary or miner fromintroduci ng corroborative
physi cal, testinonial, or expert evidence. The
operator may respond in kind. The judge' s decision
wi Il be nade on the basis of all the evidence. This
standard does not require conplicated rules of evidence
inits application. W are confident that such an
approach will encourage miners to act reasonably
wi t hout unnecessarily inhibiting exercise of the right
itself.

* * * * * * * * * * * *

In sum we adopt a good faith and reasonabl eness rule
that can be sinply stated and applied: the mner nust
have a good faith, reasonable belief in a hazardous
condition, and if the work refusal extends to
affirmative self-help, the mner's reaction nmust be
reasonabl e as well.

In MSHA ex rel. Mchael J. Dunmre and Janes Estle v.
Nort hern Coal Conpany, 4 FMSHRC 126, February 5, 1982, the
Conmmi ssi on defined further the scope of the right of a miner to
refuse work under the Act. The case concerned two miners who
refused to continue working because of certain perceived safety
concerns. The conpany fired the mners for having "wal ked off
their jobs", an action which the conpany "took as a quit on their

part". The Conmm ssion held that if the walk off was a protected
refusal to work, the termination over it was unlawful; if it was
not protected, the termnation was legal. In discussing and

further refining the refusal to work, the Comm ssion asserted
that a statement of a health or safety conplaint nust be nmade by
the conplaining mner, and it adopted the foll ow ng requirenent
in this regard, at 4 FMSHRC 133:
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VWer e reasonably possible, a mner refusing work
shoul d ordinarily comruni cate, or at |east attenpt
to comuni cate, to sonme representative of the operator
his belief in the safety or health hazard at issue.
"Reasonabl e possibility" may be | acking where, for
exanpl e, a representative of the operator is not
present, or exigent circunstances require swft
reaction. W also have used the word, "ordinarily"
in our forrmulation to indicate that even where such
conmuni cation i s reasonably possible, unusual circum
stances -- such as futility -- may excuse a failure to
conmuni cate. |If possible, the conmunication should
ordinarily be made before the work refusal, but,
dependi ng on circunstances, may al so be nade reasonably
soon after the refusal. (Enphasis added)

The res judicata question

Inits Answer to the discrimnation conplaint, filed Apri
5, 1982, respondent stated, inter alia, that "the conpl ai nant was
di scharged fromhis job for inproper actions and m sconduct on
the job, including, but not limted to, disobeying direct orders
fromhis i medi ate supervisors”. Respondent goes on to state
that M. Eldridge alleged discrimnation only after he was
di scharged and shoul d be estopped fromfiling his discrimnation
conplaint with this Conm ssion. Respondent also asserted that a
prior state unenpl oynent insurance comm ssion deci sion of
February 4, 1982, which denied M. Eldridge's conpensation claim
is res judicata and constitutes a bar to the present
di scrimnation conplaint. Respondent does not el aborate further
on this question in its brief, and at the hearing, the parties
advised that M. Eldridge's appeal of his denial of unenploynent
benefits is pending in a state court.

M. Eldridge' s state unenpl oyment conpensation cl ai mwas

denied in a decision rendered on Novenber 5, 1981, by a State of
Kent ucky referee who heard his case. Hi s appeal of that decision
was deni ed by the State Unenpl oynent |nsurance Conm ssion in an
Order entered February 4, 1982 (copy attached to the respondent's
Answer filed in the instant case). The referee found that M.
El dridge had voluntarily quit his enploynment w thout good cause
attributable to that enploynent. The appeal s conm ssion however
rejected the referee's conclusion of lawin this regard, and its
rationale for doing so is stated as follows in its Order

* * * * \Whether a separation fromenploynent is a

di scharge or quitting is determ ned by which party's
actions initiated the separation fromthe enpl oynent.
If the enployer initiates it, the separation is a

di scharge. If the worker does so, it is a quitting.

In this case it is an indisputable fact that the

enpl oyer initiated the separation

M sconduct has been defined as any act or om ssion by a
wor ker which denonstrates a willful, wanton or reckless
di sregard for the legitimte business interests
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of the enployer. Insubordination is an act of m sconduct.
I nsubordi nati on consists of the unjustified refusal to conply
with a reasonabl e request or order of a superior. The request
that claimant work overtine in an effort to renove all coa
possible fromthe pillars was both feasible and practical
C ai mant, an experienced mner, admtted he was aware of the
necessity of extracting the coal prior to a | ong week-end so
that if the roof collapsed the coal would not be lost to the
enpl oyer. He had no physical limtations, thus his refusal to
work the overtime necessary to conplete the task constituted
a deliberate or willful disregard of the enployer's legitimte
busi ness interests. Accordingly, such action is sufficient
to warrant a finding of m sconduct.

* * * |t is now held the clai mant was di scharged from
his nmost recent enploynment for reasons of work
connect ed m sconduct.

In the prior state proceeding, it appears that the initial
deci si on denying his claimwas based on a finding by the hearing
officer that M. Eldridge had quit his job. On appeal, the state
conmi ssion found that this was not the case. It found that M.

El dri dge had been fired for m sconduct (insubordination) for
refusing to follow a | egitinmte managenent directive to work
overtine, denied his claimbecause of work connected m sconduct,
and rejected the hearing officer's finding that he had quit his
j ob.

It does not appear fromthe record here that M. Eldridge
rai sed any "safety concerns" before the state unenpl oynent
conmi ssion referee who heard his initial claimand rendered his
deci si on on Novenber 5, 1981. Nor is there anything to suggest
that he raised this issue during his appeal of that decision
whi ch was finalized by the state board' s order of February 4,
1982. MSHA' s denial of his discrimnation conplaint was
comuni cated to hi mon Decenber 14, 1981, when he received a
letter notifying himof this decision, and his conplaint with the
Conmi ssi on was received on January 18, 1982. Although M.
Eldridge's failure to raise the issue in the state proceedi ng
| ends sonme credence to respondent's assertion that his "safety
concerns” were an afterthought, this question nust be deci ded
within the paraneters of the Pasul a and Robi nette decisions. The
facts on which a state agency deni es one unenpl oynent
conpensation clains are different fromthose which nust be
consi dered under the Act.

If the issues and facts presented in the state proceedi ng
are identical to those presented in cases considered under the
Federal statute, the Conm ssion has suggested that the doctrines
of res adjucata and coll ateral estoppel may be avail abl e,
Frederick G Bradley v. Belva Coal Conmpany, 4 FNMSHRC 982, June 4,
1982, at pgs. 986-991). The Bradl ey case concerned a state
proceedi ng before the West Virginia Coal Mne Safety Board of
Appeal s which considered the miner's clainms of discrimnation
under a state coal mne safety law. Even so, the Conmi ssion
af firmed Judge Broderick’
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ruling that no wei ght should be accorded the state deci sion of no
di scrimnation, 3 FMSHRC 921, at pg. 921, and 4 FNMSHRC 991.

In the instant proceeding, the full transcript of M.
El dridge's hearing before the state referee and the referee's
full decision are not in evidence. The parties used certain
transcript portions and references for inpeachnent and
credibility purposes, and it seens clear to nme that the issues
regarding M. Eldridge's "good faith", his "notivations", and the
"reasonabl eness” of his work refusal nust be decided on the basis
of the Pasul a and Robi nette guidelines. Under the circunstances,
respondent's assertions of res adjudicata and coll ateral estoppe
are rejected and deni ed.

The al |l eged "concerted action” and "interruption of production”

Respondent' s proposed finding VIl that the four enpl oyees
fired by the respondent on August 6, 1981, were acting in concert
in the refusal to work the additional hours, and that they
attenpted to di scourage, dissuade, and intimdate the renaining
enpl oyees fromreturning into the mne is rejected as unsupported
by any credi ble evidence or testinony. Although it may be true
that M. John Jones may have cursed or nmade sone di sparagi ng
remar ks about m ne managenent, and that soneone may have referred
to those mners who opted to go back to work as "chi cken", and
one man felt intimdated, there is absolutely no evidence that
M. Eldridge was a party to any of this.

There is no evidence to support the respondent’'s assertion
that the four discharged mners acted in "concert"” or engaged in
any conspiracy to disrupt or intimdate the work force. It seens
to ne that if this were in fact the case, the respondent woul d
have presented sonme credible evidence to support this at the
hearing. In addition, since it is logical to assume that
"conspiracy" type work stoppages and intimdation of the work
force on the part of mners are matters nore serious than work
refusals, it seens strange to nme that the respondent did not
di scharge the four mners in question for those reasons, rather
than for their refusal to work the requested overtinme, as it did
in this case

M. Mller's speculation that the four discharged mners
were acting in concert was based on his observations that "they
rode together, and just stayed together, and just hung together"
M. Eldridge's testinony that he did not car pool with any of the
t hree di scharged mners and drove to work al one was not rebutted
by the respondent, and although M. Eldridge did state in his
deposition that one of the discharged mners rode to work with
hi m on the evening of the discharge, he also indicated that he
left work al one.

Inits proposed finding VIIl, the respondent asserts that
M. Eldridge's refusal to continue working additional overtine
hours nmade it necessary for nmanagenent to cease all operations in
the section, renove the mners to the outside, secure
repl acenents for those who refused to stay, and return the force



into the mine, all to the delay and additional expense of
respondent and hi ndrance of the production of coal.
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The record in this case reflects that M. Eldridge's refusal to
work the extra hours canme at the end of his regular work shift,
and that he advised the section foreman shortly before the shift
ended that he was too tired to conti nue working. Wen the section
foreman said nothing further, M. Eldridge began to secure his
equi prent and agai n advi sed the foreman that he was too tired to
continue working. Thus, M. Eldridge's work refusal cane at the
end of the work shift. The decision to take the entire crew out
of the m ne was nmade by mine nmanagenent, and M. Ml er conceded
that since it was the end of the shift, and after section foreman
Eli Smith advised himthat some of the nen were com ng out of the
m ne, he instructed the foreman to bring themall out.

The "overtine pay" issue

During the course of the hearing, respondent's counse
suggested that M. Eldridge's notivation for refusing to stay
over and work the additional hours was based on the fact that he
woul d only be conpensated straight tine, rather than overtimne.
Since M. Eldridge had only put in approximately 32 hours at the
cl ose of his normal shift on Thursday, had he opted to stay and
wor k as requested by m ne nmanagenent, he would only have been
conpensated with regular pay for the ensuing eight hours (Tr.
94-96) .

Respondent's argunment that M. Eldridge's refusal to stay
and work was based on the fact that he knew he would only be
conpensated for straight time, and not at overtine rates, thus
rai sing an inference that M. Eldridge's work refusal was based
on nonetary considerations. M. Eldridge denies that this was
the case, and in fact asserted that he had no idea as to how nmany
hours he had worked, and that the matter of conpensation never
entered his mnd

The evi dence establishes that during the period of the
di scharge, the mne was only operating on a four day week.
Al though it is true that the respondent's enpl oyee handbook
states that the "work week" commences at 12:01 a.m on Thursday,
t he handbook (exhibit R-1, pg. 5), also states the foll ow ng:

Most enpl oyees will work regularly schedul ed shifts on
Monday through Friday. A few enployees may work on a
regul ar work week of Tuesday through Saturday rather

t han Monday through Friday. At times it may be
necessary to work other than regularly schedul ed hours
i n which case your supervisor will notify you as nuch
i n advance as possible so that you may plan

accordi ngly.

Wth regard to the paynment of overtinme pay, pg. 7 of the
handbook st ates:

Sun Fire will pay tine-and-one-half for all hours
wor ked over 40 in one week. * * * |f the needs of
t he conpany
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di ctate, nanagenent may be forced to reschedul e working
hours or require overtine work. W will give you as much
advance notice as possible. (Enphasis added)

In response to an interrogatory served on the respondent by
conpl ai nant' s counsel for information as what period of tine
constituted a "work week" for the company, respondent's counse
simply referred to page 5 of the enpl oyee handbook, a copy of
whi ch had been given to the conplainant. Conplainant's further
i nterrogatory as whether the conpany's "work week"” was altered
anytime during M. Eldridge's enploynent, including a request for
the date(s) of any such change and any "daily sequence"” which may
have constituted the new "work week"”, was not answered.

Respondent' s handbook references to the work week and pay
for overtinme are sonewhat confusing and | end thenselves to
different interpretations. Wiile the term"work week" is defined
as commenci ng on a Thursday, the handbook al so i ndicates that
work shifts may run from Monday through Friday, and that sone
enpl oyees may be required to work a regul ar work week of Tuesday
t hrough Saturday, rather than Monday through Friday. The
provision dealing with overtinme pay states that overtine will be
paid for all hours worked over 40 in one week. Thus, one may
concl ude that enpl oyees are conpensated for overtime work when
they work over 40 hours during any of these conbinations, and
that if an enpl oyee's schedul ed work runs from NMonday through
Friday, as was the case here, any hours over 40 during that tine
frane are conpensabl e as overti ne.

M. Cochran testified that m ne enpl oyees were only paid
time and one-half pay for hours exceeding forty in nunber during
any given work week (Tr. 138). Billy Smith, one of the mners
who stayed, could not recall whether the men who stayed were paid
any additional hour overtime pay. He did confirmthat many tines
when he worked overtine, he was paid overtine rates for any work
over 40 hours, but that on the evening in question, the nen who
stayed woul d have been paid straight tinme because they had not at
that point in tine put in 40 hours. Roger MIler, another m ner
who stayed, could not recall whether he was paid straight tine,
nor could he recall how many hours he had already put in during
the week in question

At hearing, the parties were in agreenent that in genera
there has been no disputes or controversies between the niners
and managenent over the question of working overtime, and that as
far as counsel are concerned this case does not involve any
i ssues concerni ng "enchant ment or di senchantnent, singularly or
collectively" with regard to overtinme work (Tr. 104).

Eddie MIler testified that conpany policy dictated that if
an enpl oyee stayed and worked an extra hour on overtinme, he was
gi ven an additional hour (Tr. 322). He also stated that he gave
the crew who did stay and work overtine "an hour and a half" (Tr.
321). He later testified that the normal shift ended 9:45 p. m,
and that the nmen who stayed and worked the overtime until 3:00
a.m, an additional five hours, were actually paid for six hours.
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VWhen asked whether the nen are paid an extra hour for each
addi ti onal hour of overtine, or whether they would be paid an
extra hour for 15 hours of overtine, he responded that they woul d
be paid "maybe two" extra.

M. Mller testified that the normal work shift ended at
9:45 p.m He also indicated that he did not tell the nen that
they were being paid for an additional extra hour, and they were
not aware of it (Tr. 339). He confirmed that the nmen who stayed
beyond the normal eight hour shift were credited for working a
total of 14 hours on the day in question (Tr. 341), but he did
not say that they were conpensated at the overtime pay rate.

After careful review of the testinony and evi dence adduced
in this case | cannot specifically conclude that the crew who
stayed and worked were in fact conpensated at the actual overtine
rate of pay for the extra tine in question. A copy of the weekly
time record (exhibit G2), nerely shows the total hours worked
for two weeks. Respondent did not call the time keeper, Eli
Smith to testify, nor did it produce any evidence as to precisely
how much the nen were in fact paid for the extra work. However,
it would appear fromall of the testinmony that the men were paid
at the straight time rate, with an extra "bonus" of an hour's pay
as aut horized by Eddie Ml er

I find no credible testinony or evidence to support the
inference that M. Eldridge's refusal to stay and work the
overtime hours was based on his belief that he would only be
conpensated for straight tine. Since the mne was on a "short
week", and he had only worked | ess than 40 hours when asked to
stay over, one could also speculate that he would nornmal |y want
to stay and work the additional hours, thus giving hima total of
40 hours, for his normal work week shift. |In addition, the tine
record reflects that M. Eldridge worked a full 40 hour week the
week before the discharge. The record also reflects that he was
credited with 28 1/2 hours of work through Wednesday, the day
before his discharge, and that on Tuesday he worked 9 hours, one
of which was on "overti me" when he stayed over at mne
managenent's request. It seens illogical to ne that a m ner who
ot herwi se earned pay for a full 40 hour week, when faced with a
credit of only 28 1/2 hours at the end of his schedul ed weekly
shift would turn down an opportunity to earn additional hours of
pay. O course, it is altogether possible that in a non-union
m ne, managenent coul d mani pul ate the work week so as to avoid
payi ng overtinme rates, but neither party has advanced any
argunents to support this speculation on ny part, and they agreed
that the question of overtine as such is not an issue.

On the basis of the foregoing findings and concl usions,
respondent's assertion that M. Eldridge refused to work overtine
because he knew he woul d not be paid at the overtinme pay rate is
rej ected.

Statement of safety conplaint

One of the crucial questions in this case is whether



requiring a mner who clains he is "too tired" or "physically and
ment al | y exhaust ed”
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to continue working beyond his normal work shift is an unsafe or
hazardous practice. Assuming that the answer to this question is
inthe affirmative, the next question is whether the individual's
clains in this regard constituted a safety conpl aint which has
been conmmuni cated to m ne nmanagenment. Leaving aside for the
monent the question as to whether the facts of this case support
M. Eldridge's claimthat his asserted physical condition
constituted a hazardous safety condition, I will first address
the question as to whether the record supports a finding that M.
Eldridge did in fact conmunicate his asserted safety concern to
m ne managenment before the final decision was nmade to di scharge
hi m

The facts in this case reflect that the mne in question is
a non-union mne, and the case does not involve a conplaint nmade
by a mner to MSHA. In any event, in a case decided under the
1969 Coal Act, Taylor Adkins and Fred Hunt v. Deskins Branch Coa
Conmpany, 2 FMSHRC 2803, COctober 23, 1980, the Conmi ssion rul ed
that "in a non-union mne wthout established procedures for
reporting conplaints, as was the situation here, a mner's
notification to any mne official brings the mner within the
protection of section 110(b)." Respondent's Enpl oyee Handbook
exhibit R 1, does contain information concerning enpl oyee
gri evance procedures. Page 18 of the handbook advi ses enpl oyees
to "ask" and not "guess" if they have any doubts regardi ng safety
matters. Page 21 cautions enpl oyees that they must understand and
abi de by conpany, state, and federal safety rules, and that any
gquestions in this regard are to be discussed with a supervisor
Respondent's position on this issue is that at the tinme Eddie
Mller infornmed the crew that any m ner who opted to pick up his
check and | eave the nmine would no | onger be needed by the
conpany, M. Eldridge did not advise M. MIller that he was "too
tired", and that only after conming to the realization that he was
out of a job, M. Eldridge fell on a "schenme" to get his job
back. M evaluation of the testinony and evidence on this
guestion foll ows bel ow.

M. Eldridge testified that approximately 35 m nutes before
the end of his normal shift he advised his section foreman El
Smith on at | east two occasions that he was too tired to stay and
continue pulling the row of pillars that the crew was working on.
He told himthis when he first |earned that outside nmine foreman
Eddie MIler expected the nen to stay and finish the pillar work,
and he told hima second tinme after he had secured his equi pnent
and was told that M. MIler wanted the crew out of the m ne.
Billy Smith, Eli's brother, and M. Eldridge's fell ow
crew menber, confirmed that he heard M. Eldridge tell Eli Smth
that he was too tired to stay late and work the extra tinme. John
Jones, one of the miners who was al so di scharged for refusing to
stay over and work, testified that he too heard M. Eldridge tel
Eli Smith that he was too tired to work, and that M. Eldridge
also told Eddie MIler that he was too tired to work when they
were in the | anphouse.

M. Eldridge testified further that when he returned to the
m ne on the Tuesday followi ng his discharge for a nmeeting with



conpany manager Bobby Mrris and m ne superintendent Raynond
Cochran, he explained to
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M. Morris that he had been too nmentally and physically exhausted
to keep on working after the conclusion of hiwwork shift the
previ ous Thursday evening, but that M. Mrris nonethel ess upheld
hi s discharge. John Jones, who was al so present at the neeting,
confirmed that M. Eldridge told M. Mrris that he was too tired
to work anynore, and M. Cochran confirmed that during the
meeting M. Eldridge had in fact explained to M. Mrris that he
had been too exhausted to continue working anynore at the end of
his shift the previous Thursday evening. M. Cochran stated that
he interpreted M. Eldridge's assertion that he was "too tired"
to nean that he was physically unable to continue working. M.
Cochran al so indicated that during the Tuesday neeting he asked
M. Mrris to put the four discharged mners back to work, but
that M. Mrris refused and nmade sonme statenment that if he did he
"woul d [ ose control over thenmf. M. Cochran also testified that
section foreman Eli Smith told himthat he saw no need to keep
the crew over to pull pillars and that he tried to conmunicate
this fact to Foreman MIler on Thursday. M. Cochran al so
testified that during the Tuesday neeting, M. Eldridge was the
only one who of fered any excuse for refusing to work the
requested extra tinme, but that the other three discharged mners
sai d not hi ng.

M. Eldridge's testinony that he specifically told section
foreman Eli Smith that he was too tired to continue worKking
beyond his normal shift, is corroborated by the testinmony of John
Jones and Billy Smith. Eddie MIller's denials that M. Eldridge
ever told himthat he was too tired to work beyond his normal
shift is in direct conflict with the corroborative testinony of
John Jones, who confirned that M. Eldridge told Eddie M1l er
that he was too tired, and that he did so in the | anphouse.

Nei t her Bobby Morris or Eli Smth testified in this case.
Further, while there were other mners present in the | anphouse
on Thursday eveni ng when Eddie M Il er delivered his ultimtum
that those who picked up their checks no | onger had a job,
respondent presented no testinmony fromany of themto corroborate
Eddie MIler's assertion that M. Eldridge said nothing.

Al though Billy Smith left the mne with the crew when they were
ordered out by Eddie MIler, he testified that he was not with
the group when M. MIler spoke to them (Tr. 198). Roger D.
MIller, who was al so present in the | anphouse when M. Ml er
spoke to the crew, said nothing about any statenments by M.

El dridge and no testinmony was elicited fromhimwth regard to
thi s question.

In his deposition of May 7, 1982, and in response to
guestions fromrespondent's counsel, M. Eldridge stated that on
August 6, 1981, he told Eli Smith and Eddie MIler that he was
too tired to stay and work the requested overtinme. He also
i ndi cated that August 6th was a regul ar payday. He also stated
that after he picked up his check he left the mne in his own
car, and that mner Joe Engle who rode with himto work that day,
left with soneone else. He confirmed that the next regularly
schedul ed work day for the m ne woul d have been the foll ow ng
Monday. Wth regard
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to the nmeeting held after his discharge, M. Eldridge stated in
his deposition that he and the other discharged miners went to
the m ne on the foll owi ng Monday and net with Raynond Cochran,
but that Bobby Mrris was not there. M. Cochran arranged for
anot her neeting for either Tuesday and Wednesday, and at that
meeting M. Mrris was present, along with M. Cochran and the
ot her discharged mners. M. Eldridge stated further that he
told M. Mrrris and M. Cochran at that tine "I was too nentally
and physically exhuasted to continue to work another ei ght-hour
shift that night. | had put in a hard shift and it wouldn't be
safe for nme or anybody el se", and that "they still said they
didn't need us".

Eddie MIler denied that M. Eldridge ever told himthat he
had been too tired to continue worki ng beyond his normal shift on
Thursday evening. He denied that M. Eldridge advised himthat
he was too tired during the neeting with the nmen in the
| anphouse, and he al so denied ever neeting with any of the four
di scharged miners after they were fired on Thursday. He stated
that once they picked up their checks in the | anphouse "that was
the end of it" as far as he was concerned. M. MIller indicated
that if M. Eldridge did state that he was "too tired" to
conti nue working, he (MIller) did not hear it. M. Mller also
indicated that if any mner ever came to himand advised hi mthat
he was too tired to stay on and continued pillar work he woul d
"work something out" (Tr. 358). He also indicated that had M.

El dridge told himthat "I would have worked sonething out so he
could |l eave and go home and rest” (Tr. 358). He explained this
answer by stating further that under these circunstances "if he
tells ne that he's absolutely too tired to stay and work, then he
woul d just be accident prone, | guess", and that "it would be too
dangerous for himto go back in" (Tr. 359).

In response to an Order issued by Chief Judge Merlin on
April 2, 1982, conpl ainant submitted a copy of his origina
di scrimnation conplaint filed with MSHA on COctober 2, 1981. M.
El dridge's signed statenent of Cctober 2, 1981, contains the
foll owi ng statements:

| had al ready worked an ei ght-hour shift pulling
pillars, and | told managenent that | was too exhausted
to continue working. | was told that if | did not stay
until all of the pillars were pulled that | need not
return to work on Monday (ny next schedul ed work

shift). 1 was fired by Eddie MIller, the Mne Forenman
when | refused to continue working. | subsequently net
wi th Bobbie Mrris, the Sunfire Manager on Tuesday,

August 11th, regarding ny discharge. | told M. Mrris

that I had been too nmentally and physically exhausted
and woul dn't have been al ert enough to continue
wor ki ng, but Mrris upheld the discharge.

The credibility of the witnesses who testified in this
proceeding is nost critical in any determnation by ne as who is
telling the truth and who is not. M. Mller testified that when
he spoke to the men in the | anphouse after he ordered them out of



the mne, he told themthat it was necessary for themto stay and
finish the row of pillars. Wile
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he could not recall his exact words, he stated that he told them
that if they did not stay the roof "might get to swi mrng" and
"we'd |lose the coal." He also indicated that he told the nen that
if the coal were left it would be too dangerous when the day
shift came in (Tr. 359). Later, when asked by nme whether he
recal l ed specifically advising the nmen in the | anphouse how | ong
he wanted themto stay, he stated that he told themit shoul dn't
take over two or three hours to finish the pillar row in question
(Tr. 361).

M. Mller testified on direct exam nation that when he was
under ground on Thursday eveni ng approxi mately 45 m nutes before
he ordered the crew out of the mne, he spoke with Eli Smth and
i nfornmed hi mabout the need to keep the crew over to finish the
pillars. Al though he conceded that M. Jones was present in the
section, he denied that he spoke with himor w th anyone el se.
M. Mller testified that none of the four nmen who picked up
their checks in the | anphouse and refused to stay nade any
statements to himas to why they refused to remain and go back to
wor k, and he indicated that three of the nmen car pool ed toget her
in the same autonmobile, and that M. Eldridge was one of them
(Tr. 363).

However, on cross-exam nation, M. MIller confirned that
when he previously testified at the state unenpl oynent
conpensation hearing, he testified under oath that at
approximately 7:00 p.m, while in the section on Thursday
eveni ng, he personally infornmed John Jones about the need to stay
over to finish the pillar work, and that he al so spoke with al
of the nmen. Wen asked to reconcile his inconsistent testinony,
M. Mller indicated as follows at Tr. 333-335:

Q Now, | asked you question fourteen on page 30 --
now you al so answered M. Hall's question -- M. Hal
was the hearing officer. You said that 7:00 p.m you
personally informed M. Jones that they m ght need to
stay late to finish pulling pillars. You answered
uh-huh. | asked if you were on the section at that
time. You said, yes, uh-huh. And the next couple of
guestions don't pertain to anything. 1'll just go
ahead and read themfor continuity. "Are you
ordinarily on the section?" and you said "No". And
asked, "Aren't you ordinarily outside?" You said, "On
the section where he worked, and the other section; al

over the mnes; inside and out.” And | asked you,
"you're saying that on August 6th, that night you

wor ked?" You said, "Yes." "You came in, who did you
speak to?" You said, "All of the nen." Now you're

saying tonight you didn't speak to all of the nmen?
A.  Yes.

Q You just spoke to Eli Smith, and Johnny Jones
happened to be there?
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A. Yes. | don't renenber whether any of the other nen
were there at that tine or not.

Q And | asked you, "What specifically did you tell
M. Jones?" You said, "I told himthat we were going
to need to work late to finish the pillar row, which I
shoul dn't have had to tell them anyway; they knewit."
And | asked you "Wiat did M. Jones say at seven

o' cl ock when you told hinP" Answer, "He didn't say
anything." "He didn't say a word?" Answer, "No, he
didn't say he wasn't going to stay or --" Now at that
time you very clearly were trying to tell the Hearing
O ficer that you had a personal conversation with M.
Jones, weren't you?

A, No.

Q | asked you "What specifically did you tell M.
Jones?" You said, "I told himthat we were going to
need to work late -- | told him--"

A. | don't get your question.

JUDGE KOQUTRAS: Do you renenber talking to M. Jones on
August 6th while you were underground, between seven
and nine? Personally talking to M. Jones, and telling
himthat, you' re going to have to stay and work?

THE WTNESS: Not personally. M. Jones and Eli Smith
were there at the time, and | was talking to both of
t hem

JUDGE KQUTRAS: You were | ooking right at then?
THE WTNESS: Yes.

JUDGE KQUTRAS: What M. Oppegard is asking you is that
some time ago when you testified at another hearing you
specifically said that you | ooked M. Jones right in
the eye and told himpersonally, you have to work, and
M. Jones said nothing to you. Wat M. Oppegard is
asking you nowis, try to reconcile your statenent. At
that time you said you talked to M. Jones, and today
you're saying you didn't talk to him That's what he's
trying to --

THE W TNESS: | talked to both of them
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JUDGE KOUTRAS: Did you talk at themor to them or what?

THE WTNESS: To them

After careful consideration of all of the testinony adduced
in this case, | conclude and find that M. Eldridge did in fact
advi se m ne nmanagenent both before and after his discharge that
he was too physically and nental |y exhausted to continue working
on the pillar section beyond his normal work shift. His
testinmony that he advised section foreman Eli Smith and nine
foreman Eddie MIler of this fact before his discharge is
corroborated by other witnesses who | find to be credible. M.
El dridge's testinony that he al so advi sed conpany manager Bobby
Morris that he was too tired and exhausted is al so corroborated
by M. Cochran who was present at the subsequent Tuesday neeti ng.
Further, M. Eldridge has consistently asserted that he advi sed
all of these m ne managenent personnel of the fact that he was
too tired to continue on, both in his original conplaint and in
his pretrial deposition of May 7, 1982.

There is nothing in the record to show whet her M.
El dridge's discharge was in any witten form There is nothing
to indicate that the respondent served any witten notice of
di scharge on any of the miners who were discharged for refusing
to work. It would appear that foreman Eddie M|l er advised the
crewthat if they did not work and picked up their checks, they
were not needed any nore. Conpany nanager Bobby Mrris, who
assunme either nade the initial decision to fire the nmen, or at
| east confirned what M. MIler had told them refused to
reinstate them and he did so after M. Eldridge offered his
excuse for not staying to work the extra tine, and after
rejecting M. Cochran's suggestion that the nen be put back to
work. Under all of these circunstances, | conclude and find that
M. Eldridge's reasons for refusing to work the requested extra
time was not only comunicated to m ne managenent, but that m ne
managenment had anpl e opportunity to ponder the matter further

Respondent' s proposed finding Xl that the conpl ai nant
"failed to fully discuss his predicament with m ne nanagenent
prior to being discharged" is rejected. On the facts of this
case, it seens clear to ne that the discharge of M. Dickey was
rather summary and abrupt, and Eddie MIler testified that when
M. Eldridge decided to pick up his check in the | anphouse on
Thur sday evening and | eave the mne, the matter was over as far
as he was concerned. | have concluded that M. Eldridge
conmuni cated the fact that he was too tired to continue working
to section foreman Eli Smith and mine foreman Eddie MIler before
hi s discharge, and that he al so communi cated this fact to the
t hen superintendent Cochran and m ne nanager Bobby Morris after
he was inforned that his services were no | onger needed, all to
no avail .

I conclude fromthe testinony in this case that once nine
managenent deci ded that the crew was to stay and work until the
pillar was m ned, and once foreman Eddie M|l er advised themthat
they either worked or were no | onger needed, anything further



that M. Eldridge may have said
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woul d not have changed managenent's deci sion, and | do not
believe M. Mller's assertion that had M. Eldridge told himhe
was too tired, he would have worked sonething out with him

Respondent's proposed finding I X that M. Eldridge did not,
at any tine, informM. MIller that he was too tired to work the
requested overtime hours is rejected. As discussed in ny
findi ngs and conclusions on this issue, the preponderance of the
evidence in this case is to the contrary, and | take note of the
fact that respondent did not call Eli Smith or Bobby Mrris to
testify in this case. It seens to ne that these two individuals
woul d have been nost critical witnesses to corroborate the
respondent's clainms that at no tinme prior to the discharge was
m ne managenment ever advised of M. Eldridge' s excuse for not
stayi ng and wor ki ng the requested overti ne.

The reasonabl eness of M. Eldridge' s work refusa

I am nost cogni zant of m ne managenent's concern over the
mai nt enance of discipline of its work force, and its concern for
the setting of any precedent that would permt mners to "willy
nilly" dictate to managenment over matters which are a legitimte
busi ness concern. As a matter of fact in a recent decision
handed down by the Seventh Circuit in MIller v. FMBHRC, 687 F. 2d
194, 196 (1982), the court stated: "W are unwilling to inpress
on a statute that does not explicitly entitle mners to stop work
-- a construction that would nmake it inpossible to maintain
discipline in the mnes". Considering that statenment, | honestly
believe that in this case respondent's nine nanager Bobby Mrris
had t he sane thought in mnd when he opted not to change his
decision regarding M. Eldridge's refusal to work overtine.
However, the distinction to be nade is that under the Pasula and
Robi nette |ine of cases, a mner may, under certain
ci rcunst ances, stop work and refuse to continue on if his refusa
i s reasonabl e and nade in good faith.

As indicated eralier, it seens clear fromthe Pasul a,
Robi nette, and Dunmire and Estle cases, supra, that a mner may
refuse to work if he has a good faith, reasonable belief
regardi ng the hazardous nature of the safety condition in
guestion. Good faith means an honest belief that a hazard exists.
Robi nette, 3 FMSHRC at 810. The mner's honest perception mnust
be a reasonabl e one under the circunstances, and his belief as to
t he exi stence of any perceived hazard need not be supported by
obj ective ascertai nabl e evidence. The reasonabl eness of the
mner's belief as to the existence of any hazard can be
established at a m nimumthrough the mner's own testinony as to
the condition responded to with the testinony evaluated for its
detail, inherent logic and overall credibility. Corroborative
physi cal testinonial or expert evidence may be introduced and the
m ne operator may respond in kind. Robinette, 3 FMSHRC at 812.
Unr easonabl e, irrational, or conpletely unfounded work refusals
are not wthin the purview of the statute. Robinette, 3 FMSHRC
at 811. Further, the Act's protection may be extended to those
who posses the requisite belief even if the evidence ultimtely
shows the conditions were not as serious or hazardous as



bel i eved, Consolidation Coal Conpany, supra, 663 F. 2d at 1219;
Dunmre, supra, 4 FMSHRC at 131. The reasonabl eness of the
bel i ef nust be judged as of the tinme it was held.
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During the hearing, conplainant's counsel suggested that there
are at least three factors which should be considered in any
determ nation as to whether M. Eldridge' s work refusal was
reasonabl e; nanely, (1) the ampunt of work he had done on his
shift, (2) the type of work involved, and (3) the length of tine
he was expected to continue working beyond his normal shift (Tr.
312). Counsel also suggested that each miner's clainms in this
regard shoul d be made on the basis of each individual's own
circunstances, and it seens clear that in the case at hand there
is no nmedical evidence to suggest that M. Eldridge's refusal to
wor k was based on any illness or known physical inpairnent.
Respondent, on the other hand, takes the position that a mner's
assertion that he is "too tired" is too subjective and should
never be permtted.

The facts in this case do not suggest that M. Eldridge's
safety concerns were directly related to any specific hazardous
condi tions which existed in the section at the tinme he was
directed to stay and work the overtine in question. |n other
words, there is no evidence to establish that the roof conditions
in the section were such as to constitute specific violations or
infractions of any safety standards. Further, as observed by ne
at the hearing, at Tr. 102-103, M. Eldridge's reluctance to work
the overtime was not because he found anything unsafe about the
prevailing mne conditions or the area where he was expected to
conti nue working, but was based on his own evaluation as to his
ment al and physical state at the time of the work refusal

| reject the respondent's argunments that before M. Eldridge
may prevail, he must first establish a violation of sone
mandatory health or safety standard, or establish that the m ne
conditions were so hazardous that to require himto work woul d
place himin jeopardy of life and Iinb. The question presented
is whether M. Eldridge's clainms that he was so nentally and
physi cal |l exhausted at the conclusion of his regular tour of duty
reduced himto such a state physically and nentally, that to
require himto continue on with the pillar work would place him
in jeopardy. |If the answer to this question is in the
affirmative, then I believe it follows that his refusal to work
was not unreasonable, and that his work refusal in these
ci rcunst ances was a reasonabl e judgnent on his part which is
protected fromany reprisals by m ne managenent.

The record in this case establishes the fact that M.
El dri dge had never previously been involved in any managenent
"di sputes”, had never been disciplined for m ssing work or
failing to do his job, that he was considered to be a good
wor ker, and that he had previously worked | ong and short hours of
overtine when asked, and had never before the incident in

guestion refused nanagenent's requests to work overtinme. In
these circunstances, | agree with his counsel's argunments that
these factors are not the characteristics of a mner who shirks
his duties. | also agree with respondent's counsel's

observations that M. Eldridge is a man of 26 years of age who
appears to be in good health and physical condition



The testi nony and evi dence establishes that at the tine of
the work refusal, M. Eldridge was aware of mi ne nmanagenent's
concern that the
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additional work required to finish the pillar work was needed so
that the coal was not lost, and to insure that the area was

ti nbered and rendered safe for the next crew which was schedul ed
to work the foll owing Monday. Further, | concl ude that
managenent's concerns and interests in this regard were
legitimate concerns. However, insofar as M. Eldridge is
concerned, the critical question is whether or not the request to
stay was "open ended"”, and whether the record supports a finding
that m ne managenent's request that he stay "until the work was
finished", with no indication as to howlong it would take, was a
reasonabl e request to acconplish managenent's objecti ves.

A pivotal question surrounding the reasonabl eness of M.
El dridge's work refsual, is the anount of tine that he believed
he was required to stay and finish the pillar work. The fact is
that the mners who stayed worked until 3:00 a.m, or
approxi mately five hours of overtinme. It is easy for one to
specul ate after the fact that any given anmount of time worked may
or may not be reasonable. Wiile it is true that M. Eldridge
i ndi cated he did not know whether his decision would have been
any different had M. MIller specifically told himthat the
overtine work would not |ast nore that three or four hours, the
critical question is to deci pher the actual circunstances which
faced M. Eldridge at the time he made his decision that he was
"too tired" to continue worKking.

I aminpressed by the testinmony of former nine
superintendent Cochran who indicated that if it were his decision
to make, he would not have fired M. Eldridge. Although M.
Cochran's testinmony is sonewhat contradictory in that he
i ndicated that the decision to keep the crew over was not
unr easonabl e and that the mners who did stay until 3:00 a.m,
did not work an "unreasonabl e" amount of overtinme, his testinony
that mne policy did not require or call for a long period of
overtime pulling pillars, that section foreman Eli Smith told him
that he saw no need to keep the nen beyond their normal shift and
tried to communicate this to Eddie MIler, and that he (Cochran)
tried to talk Bobby Morris out of his decision to fire M.

El dridge all renmains unrebutted and uni npeached, and | find M.
Cochran's testinony credible. Although M. Cochran is apparently
no | onger enployed with the respondent, there is nothing in the
record to suggest any aninmus on his part toward his forner

enpl oyer or that he colored his testinony in any way.

Respondent' s proposed finding Il states that "Conplai nant
was i nformed by his inmedi ate supervisor, approximtely
thirty-five (35) mnutes before the end of his shift of work,
that he should remain on the job finishing pulling the row of
pillars on which he was working at the end of the regularly
schedul ed shift. |In proposed finding XV, respondent asserts
that at the tine M. Eldridge was requested to work overtine,
reasonably prudent m ner knew or shoul d have know t hat an
addi ti onal period of about three (3) hours woul d have been
necessary to conplete the indicated work".

a
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to stay and work overtinme until the pillar work was conpl et ed.
Gven this situation, I cannot conclude that M. Eldridge's

expl anati on and eval uati on of what work remai ned to be done,
particul arly when he was under ground wor ki ng on the pillar
section in question, was unreasonable. M. MIller indicated that
when the men who stayed left at 3:00 a.m, a cut of coal was left
and was not taken. Further, Lester Caldwell testified that when
he went back to the section the foll ow ng Monday, August 10, the
row of pillars worked on by M. Eldridge's crew the previous

Thur sday, August 6, was still standing and had not caved in.

G ven these circunstances, M. Eldridge's assertion as to what
work remained to be done at the tinme of the work refusal is
credi bl e.

O the four nen who decided not to stay and work the
overtime, M. Eldridge was the only one who offered any excuse.
M. Jones opted "to take his chances" and left after voicing his
"di spl easure” with mne managenent. The other two nen picked up
their pay checks and left without offering any explanation. The
facts in this case do not suggest that M. Eldridge's asserted
fati gue and exhaustion resulted from sonmething that he had prior
control over, or that he reported for work in such a state that
hi s exhaustion can be attributable to nonwork related activities.
Here, M. Eldridge worked and completed a full normal shift, at
the conclusion of which he felt too tired and exhausted to
continue working overtinme until the rest of the pillar work was
conpleted. Mne foreman Eddie MIler, the man who fired M.

El dri dge, conceded that had M. Eldridge inforned himthat he was
too tired to stay and work, he would have worked sonet hi ng out so
he could | eave the mne and go hone and rest. M. Mller
conceded further that under these circunstances, M. Eldridge
woul d be "accident prone", and that "it would be too dangerous
for himto go back in" (Tr. 359).

On August 6, 1981, M. Eldridge was working on the second
shift, and the scheduled work tine for that shift began at
approximately 2:00 p.m and ended at 10:00 p.m Retreat pillar
m ning was taking place at this tinme, and M. Eldridge testified
that during the shift in question, he performed work operating
the coal drill, shooting coal as a shot firer, helping the
cutting machine operator with his cable, assisted in the hangi ng
of ventilation curtain, and installed roof support tinmbers. M.
El dridge testified that he worked a full shift, and the only
"down time" cane at the end of the shift when a shuttle car broke
down. Equi prment repairman Billy Smith corroborated the fact that
the car broke down at approximately 9:00 p.m, and that he was
expected to stay over and repair it. He also testified that the
section continued to operate with another nachi ne.

John Jones confirmed that retreat pillar work entailed the
conti nuous setting of roof support and breaker posts to protect
against roof falls and rib rolls. He estimated that by the end
of the normal work shift, he had nade approximately 12 to 14 cuts
of coal with his machine. Charles Cody, a m ner who was called
in from another section and who did stay to work the requested
overtime, testified that if he were "dead tired" after working on



a pillar section, he would not want to continue worki ng because
he woul d
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John Jones' refusal to stay was based on his assertion that
there was no indication that the top would fall over the intervening
weekend and he saw no reason for staying. He worked the entire
regul ar shift with M. Eldridge, and in M. Jones' opinion it
woul d have taken an additional shift or shift and a half to take
out all of the remaining coal on the pillar (Tr. 230).

M ne foreman Eddie MIler first testified that when he net
with the crewin the | anphouse he inforned themthat it was
necessary for themto stay and finish the row of pillars, and he
expl ai ned that the conpany did not want to |ose the coal in the
event of a roof fall. Later, in response to ny questions, M.
Mller stated that he did informthe nmen that the additiona
pillar work would not take over two to three hours. Former nine
superintendent Cochran testified that section foreman Eli Smith
i nformed himthat he saw no need to keep the crew over for the
extra work, and that he tried to conmunicate this to Eddie
Ml er

It seens clear fromthe record in this case that mne
foreman Eddie M|l er was aware of the fact that sone of the nen
did not want to stay beyond their normal work shift and that his
awar eness of this fact was comunicated to the then genera
superintendent Raynond Cochran in terns of "a probleni. M.
MIller then ordered the entire crew out of the mne so that he
could speak with them Up to that point I can find no credible
testinmony to support a finding that the crew was ever told
preci sely how |l ong they were expected to stay over and work. M.
Mller testified that when he went into the mne after the nen
left there was no | oose coal which had been cut that needed to be
| oaded out. He confirmed that the men who did stay to work |eft
at 3:00 a.m, because the row of pillars had been mned and the
breaker posts were set. However, he acknow edged that a cut of
coal was |eft because the roof which had been cut and shot was
"poppi ng" and that "we felt that we had it in good shape, and we
could go ahead and |l eave" (Tr. 360). He also indicated that when
he was under ground sonetine between 7:00 and 7:30 p.m on August
6, he remarked to section foreman Eli Smith that "it | ooks |ike
we need to work overtine."

Al though there is a conflict in the testinony of the
Wi tnesses as to precisely what was said in terns of how | ong
managenment expected the crew to stay and work, careful scrutiny
of the entire record and all of the testinmony in this case |eads
me to conclude that nanagenent nmade no real estimate as to how
I ong the additional work would take and sinply expected the crew
to stay until the work was finished. Wile it is easy for anyone
to specul ate and offer an opinion "after the fact", it seens
clear to ne that at the time of the incident and prior to the
wor k refusal in question no one actually physically inspected the
area which remained to be worked to determ ne precisely how | ong
it would take to finish the pillar work.

I find that the preponderance of the credible testinony
establishes that M. MIller did not tell M. Eldridge that he was
required to stay and work any specified anount of tine. | find



that he was sinply directed
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not be alert and that this would not be safe. Although he did
concede that he was tired at the tine he was asked to stay over
for the additional work but opted to stay anyway, | am convi nced
that he did so because he personally felt sone obligation to
stay.

Former m ne superintendent Cochran testified that conpany
policy did not call for mners to work long hours pulling pillars
because they woul d be "wore out" and "too fatigued'. He also
i ndi cated that had he been advised that M. Eldridge was too
tired to stay on and work he would have sent him honme to rest and
woul d have attenpted to get soneone else to replace him NMSHA
I nspector Lowers testified that based on his experience, if he
were a supervisor and a mner told himhe was too exhausted to
conti nue working, he would "send hi m out si de".

Apart fromits conclusion that a claimof "too tired and
exhausted"” is too personally subjective to ever be believed, the
only testinmony presented by the respondent to refute M.
Eldridge's clains in this regard is that of Eddie MIler
However, close scrutiny of his testinony reflects that he was not
underground during the entire work shift in question, and he
conceded that the reason he does not believe M. Eldridge's
clains is that he "had no wayi ng of know ng" whether he was too
tired and exhausted to continue working. He then candidly
conceded that had M. Eldridge informed himthat he was too tired
and exhausted to continue working he would have sent himhone to
rest because he woul d have been accident prone. Thus, | can only
conclude fromthis testinmony that M. MIler woul d have accepted
M. Eldridge's clains of being too tired and exhausted, and his
only reason for not doing so in this case is his assertion that
M. Eldridge said nothing to him

Eddie MIler testified that M. Eldridge had been on the job
for one full shift at the tinme the crew was directed to work
overtime. Although he refuted the fact that "drilling and
shooting” entailed two distinct jobs, he did not rebut M.
Eldridge's clains that he did in fact do that work in addition to
his other duties. Further, M. MIller confirmed that tinbers
wer e continuously being knocked down and reinstalled during the
m ni ng operation in question, that an "abundance" of tinber roof
support posts were installed on the pillar section, that many
times extra posts are installed to insure the statility of the
roof, and he did not rebut the fact that M. El dridge was al so
engaged in this work in addition to his other duties.

In addition to pointing out that M. Eldridge is a young man
who had held six jobs, none of which lasted nore than 2-1/2
years, the thrust of respondent's defense to M. Eldridge's claim
that he was too tired and exhausted to conti nue worki ng beyond
his normal work shift is the suggestion that such clains should
never be all owed because they are too personally subjective and
| end t hensel ves to abuse by mners who sinply wish to nake their
own determ nation when they will work. Although | agree with the
general proposition advanced by the respondent on this
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guestion, on the facts and evidence presented in this case, |
cannot concl ude that the respondent has rebutted M. Eldridge's
prima facie showi ng that at the conclusion of his normal work
shift he was too tired and exhausted to conti nue working on the
pillar section until all of the pillar was extracted and the area
secured for the next subsequent work shift. Further, | cannot
concl ude that the respondent has rebutted M. Eldridge's prima
faci e showi ng that given the circunmstances and options facing him
at the tine of the work refusal, he acted unreasonably and in bad
faith. As a nmatter of fact, as detailed earlier in this
deci si on, the preponderance of the testinony adduced in this case
supports M. Eldridge's assertion that requiring himto continue
wor ki ng when he was physically and nmental |y exhausted woul d have
j eopardi zed his safety, and possibly the safety of other nenbers
of the crew who did stay and conpl ete the work.

Considering all of the circunstances surrounding M.
El dridge's discharge, there is a strong inference in this case
t hat once the nmanagenent deci sion was made to di scharge anyone
who did not stay to work the required overtine, managenent sinply
did not want to "back off" for fear of jeopardizing its
di sciplinary control over the work force. Since M. Eldridge was
the only one of the group who advanced an excuse for not w shing
to stay, and since nmanagenent had a further opportunity to
consi der that excuse when it nmet with the nmen the foll ow ng week
after the discharges, one would think that managenent woul d
consi der that the circunstances surrounding M. Eldridge' s work
refusal were different fromthose concerning the other three
m ners who were fired. The testinony in this case suggests that
at the tine management nmet with the nmen after they were fired, it
shoul d have been evident that M. Eldridge' s reasons for refusing
to work the requested overtinme was reasonabl e "protected
activity", while the work refusals of the other mners were not.
However, it woul d appear that managenent sinply did not wish to
make any exceptions, regardl ess of the reasons advanced by M.
El dridge for his work refusal. The result of that decision is
that what may appear to be a legitinmate business managenent
decision to discharge three of the nen who refused to work the
requested overtime, M. Eldridge's discharge was contrary to the
anti-discrimnation provisions of the Mne Act, as interpreted by
t he applicabl e case | aw

Concl usi on

Gven all of the aforenentioned circunstances, including ny
findi ngs and concl usions on the issues discussed above, and based
on a preponderance of all of the credible evidence and testinony
of record in this case, | conclude and find that M. Eldridge has
established that at the tine he was directed to work the
requested overtime to conplete the pillar work in question he was
physically and nentally exhausted. | further find and concl ude
that given those circunstances, his refusal to stay and conplete
the requested work was reasonable, and that his decision in this
regard was made in good faith. | further find and concl ude that
requiring M. Eldridge to stay and work under the circunstances
here presented constituted a safety hazard to hinself as well



ot her menbers of his crew,
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and that his refusal to stay in these circunstances was protected
activity under section 105(c) of the Act. Accordingly, |
conclude and find that M. Eldridge was unlawfully discrim nated
agai nst and di scharged by the respondent for engaging in activity
protected under section 105(c) of the Act, and his conpl aint of

di scrimnation IS SUSTAI NED

Rel i ef and Renedi es

As part of his discrimnation conplaint filed in this case,
and incorporated by reference in his post-hearing brief, M.
El dridge requests ne to give himthe following relief and
remedi es:

(1) Order that he be reinstated to his former position
with full backpay plus interest;

(2) Order that he be reinstated by Respondent at the
same rate of pay, on the sane shift, and with the sane
status and classification that he would now hold had he
not been discrimnatorily discharged;

(3) Order that his seniority rights be adjusted to
reflect his work tinme |ost due to Respondent's
di scrim natory di scharge

(4) Order that all references to his illegal discharge
by Respondent be expunged from his personnel file;

(5) Order that Respondent reinburse himfor al
expenses incurred by himin the institution and
prosecution of this proceeding;

(6) Order that he be conpensated by Respondent for al
nmedi cal expenses incurred by himand his famly since
the date of his discharge, which would have been
covered by his nedical insurance

(7) Order that he be awarded reasonable attorney's
fees; and

(8) Order such other relief as the Court may deem j ust
and proper.

Di scussi on of Renedi es

Section 105(c)(3) of the Act enpowers the Conmi ssion to
renedy discrimnation by ---

* * * granting such relief as it deens appropriate,
including, but not limted to, an order requiring the
rehiring or reinstatenent of the mner to his forner
position with back pay and interest or such renedy as
may be appropriate.

VWhenever an order is issued sustaining the



conpl ai nant' s charges under this subsection, a sum
equal to the aggregate
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anmount of all costs and expenses (including attorney's
fees) as deternm ned by the Conm ssion to have been
reasonably incurred by the mner, applicant for
enpl oynment or representative of mners for, or in
connection with, the institution and prosecution of
such proceedi ngs shall be assessed the person conmitting
such violation.

The general subject of the Mne Act's renedies for
di scrimnation are discussed in detail by the Comrission in its
Nort hern Coal Company and Bel va Coal Conpany decisions, 4 FNMSHRC
126 and 982 (1982), and the parties' attention is invited to
t hose deci si ons.

During the hearing in this matter, the parties stipulated as
to certain matters concerning M. Eldridge' s enploynent status
(see pg. 2 of this decision). In addition, M. Eldridge
testified as to other enploynments held by him as well as his
efforts to seek enpl oynent since his discharge by the respondent
on August 6, 1981 (Tr. 60-61). He also alluded generally to
certain nmedi cal and dental expenses incurred by his fam |y during
his period of unenploynment (Tr. 62). However, the parties have
not had an opportunity to file, nor have they filed, any detailed
docunentation with respect to the question of the conpensation
due M. Eldridge in the event he prevailed in this case. In this
regard, it seens clear to nme that pursuant to the terns of
section 105(c) of the Act, as well as the case law on this
subject, that M. Eldridge is entitled to the aforenentioned
item zed relief which he has requested.

CORDER

1. Respondent IS ORDERED to reinstate M. Eldridge to his
former position with full backpay plus interest, from August 6,
1981, to the date of his reinstatenent, with all of his seniority
rights intact as noted in requested relief No. 3 above, at the
same rate of pay, on the sane shift, and with the same status and
classification that he woul d now hold had he not been di scharged.

2. Respondent 1S ORDERED to compensate M. Eldridge for all
legitimate medi cal expenses incurred by himsince the date of his
di scharge, which woul d have been covered by any enpl oyee nedi ca
i nsurance carried by the respondent for his or his famly's
benefit, reinbursenent or coverage of which would have been
af forded hi m had he not been discharged.

3. Respondent 1S ORDERED to expunge from M. Eldridge's
personnel records and files any reference to the di scharge of
August 6, 1981.

4. Respondent IS ORDERED to conpensate M. Eldridge for any
reasonabl e personal expenses incurred by himin the institution
and prosecution of his discrimnation conplaint.

5. Respondent 1S ORDERED to reinburse M. Eldridge for all
reasonabl e attorney's fees incurred by himas a result of his



institution and prosecution of his discrimnation conplaint.



~467

IT 1S FURTHER ORDERED t hat counsel confer with each other with
respect to the amount of back pay and ot her conpensation due
under the above order, including the anount of any clainmed costs
and attorney's fees, and any agreements, stipul ations, and/or
settlenents in this regard are to be filed with ne in witing
within fifteen (15) days of the receipt of this decision. If
counsel cannot agree, they are to notify me of this in witing
within the 15 day period. 1In the event of any di sagreenents, the
parties are further directed to state their respective positions
on those conpensation i ssues where they cannot agree, and they
shall submit their separate proposals, with docunentation and
supporting argunments in witing within twenty five (25) of the
recei pt of this decision. For purposes of fixing the
conpensati on due M. Eldridge, including the awardi ng of any
attorney fees and other costs, | retain jurisdiction of this
nmatter.

Ceorge A. Koutras
Admi ni strative Law Judge



