CCASE:

SOL (MBHA) V. ARCH M NERAL
DDATE:

19830311

TTEXT:



~468

Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR M NE SAFETY AND CIVIL PENALTY PROCEEDI NG
HEALTH ADM NI STRATI ON ( MSHA) ,
PETI TI ONER DOCKET NO WEST 80-479
V.

ARCH M NERAL CORPCRATI ON,
RESPONDENT

Appear ances:
Katherine Vigil Esq. Ofice of
Henry C. Mahl man Associ ate Regional Solicitor
United States Departnent of Labor
Denver, Col orado,
for the Petitioner

Brent L. Mbdtchan Esg.
Arch M neral Corporation
St. Louis, Mssouri,
for the Respondent

Bef or e: Judge John J. Morris
DEC!I SI ON

The Secretary of Labor, on behalf of the Mne Safety and
Heal th Admini stration, (MSHA), charges respondent, Arch M neral
Corporation, with violating Title 30, Code of Federal Regulations,
Section 77.1710(i), (FOOTNOTE 1) a regul ati on adopted under the
Federal M ne Safety and Health Act, 30 U S.C. 801 et seq.
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After notice to the parties a hearing on the nerits was held in
Laram e, Wom ng

The parties filed post trial briefs.
| SSUES

The threshold issue is whether the MSHA inspector acquired
sufficient information to justify the issuance of the citation

An additional issue is whether an operator is relieved from
liability for a violation of the seat belt regul ati on when he
shows that his policy "required" the use of such seat belts.

STI PULATI ON

The parties stipulated that this m ne produces annually
2,719,890 production tons of coal of respondent's total annua
producti on of 8,719,876 tons. In the prior 24 nonths no
violations of this regulation have been assessed agai nst
respondent. Finally, respondent's ability to remain in business
will not be inpaired by paynment of the proposed penalty (Tr. 6,
7).

SECRETARY' S EVI DENCE

John Thonpson, a federal coal nine inspector experienced in
m ni ng, inspected the Seminoe No. 1 mine on April 21, 1980 (Tr.
19)

Close to the entrance ranp, on a coal bench, a D9
Caterpillar bulldozer appeared in a nearly upset condition. It
was tilted at a 35 to 40 per cent angle (Tr. 19, 20, 29, 30).

The dozer had been working the coal bench when the outer edge of

t he bench collapsed (Tr. 20). One 24 inch track was on the bench
and one was below it (Tr. 20-22, P 1). The dozer, equipped with

an encl osed cab, had roll-over protection (Tr. 30).

I nspect or Thonpson didn't see the dozer in operation but the
engi ne was warm (Tr. 23). He spoke to the operator who said he
hadn't been wearing the seat belt (Tr. 30). The inspector, after
view ng the seat belt, concluded the belts weren't being used.
They were under the seat, had an appearance of non-use, and had
dust and hand prints on them (Tr. 30-31, 43, 44).

The dozer was in an area where equi pnment gets dusty (Tr.
44) .
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The roll-over structure protects the dozer operator. The seat
belts al so prevent the operator from being thrown out of the cab
of the 70,000 pound vehicle (Tr. 31).

The inspector was aware of accidents involving simlarly
equi pped vehicles (Tr. 32-35).

RESPONDENT" S EVI DENCE

Steve Edwards and Janes Baxl ey, experienced in safety,
oversee respondent’'s conpliance with MSHA regul ations (Tr.
61-63).

Respondent's written rules provide that "seat belts nust be
worn in vehicles where roll-over protection is provided (Tr. 64,
R 1 on page 6). Respondent's own enforcenent procedure includes
progressive penalties for violations (Tr. 65). Respondent's
safety rules are distributed to workers. This included Ken
Braden, the bull dozer operator (Tr. 67, 68, Rl, R2).

Respondent's previous miner training for operator Braden was
conpleted July 27, 1979. The training dealt with seat belts as
well as their inportance and repair (Tr. 69-71). Slides dealt
with roll-over accidents (Tr 71).

Braden al so received new task training which was conpl et ed
on April 21, 1980 (Tr. 72-75, R3, R4). The training for a
scraper operator, approved by MSHA, covers seat belts (Tr. 74-76,
R 4).

Macklin R Mller, the reclamation foreman, trai ned Braden
(Tr. 78, 95-96).

Conpany policy is to issue its own citation if a worker
receives an MsHA citation (Tr. 99, 100, R6). Braden, due to the
policy, received a citation fromrespondent's safety director
James Baxley (Tr. 101, R6). Conpany citations remain in a
worker's file for a year after they are issued. They are then
renoved (Tr. 100).

Some 18 to 20 supervisors, which would include pit and
recl amati on foremen, conpany safety inspectors, and upper |evel
m ne managenment may issue citations (Tr. 103-104).

Baxl ey asked Braden if he was wearing his seat belt and he
replied affirmatively. But when he was asked a second tine he
said he wasn't wearing the belt or sonething to that effect (Tr.
106, 107).
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DI SCUSSI ON

The evidence, as noted herein, is uncontroverted. The
Secretary establishes the events that occurred on the day of the
i nspection. Respondent counters with its safety program
consi sting of education, training, and enforcenent relating to
seat belts.

The threshold issue is whether the inspector may issue a
citation alleging a violation of 0O077.1710(i) relying on the
facts he observed on this particul ar day.

Section 104(a) of the Act, 30 U S.C. 814(a), provides the
Secretary may issue a citation upon inspection or investigation
if "he believes that an operator . . . has violated this Act,
or any mandatory health or safety standard . . . ." The
| egislative history dealing with this portion of the Act does not
address this point. Legislative Hstory of the Federal M ne
Safety and Health Act of 1977, 95th Congress, 2nd Session, 618.
But, in considering the renedial purposes of the Act, | concl ude
that the belief of the Secretary does not necessarily require the
Secretary's representative to observe the operative fact of the

violation to issue a citation. In other words, as in this
factual setting, he is not required to observe the driver sans
seatbelt in the seat on the dozer. It is true that the inspector

did not see that occur, but he may rely on other circunstances.
To hold ot herwi se would reduce mine safety to a gane akin to hide
and seek. The Act does not countenance such a charade.

Here the inspector observed the dozer at a tilt, its notor
warm the seat belt under the seat, the seat belt dusty. He
tal ked to Braden, the operator. The operator adnmitted he hadn't
been wearing the belt (Tr. 30). The totality of these facts are
sufficient to establish the belief of the Secretary that a
viol ati on occurred.

In support of its position that an inspector nust see the
actual operative event establishing a violation, respondent cites
t hese cases: Pennsylvania d ass Sand Corporation, 1 FMSHRC 1191
(1979) (Koutras, J); Eastern Associated Coal Corp., MRG 73-336
(1974) and Burgess M ning and Construction Corp., BARB 78-91-P
(Cook, J).

At the outset | note that all of the above cases are
unrevi ewed deci si ons of Conm ssion Judges. They are not binding
on ot her Judges, Commission Rule 29 C F. R 2700.73. But a
careful reading of such cases indicates they are not factually
controlling.

In Pennsyl vani a @ ass Judge Koutras rejected MSHA s position
whi ch "appears to be that any tinme anyone advi ses an inspector of
some past condition or practice outside of the inspector's own
personal know edge or observations, the inspector nmust issue a
citation" (Enphasis added), 1 FMSHRC at 1210. In the instant
case the inspector made personal observations as described above.
These observations and conversations establish a prima facie case



for a violation of the regulation, Cf. Pennsylvania d ass at
1212.
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In Eastern Associ ated Coal Corporation Judge Merlin vacated a
wi t hdrawal order for the alleged violation of 30 C.F. R 75.400-2.
That case is not factually rel evant.

In Burgess M ning Judge Cook refused to sustain a violation
based solely on the hearsay statenents of a "truck driver" and a
"truck foreman". Judge Cook noted MSHA coul d have subpoenaed the
persons who made the statenents or "the inspector could have
personal |y checked the brakes.” (Slip op. at 6).

In the cited cases relied on by respondent, the inspector
did not observe the violation nor did he acquire any probative

circunstantial evidence indicating that a violation existed. 1In
this case, the facts observed by Inspector Thonmpson justify his
belief that a violation occurred. It accordingly follows that

the citation was | egally issued.

The secondary issue on this case concerns the construction
of 30 CF. R 77.1710. The central focus of the case now becones
whet her the coal operator "required" the use of seat belts rather
t han whet her the dozer operator in fact used the seat belt.
Respondent, in its post trial brief, urges that the regul ation
shoul d be constructed as it was in North Anerican Coal Conpany, 3
| BVA 93 (1974).

The gist of the cited case is that when the regul ation
mandat es that seat belts "shall be required" an operator is in
conpliance if it has a safety system designated to assure that
all reasonable efforts are enployed to insure that mners wear
such "required" protective equi pnent and that such "requiremnment”
is enforced with due diligence.

The Secretary's post trial brief states that a case
factually simlar to North American is now pendi ng on review
before the Conmi ssion in Southwestern Illinois Coal Corp., 3
FMSHRC 871 (1981), (Koutras, J). But, the Secretary correctly
observes that the Conm ssion's disposition of Southwestern
I[Ilinois may or may not affect the instant case. However, this
Judge is obliged to follow the doctrine expressed in North
Ameri can as binding precedent. New Jersey Pul verising Conpany, 2
FMSHRC 1686 (1980) .

The Secretary may have anticipated the foregoing ruling
because he states that even by North American standards, no
def ense has been established. He argues that respondent has
shown little nore than a general safety program In short, the
Secretary asserts that neither respondent’'s safety program nor
its enforcement procedures constitute the kind of thorough and
conprehensive programrelied on by the Board in North American
The Secretary characterizes the programin North Anerican as one
designed to elimnate a particul ar hazard through constant
rem nders to enpl oyees. Respondent, he argues, has no such
conpar abl e programregul arly enphasi zing to the enpl oyees the
need to wear seat belts in certain vehicles (Brief at 6-7).
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| disagree. Respondent educates, trains, and enforces.

Concerni ng education: It's safety handbook is distributed
to its workers. The handbook provides, in part, that:

Seat belts nust be worn where rollover
protection i s provided
(Tr. 64,67, R 1 at page 11)

A sticker entitled "pre-shift exam nation", (yellowin color and
measuring 3 inches by 6 1/2 inches), refers to "seat belt" (Tr.
79, 80, R 4A). This exhibit was furnished with a training packet
(Tr. 79).

Concerning training: In 1979 respondent used a persona
protection nodule dealing with the inportance of seat belts.
Braden attended the session (Tr. 71, 87).

In January 1979 a "safety check list" menorandum was i ssued
to the miners and the nane of Ken Braden appears on the exhibit
(R5). The three page nmenorandum states, in part:

BE SURE TO -
1.-
e) Seatbelts - nust use-

An MSHA formindicates Braden received mner training in 1979. He
conpleted the training July 27, 1979 (R2, MSHA form 5000-23).

Braden al so received the new task training course from
Macklin MIller. He conpleted the training on April 21, 1980,
whi ch happened to be the day of this inspection (Tr. 73, 78, R3,
MSHA certificate of training form#5000-23). The MSHA approved
training course includes seat belt training (Tr. 75, 76).

Concerni ng enforcenment: Wbrkers have been disciplined for
violating regulations in the conpany handbook (Tr. 88). It is
conpany policy to issue its own citation when a worker receives
an MSHA citation. Braden received a citation at the date and
tinme of the MSHA citation. The MSHA citation indicates it was
i ssued at 1750. This 24 hour clock is equivalent to the tinme on
the conpany's citation of 5:50 p.m on the sane date (Tr. 99,
Citation, R6).

The foregoi ng uncontroverted evi dence pl aces respondent
within the doctrine expressed in North American. In sum
respondent has avoided liability under the regul ation
notw t hstanding the fact that a prima facie case for the
violation of 30 CF. R 77.1710(i) exists.
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Based on the foregoing finding of facts and concl usi ons of
law, | enter the follow ng:
ORDER
Citation 828398 and all proposed penalties therefor are
vacat ed.
John J. Morris
Admi ni strative Law Judge
FOOTNOTE START HERE-
1 The cited regul ation provides as foll ows:
077.1710 Protective clothing; requirenents.
Each enpl oyee working in a surface coal mne or in the
surface work areas of an underground coal mne shall be required

to wear protective clothing and devices as indicated bel ow

(i) Seatbelts in a vehicle where there is a danger of
overturning and where roll protection is provided.



