CCASE:

SCL (MSHA) V. SOQUTHERN OH O CCAL
DDATE:

19830314

TTEXT:



~479

Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceedi ng
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SOQUTHERN OH O COAL COVPANY,
RESPONDENT

DECI SI ON

After remand fromthe Court of Appeals and the Conm ssion
this matter is before nme on the parties' waiver of hearing and
cross notions for sunmary deci si on. (FOOTNOTE 1) The dispositive
issue is narrow. The operator clains that because the Court of
Appeal s deci sion was "clearly erroneous” | have jurisdiction and
authority to consider de novo the question of |aw decided
adversely to the mining industry in UMWv. FMSHRC, 671 F.2d 615
(D.C. CGr.), cert. denied, u. S , Cctober 12,

1982. The Secretary and the Union intervenor contend that "Il aw
of the case" principles preclude reconsideration of the question
adj udi cated by the Court of Appeals. | agree.

Applicable Principle

Law of the case principles are designed to nmaintain
consi stency and avoid reconsideration of matters once deci ded
during the course of a single continuing lawsuit. They are based
on the desire to protect both the judiciary and the parties
"agai nst the burdens of repeated reargunment by indefatigable
di ehards.” Wight-MIIler-Cooper, Federal Practice and Procedure O
4478.
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Al t hough a conmon | abel is used, at |east four distinct sets of

circunmstances are enbraced in "law of the case principles.” Id.
The only one with which we are concerned is the duty of a trial
tribunal, including an adm nistrative agency, to honor the fina

decision of a reviewi ng court on a question of statutory
i nterpretation.

A deci sion by an appellate court is considered final for
pur poses of establishing the Iaw of the case if it represents the
conpletion of all steps in the adjudication of the issue by the
court short of any steps needed to effect execution or
enforcenent of the court's decision. Thus, a ruling is final for
pur poses of applying the law of the case if it is intended to put
at rest a question of statutory interpretation
Wight-MI1ler-Cooper, supra; Restatenment of Judgments (Second) O
13 (1982). Consequently, where a federal court of appeals
enunci ates a rule of lawto be applied in the case at bar it not
only establishes a precedent for subsequent cases under the
doctrine of stare decisis, but the rule of [ aw which other
tribunals owi ng obedience to it nust apply to the sanme issues in
subsequent proceedings in that case. 1B Mwore's Federal Practice
Par. 0.040(1), 0.404(10).

The claimthat | have discretion to "start afresh” to
determ ne the issue of statutory construction adjudicated by the
court of appeals is clearly incorrect. It is "famliar doctrine
that a | ower court is bound to respect the mandate of an
appel l ate tribunal and cannot reconsider questions which the
mandate has laid to rest.” FCC v. Pottsville Broadcasting Co.
309 U.S. 134, 140 (1940).

Even if | disagreed with the court of appeals decision, | am
not, as the trial tribunal, at liberty to sit as a review ng
authority on the court's decision or on the wi sdom of the
Conmi ssion's instructions to apply the court's decision in
further proceedings in this case. Hayes v. Thonpson, 637 F.2d
483, 487 (7th Cir. 1980); Mrrow v. Dillard, 580 F.2d 1284, 1289
(5th Gr. 1978); U S. v. Turtle Mn. Band of Chippawa I ndi ans,

612 F.2d 517, 520 (C&t. dns. 1979).

The Suprenme Court stated the applicable rule at an early
date and has followed it ever since:

VWhat ever was before the court, and is disposed of, is
considered as finally settled. The inferior court is
bound by the decree as the |aw of the case; and nust
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carry it into execution, according to the nmandate.
They cannot vary it or examine it for any other purpose
than execution; or vary it or examne it for any other
pur pose than execution; or give any other or further
relief; or review upon any matter deci ded on appea
for error apparent; nor interneddle with it, further
than to settle so nmuch as has been renmanded. Ex parte
Sibbald v. United States, 12 Pet. 488, 492 (1838), 9
L. ed 1167.

Accord: Sanford Fork & Tool Conpany, 160 U.S. 247, 255 (1895);
FCC v. Pottsville Broadcasting Co., supra; Briggs v. Pennsylvania
Railroad Co., 334 U S. 304, 306 (1948); Vendo Co. v. Lektro-Vend
Corp., 434 U.S. 424, 427-428 (1978).

In this respect, |law of the case doctrine mrrors the
doctrine of collateral estoppel. See United States v. Mbser, 266
U S 236, 242 (1924); Mntana v. United States, 440 U.S. 147, 162
(1979). [A fact, question or right distinctly adjudged by an
appel | ate court cannot be disputed in subsequent proceedi ngs even
t hough the determ nati on was reached upon an erroneous view or by
an erroneous application of the law.] Conpare SEC v. Chenery
Corp., 332 U.S. 194, 200-201 (1947); FCC v. Pottsville
Broadcasting Co., supra, 309 US. 145. [On renmand Conmi ssion is
bound to act on, respect and follow the court's determ nati on of
a question of |aw even though agency retains authority, after
correcting the legal error, to reach sanme result if it can show
that result is in accord with the court's prior ruling and its
| egi sl ati ve nmandate. ]

| find there is no dispute as to the neani ng or scope of the
appel l ate decision; that it is the law of this case; and that
under the orders of remand fromboth the court and the Conm ssion
I am conpelled to apply the Court of Appeals holding to further
proceedings in this case.

This is particularly so since the only basis for the
extraordinary relief requested is the tinme-wrn assertion that
Congressman Perkins's addendumto the Conference Conmittee Report
is dispositive of the issue of liability for wal karound
conpensati on--an assertion which the Court of Appeals thoroughly
consi dered and unequi vocal ly rejected.

It follows that the trial judge in this proceeding has no
discretion to effect a de novo review of the correctness or
propriety of the appellate decision or of the order of renand,
and that any attenpt on his part to do so would be an injudicious
usurpation of an authority possessed only by the Suprene Court.
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Socco's attenpt to redact the instructions which acconpanied
the orders of remand is hardly reassuring. As the record shows, this
matter was not remanded to the trial judge to do with as he
pl eases. Both orders nmade clear that this was not a sinple
remand but a "remand for further proceedi ngs consistent with the
court's decision in UMM v. FMSHRC, 671 F.2d 615." Since Socco
did not oppose entry of either order of remand or the
acconpanying instructions, it hardly has standing at this late
date to conplain of the terns.

I find farfetched the claimthat the Court of Appeals acted
in excess of its jurisdiction and authority in remandi ng the
matter with directions to di spose of the case in a manner "not
i nconsistent with its decision” and adjudication in UMM v.
FMSHRC, supra. The Judicial Code as well as the Mne Safety Law
and the general equity powers of the federal court provide anple
authority for the court's remand order. 28 U S.C. [102106; 30
U S C 0816(a)(1). See Ford Mdtor Co. v. NLRB, 305 U.S. 364,
372-375 (1939).

Furthernore, section 113(d)(2)(C of the Act specifically
aut hori zes the Conmmission to remand a case to the adm nistrative
| aw judge for such "further proceedings as it may direct." The
Conmi ssion's direction was to di spose of this case in a manner
"consistent with the court's order.” 4 FNMSHRC 856 (1982).

Despite this clear and unequi vocal directive, the operator
wi th al nost casual insouciance urges the trial judge engage in

what is tantanount to an act of civil disobedience. | cannot in
all good consci ence accept the operator's advocacy of a position
so subversive of the judicial process. | firmly decline,

therefore, the invitation to emascul ate judicial review and fl out
t he deference and respect due the law, the Court and the
Conmi ssi on.

The operator cites no case in which a trial or other
inferior tribunal, including an adm nistrative agency, was ever
found justified in ignoring the | aw of the case sinply because
t he agency, without any interimchange in the facts or the I aw,
bel i eved the court's adjudication to be erroneous. The |eading
case to the contrary is City of Ceveland, Chio v. Federal Power
Comi n, 561 F.2d 344, 346 (D.C. Cr. 1977) in which the court held
t hat :

The decision of a federal appellate court establishes
the I aw binding further action in the litigation by
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anot her body subject to its authority. The latter is
wi t hout authority to do anything that is contrary to
either the letter or the spirit of the mandate
construed in the light of the opinion of the court
deciding the case, and the higher tribunal is amply
armed to rectify any deviation through the process
of mandarus ... These principles, so famliar
wi thin the heirarchy of the judicial benches,
i ndul ge no exception for review of adm nistrative
agenci es.

Accord: Anerican Trucking Ass'n v. ICC, 669 F.2d 957 (5th Cr.
1982); Yablonski v. UMM, 454 F.2d 1036, 1038 (D.C. Cir. 1971);
Al | egheny Ceneral Hospital v. NLRB, 608 F.2d 965, 970 (3rd Cr.
1979).

In Northern Helex Co. v. United States, Chief Judge Friedman
had occasion to explore in depth the consequences of a trial
judge's "blatant disregard" of his obligation to carry out the
mandat e of an appellate court. He concluded a trial judge who
fails or refuses to conply with the clear nmandate of an appellate
court commts a serious offense against the judicial code. 634
F.2d 557, 560-561 (C. dnms. 1980). Thus, the law of the case is
not a mere rule of comty or practice. It establishes the
substantive | aw which [ower courts and adm nistrative agencies
must apply to the sane issues in subsequent proceedings in the
same case. Mrrowv. Dillard, supra, 580 F.2d 1289; Gty of
G eveland, Chio v. FPC, supra; Medford v. Gardner, 383 F.2d 748,
758-759 (6th Gr. 1967).

Consequently, once a case has been decided on appeal, the
rul e adopted is to be applied, right or wong, absent exceptiona
circunstances, in the ultimte disposition of the lawsuit.
Schwartz v. NMS Industries, Inc., 575 F.2d 553, 554 (5th Cr.
1978). The exceptional circunstances are that (1) the evidence
on a subsequent trial is substantially different, (2) controlling
aut hority has since nade a contrary decision on the | aw
applicable to the issues previously adjudicated, or (3) the
deci sion was clearly erroneous and its application would work a
mani fest injustice. Wite v. Murtha, 377 F.2d 428, 432 (5th Cr.
1967); EECC v. Intern. Longshoremen's Ass'n, 623 F.2d 1054, 1058
(5th Cr. 1980, cert. denied, 451 U S. 917 (1981).

The operator does not contend that exceptions 1 or 2 apply
or that failure to reconsider the question of 103(f) coverage in
this proceeding will result in any manifest
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injustice. (FOOINOTE 2) Wth respect to the third exception, | find
mere doubt that the decision of the Court of Appeals was correct is no
basis for concluding that the decision was clearly erroneous. In

t he absence of a clear, as distinguished froman arguable or

debat abl e, conviction of legal error by the Court itself, |aw of

t he case principles preclude reopening an adjudi cated questi on of

| aw nmerely because of doubt as to the correctness of the origina
deci sion. Zdanok v. didden Co., 327 F.2d 944, 952-953 (2d Cr.),
cert. denied, 377 U.S. 934 (1964); U S. v. Turtle Mn. Band of

Chi ppewa I ndi ans, supra, 612 F.2d 521. Consequently, the

appel late tribunal itself will decline to reconsider its prior
decision in the same case, unless there is a strong show ng of
clear error such as failure to consider a controlling precedent

by the Suprene Court. Mrrow v. Dillard, supra, 580 F.2d 1292

The claimthat clerical errors in the original citation or
the 10 week delay in its issuance are fatal to its validity is
Wi thout nerit.

The operator originally chose to waive an evidentiary
hearing and to submit its contest on a notion to disnmiss or for
summary decision. Until after remand, it never clainmed there was
any issue of fact that depended upon the fading nmenories of
wi tnesses. Further, it has failed to disclose what those facts
m ght be. As the operator has conceded this is not a case that
i nvol ved a conpl ex factual pattern or that required eval uati on of
the credibility of witnesses or the resolution of direct or
tangential conflicts in oral or docunmentary evidence.
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The fact that the operator chose not to challenge the citation
until 16 weeks after the penalty was proposed rather than 30 days
after issuance is indicative of the fact that its recently
al | eged concern with delay and "reasonabl e pronptness” is nore an
argunent of expedience than enlightnent. | find the operator has
failed to show that its right to a fair hearing on the issues it
chose to contest was in any way prejudiced by the delay in
i ssuance of the citation

Finally, of course, |I note that the | egislative history of
section 104(a) states that "issuance of a citation with
reasonabl e pronptness is not a jurisdictional prerequisite to any
enforcenent action.” H Rpt. 95-181, 95th Cong., 1st Sess. 30
(1977).

Fi ndi ngs

The prem ses considered I find the violation charged did, in
fact, occur. After considering the statutory criteria in
mtigation including the operator's good faith reliance on
Congressman Perkins's addendumto the Conference Report, |
concl ude the anount of the penalty warranted is $150.

O der

Accordingly, it is ORDERED that the citation contested be,
and hereby is AFFIRMED. It is FURTHER ORDERED that for the
violation found the operator pay a penalty of $150 on or before
Friday, April 8, 1983 and that subject to paynment the capti oned
matter be DI SM SSED

Joseph B. Kennedy
Admi ni strative Law Judge

FOOTNOTES START HERE-

1 The chronol ogy of events leading to remand of the matter

to the original trial judge, his recusal, and reassignment of the
matter to this judge is set forth in the parties briefs and the
record after renand

2 To reconsider in this case would put this operator in a
preferred position since the Court of Appeals decision has,
pursuant to the Conm ssion's orders of renmand, been applied to
all other operators simlarly situated as a result of the Court's
reversal of the Conm ssion's Helen M ning decision, 1 FMSHRC 1796
(1979). Further, in three other proceedings arising subsequent to
this one Socco and its affiliated corporations seek to relitigate
in other circuits the question decided by the Court of Appeals in
this case. Other operators are proceeding along parallel lines in
what appears to be massive resistence by the industry to the
Court of Appeal s decision



