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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

KANAWHA COAL COVPANY, Cont est of Order
CONTESTANT
Docket No. WEVA 82-58-R
V. Order No. 906148 10/19/81
SECRETARY OF LABOR, Madi son No. 1-A M ne

M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) ,

RESPONDENT
SECRETARY OF LABOR Cvil Penalty Proceeding
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. WEVA 82-177
PETI TI ONER A.C. No. 46-04945-03029V
V. Madi son No. 1-A M ne
KANAVWHA COAL COVPANY,
RESPONDENT
DEC!I SI ON
Appear ances: Harold S. Al bertson, Jr., Esq., Hall, Al bertson &

Jones, Charl eston, West Virginia, appeared for

Kanawha Coal Conpany

Agnes M Johnson-W/Ison, Esq., Ofice of the Solicitor,
U S. Department of Labor, Phil adel phia, Pennsyl vani a,
appeared for the Secretary of Labor

Bef or e: Admi ni strative Law Judge Broderick
STATEMENT OF THE CASE

An order of w thdrawal was issued under section 104(d) (1) of
the Federal M ne Safety and Health Act of 1977 on Cctober 19,
1981. The order alleges a violation of 30 CF.R [75.200 in
that the roof control plan was not being followed at the No. 1
Pillar, 003 section of the subject mne. The order was nodified
on Cctober 28, 1981, to a 104(d)(1) citation after a review of
MSHA records disclosed that a clean inspection had taken place
since the last unwarrantable failure citation had been issued to
the subject mne. MSHA thereafter filed a petition for a civil
penalty for the violation alleged in the citation. The two cases
were consol idated for the purposes of hearing and deci sion



~514

Pursuant to notice, the case was heard on the nmerits on Novenber
16, 1982, in Charleston, West Virginia. Henry Janmes Keith and
Billy R Browning, Federal coal mne inspectors, testified on
behal f of the Secretary. Richard J. Smith and Mark Allen Wrkman
testified on behalf of the operator. Both parties have filed
post hearing briefs.

Based on the entire record and considering the contentions
of the parties, | make the foll ow ng decision

1. At all times pertinent to this decision, Kanawha Coa
Conmpany (the operator) was the owner and operator of the Madi son
No. 1-A M ne in Boone County, West Virginia

2. The subject mne produces goods which enter interstate
commerce and its operation affects interstate commrerce.

3. There is no evidence in the record concerning the size
of the business of the operator nor as to its history of prior
vi ol ati ons.

4. The inposition of penalties in this case will not affect
the operator's ability to continue in business.

5. On Cctober 19, 1981, Federal M ne Inspector Henry Keith
i ssued a withdrawal order in which he charged that

"The roof control plan was not being conplied with at
the No. 1 Pillar 003 Section in that adequate roof
supports had not been installed to narrow t he roadway
to the required 16 feet width and additional turn post
had not been installed into the pillar that had to be
extracted."

6. On Cctober 19, 1981, when Inspector Keith entered the
subj ect mne, the 003 Section was engaged in retreat m ning,
extracting pillars with a continuous m ner

7. The roof control plan in effect at the subject mne on
Cct ober 19, 1981, provided (Drawing No. 4, page 20) that two
pillars were to be mned together in the foll ow ng sequence:
cuts 1, 3 and 5 to be taken fromthe center of Pillar No. 1; cuts
2 and 4 fromthe center of Pillar No. 2; cuts 6 thru 11 fromthe
left side of Pillar No. 1; cuts 12 through 17 fromthe right side
of Pillar No. 1, cut 18 fromthe center of Pillar No. 2; cuts 19
through 24 fromthe left side of Pillar No. 2 and cuts 25 through
30 fromthe right side of Pillar No. 2. The cuts fromthe center
were 20 feet wide and fromthe sides 10 feet wide. Two "fenders”
(4 x 4 triangles) were to be left in each pillar
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8. The plan required that 2 rows of breaker posts be installed
between Pillar 1 and 2 at the inby end of the pillars; that 2
rows of breaker posts be installed outby the left side of Pillar
No. 1; that turn posts and roadway posts be installed to the
right of the breaker posts, limting the roadway between the
pillar being mned and the next pillar outby and extendi ng one
full pillar outby the pillar being m ned. These posts nmust be
set before the first cut. Before the second cut (frompillar No.
2), breaker, turn, and roadway posts must be set outby pillar No.2.

9. Inits retreat mning on section 003 in the subject
m ne, the operator always cuts in sequence fromleft to right.

DI SCUSSI ON

On this issue, the testinmony of Inspector Keith differs from
that of the operator's w tnesses, Smith and Wrknman. Since the
latter were nore famliar with the mning sequence followed in
the subject mne, | amaccepting their testinony on the question

10. At the tinme Inspector Keith arrived at the area of No.
1 pillar, it had been entirely m ned except for the last two cuts
(nunbers 16 & 17 on the roof control plan). Two cuts (Nunbers 2
& 4) had been renoved frompillar No. 2. Pillars 3 and 4 (to the
right of pillar 2) had not been m ned.

DI SCUSSI ON

In maki ng these findings, | am again accepting the testinony
of M. Smith and M. Wrkman which differed fromthat of
Inspector Keith. This follows fromand is consistent with
findings of fact No. 9.

11. Breaker posts, turn posts and roadway posts had been
set outby Pillar No. 1 prior to the first cut being taken. The
roadway posts limted the roadway between Pillar No. 1 and the
next pillar outby to 16 feet. These posts were standing at the
time Inspector Keith arrived at the face area.

DI SCUSSI ON

On this critical issue the testinmony is in conflict.
accept the testinony of the witnesses for Respondent because it
is consistent with their prior testinony which | accept above.
bel i eve the inspector was possibly confused, as Respondent
suggests, because he travelled to the face between pillars 2 and
3, and apparently thought pillar 2 was pillar 1, and that the
operator had begun mining pillar 3 on a right to |left sequence
wi thout setting the required turn and roadway posts.
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12. Wile Inspector Keith and M. Smith were sitting outby
Pillar No. 2, they heard a noise frombehind the |ine curtain
outby the pillar. They proceeded through the curtain and found
that the section foreman Burton had been struck by a roof fal
while setting wing posts between Pillar 1 and Pillar 2. The
i nspector and M. Smith assisted in getting M. Burton to the
outside and did not return to the section that shift. The injury
to the foreman was not related to any all eged violation of the
roof control plan. The order was issued after the inspector |eft
the section. M. Smth mstakenly believed that it referred to
pillar No. 3 and did not discuss it with the inspector

13. If the condition cited by the inspector had existed (
have found it did not) it would be of such nature as could
significantly and substantially contribute to the cause and
effect of a m ne safety hazard.

REGULATORY PROVI SI ON
30 C.F.R [O75.200 provides:

Each operator shall undertake to carry out on a
continuing basis a programto inprove the roof control
system of each coal mne and the nmeans and neasures to
acconpl i sh such system The roof and ribs of al
active underground roadways, travelways, and worKking
pl aces shall be supported or otherw se controlled
adequately to protect persons fromfalls of the roof or
ribs. A roof control plan and revisions thereof
suitable to the roof conditions and m ning system of
each coal mne and approved by the Secretary shall be
adopted and set out in printed formon or before My
29, 1970. The plan shall show the type of support and
spaci ng approved by the Secretary. Such plan shall be
reviewed periodically, at |east every 6 nonths by the
Secretary, taking into consideration any falls of roof
or ribs or inadequacy of support of roof or ribs. No
person shall proceed beyond the |ast permanent support
unl ess adequate tenporary support is provided or unless
such temporary support is not required under approved
roof control plan and the absence of such support will
not pose a hazard to the mners. A copy of the plan
shall be furnished to the Secretary or his authorized
representative and shall be available to the m ners and
their representatives.
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| SSUES

1. Did the operator violate the provisions of its approved
roof control plan on Cctober 19, 1981, by failing to provide
adequat e roof supports at the No. 1 pillar, 003 Section to narrow
the roadway to 16 feet and by failing to install turn posts into
the pillar being extracted?

2. If the answer to issue 1 is affirmative, was the
viol ations significant and substantial ?

3. If the answer to issue 1 is affirmative, was the
violation due to the operator's unwarrantable failure to conmply
wi th the standard?

4. If the answer to issue 1 is affirmative, what is the
appropriate penalty for the violation?

CONCLUSI ONS OF LAW

1. Kanawha Coal Conmpany was subject to the provisions of
the Federal M ne Safety and Health Act in the operation of its
Madi son No. 1A Mne at all times pertinent herto, and the
under si gned Admini strative Law Judge has jurisdiction over the
parties and subject matter of this proceedi ng.

2. MSHA failed to establish that a violation of 30 CF. R O
75.200 took place on Cctober 19, 1981. Specifically, the
evi dence does not establish that the approved roof control plan
was not being conplied with at the No. 1 pillar, 003 section of
the subject mne, in that adequate roof supports were not
installed to narrow the roadway to 16 feet and turn posts were
not installed into the pillar that was bei ng m ned.

DI SCUSSI ON

As both posthearing briefs point out, the issue in this case
is largely one of credibility. 1In general, | am accepting the
testimony of Respondent over the sharply contradictory testinony
of MSHA for the follow ng reasons: The testinony of Respondent's
safety director is supported by a union m ner who has no direct
interest in the outcone of this litigation. The inspector was
clearly in error with respect to the procedure foll owed by
Respondent in recovering pillars (it always proceeded fromleft
to right). Respondent's w tnesses were clearly nore
know edgeabl e
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concerning the conditions on the section. Finally, | believe the
i nspector may have been di stracted because of the roof fall and
injury (which were not related to the alleged violation) and did
not accurately recall the conditions on the section when he wote
t he order.

3. Since no mandatory safety standard was viol ated, the
citation nust be vacated and no penalty inposed.

CORDER

Based upon the above findings of fact and concl usions of |aw
IT IS ORDERED that the contest of the order/citation is GRANTED,
the order/citation is VACATED;, the petition for the assessnent of
a civil penalty is DI SM SSED.

Janes A. Broderick
Admi ni strative Law Judge



