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Bef or e: Judge Koutras
Statement of the Proceedi ng

This matter concerns a discrimnation conplaint filed by the
conpl ai nant agai nst the respondent pursuant to section 105(c)(3)
of the Federal M ne Safety and Health Act of 1977, 30 U.S.C. 801
et seq. Conplainant clains that he was unlawfully discrim nated
agai nst and di scharged fromhis job by the respondent for
engaging in activity protected under section 105(c)(1) of the
Act. Respondent filed a tinely answer denying any discrimnation
and asserting that the conplai nant was di scharged for just cause.
A hearing was convened i n Washi ngton, Pennsyl vania, and the
parties appeared and participated therein. The parties filed
posthearing briefs, and the argunments presented therein have been
considered by ne in the course of this decision.

| ssue Presented
The principal issue presented in this case is whether the
Conpl ai nant' s di scharge was pronpted by protected activity under
the Act. Additional issues raised are discussed in the course of
t hi s deci sion.
Applicable Statutory and Regul atory Provi sions

1. The Federal M ne Safety and Health Act of 1977, 30
U S.C. 0301 et seq
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2. Sections 105(c)(1), (2) and (3) of the Federal M ne Safety
and Health Act of 1977, 30 U S.C. [0815(c)(1) (2) and (3).

3. Commission Rules, 20 CFR 2700.1, et seq.
I nt roduction

M. Dickey's discrimnation conplaint was filed with the
Commi ssion on April 5, 1982, and it was filed after he had been
notified by MSHA on March 15, 1982, that its investigation of his
conpl ai nt di scl osed no violation of section 105(c) of the Act.
Briefly stated, the background concerning his discrimnnation
conpl ai nt agai nst the respondent follow bel ow

The conpl ai nant James Dickey is a 35 year old mner who was
hired by the respondent in August 1977, after working sonme seven
years with the Bethl ehem M nes Corporation, where he worked as a
conti nuous mner operator, and al so served as an el ected UMM
safety commtteeman. During his enploynment with the respondent,
he worked as roof bolter, continuous mner operator, and shortly
before his di scharge he was working in the preparation plant. In
addition, during his tenure with the respondent, he either
directly or indirectly filed several safety conplaints and
grievances questioning certain safety practices or otherw se
chal l enging certain safety practices or decisions on the part of
m ne managenment. Sone of his conplaints and personal grievances
were directed agai nst m ne managenent personnel, and as a result
of these encounters wi th nmanagenment, M. Dickey clains he was
singled out and fired over an incident involving hinmself and his
comon | aw wi fe, Donna Yoder, which occurred at the mne on
Septenber 18, 1981. |In support of this conclusion, M. D ckey
clains that the incident with Donna Yoder was used as a pretext
by the respondent to make good on certain managenent threats and
prom ses to fire himmade by one Sam Pulice, the m ne foreman
M. Dickey clains further that because of his intense interest in
safety matters, his "safety activisni (even though he was not a
menber of the safety conmittee while enployed by the respondent),
and hi s nunberous conpl aints and gri evances, managenent
considered himto be a "troubl emaker” and fired himat the first
opportunity.

The incident which precipitated M. D ckey's discharge took
pl ace at the preparation plant shortly after the start of the
schedul ed 12:01 a.m shift on Septenber 18, 1981. Donna Yoder
al so worked at the mine, and on that evening, she and M. D ckey
were both scheduled to work. However, Donna Yoder had asked to
see plant foreman Doug Held to discuss her personal problens wth
M. Dickey, and while Donna Yoder was in M. Held' s office
speaking with him M. D ckey arrived on the scene and he and
Donna Yoder becane enbroiled in a heated di scussion over their
rel ati onshi p. The "di scussion"” escalated into an exchange of
cursing and threats between Donna Yoder and M. Dickey, and M.
Held attenpting to keep the two separated while trying to get M.
Di ckey to | eave the scene and return to work. This proved
futile, and after Donna Yoder left his office, with M. Dickey in
"hot pursuit", M. Held followed them out and encountered them on



a stairway | andi ng where he di scovered M. Dickey "pinning" Donna
Yoder against the stair railing trying to restrain her from

| eaving. Later, after separating the two, and after M. D ckey
had | eft the m ne, Donna Yoder stated that M. Dickey had struck
her at some point in tine during their encounter that evening.
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On the day follow ng the incident with Donna Yoder M. D ckey
was notified that the respondent had suspended himw th intent to
di scharge himfor his "threatening and abusi ve conduct" toward
Donna Yoder, which respondent clains resulted ininjuries to
Donna Yoder during the clainmed assault on her by M. Dickey. The
di scharge was arbitrated and uphel d under the union contract.
M. Dickey then filed a conplaint with MSHA, and after NMSHA
declined to pursue the matter further, the instant discrimnation
conplaint was filed with this Conmm ssion

Respondent's defense is that M. Dickey's di scharge was
pronmpt ed because of his violation of a conpany "shop rule" which
prohi bits the use of threatening and abusi ve conduct by one
enpl oyee on anot her enpl oyee. Respondent denies that M. D ckey
was "singled out" for "special treatment" because of his prior
safety conplaints, grievances, and encounters with nine
managenent, and mai ntains that he woul d have been di scharged
because of his conduct involving Donna Yoder whether or not he
filed safety conpl aints. Respondent denies that M. Dickey
suffered disparate treatnent that his discharge was in any way
notivated by protected activities, and points to the fact that an
i ndependent arbitrator judged M. Dickey's actions of Septenber
18, 1981 alone to justify his discharge.

Conpl ai nant' s Testi nony and Evi dence

M. Dickey testified that he began work at United States
Steel's Cunmberland Mne in August 1977, and when first hired he
worked as a roof bolter. He then worked as a continuous m ner
operator from Cctober to June 1981, at which tinme he bid on an
"outside" job as a coal sanpler in the preparation plant, and
started that job on July 1st. Wile enployed at the m ne he was
never a safety committeeman, but stated that he "was very active
on safety matters”, and confirned that he was a comm tteenan
during his past enploynent at the Bethel ehem Mne's Marianna M ne
in 1977 (Tr. 14-17). He explained his interests in safety as
follows (Tr. 17-18):

A. Well, | have always been a strong person as far as
safety issues were concerned, and | was a past
conmitteenan at Marianna. | learned a | ot about safety

and | cane to realize that production and safety had to
go hand in hand in any mning industry because w t hout
one, you couldn't have the other

| becanme very interested in safety, and | was
approached on daily occasions by other men of ny |oca
at the Cunberland M ne who knew that | had safety
experience and that | was famliar with the various
| aws and situations concerning safety; and they asked
nmy opinions on different issues, and | gave it to them
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M. Dickey identified exhibit G1 as a May 23, 1979 safety
gri evance concerning an unsafe slope belt. The belt had severa
m ssing rollers which caused the slope car cable to cut into the
ties and cenent. He and several others miners reported the
condition to the safety commi tteenman, and when m ne managemnent
took the position that there was nothing wong with the cable,
M. Dickey exercised his safety rights and refused to ride the
slope car into the mne. WNMSHA was called in and the respondent
was cited for the condition, and the crew was paid for the shift
(Tr. 23-25).

M. Dickey identified exhibit G2 as an Cctober 4, 1979,
safety report he and another miner filed concerning the slope
belt emergency evacuation system M. Dickey's conpl aint
concerned his refusal to ride the belt out of the mine in other
than energency situations. He refused to ride the belt when the
sl ope car was out of service, and when m ne managenent refused to
pay himfor staying in the mne he filed one grievance for his
pay and another one seeking to clarify the energency use of the
belt in question (Tr. 26-31).

M. Dickey testified as to safety di spute on February 1,
1979, concerning the | ack of adequate comunications on the sl ope
car. He indicated that conmunications had to be maintained
bet ween the car and the hoist operator, and on the day in
guestion the systemwas not working. He and other crew nenbers
exercised their safety rights and refused to ride the car until
the problemcould be taken care of. M. Dickey stated that he
suggested the use of walkie talkies, but that this was rejected
by m ne managenent. He also stated that m ne superintendent Sam
Pul i ce accused himof being the "ring | eader” in conplaining, and
also told himhe "was creating a ot of waves that shouldn't be
created" (Tr. 37). M. Dickey stated that the conmunicati ons on
the slope car were restored during the day shift and he went into
the mne and went to work (Tr. 36; exhibit C 3).

M. Dickey identified exhibit G4, as a report of an
i nci dent which occurred on Novenber 30, 1979, and which resulted
in a charge of insubordination being filed against him M.
Di ckey stated that he was operating a continuous m ner | oading
coal onto shuttle cars when he saw soneone wal king up to and
along side his mner. He flashed his cap lanp at himand M.
Di ckey shut off the machi ne. The person was section foreman Kenny
Foreman, and he spoke with M. Dickey about sone work which
needed to be done. M. Foreman was between the machine and the
rib, and M. Dickey refused to start his machine until M.
Foreman renoved hinself froma position of danger between the
machine and the rib. M. Foreman woul d not nove, and M. Forenan
informed himthat if he didn't start his machi ne and begin
| oadi ng he woul d charge him (D ckey) w th insubordination

M. Dickey stated that when M. Forenman refused to renove
hinself to a safe position, M. Dickey infornmed himthat he was
i nvoling his safety rights and would refuse to operate the
machi ne as | ong as M. Foreman
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i nsisted on staying between the rib and the nachine. M. D ckey
requested other work, and M. Foreman then spoke with shift
foreman Crocker, and M. Dickey was instructed to see mne
superintendent Sam Pulice. M. Pulice sumoned himto his office
and accused himof refusing to operate the mner. M. Pulice
then sent him hone, and M. Dickey filed a grievance and

i ndicated that he was paid for the time he was off work, and that
the incident was supposed to be renmoved fromhis record (Tr. 48).

M. Dickey identified exhibit G5 as a report concerning an
i nci dent whi ch occurred on approxi mately March 17 or 18, 1980,
concerning a cable on his continuous mning machine. Upon an
i nspection of the machi ne he discovered a spliced cable which he
consi dered to be damaged. When a mechani ¢ opened up the splice,
he found it had been mashed and sinply taped over. The nechanic
gave M. Dickey the defective piece of cable which he cut out,
and the next nmorning he took it to maintenance forenman Lee
Qurley, and after discussing it with himrealized that he had
m ssed the slope car into the mne. He then took the next car
in, but upon arrival underground, was instructed to go back
outside. He was sent home for mssing the first car, but filed a
grievance and stated that he was paid for the day he was sent
hone (Tr. 51-54).

M. Dickey stated that shortly after the sl ope car incident
t here was anot her incident in Septenber 1980 involving a great
deal of dust on the section while he and his crew were | oading
coal. The dust was com ng up the track entry and the crew
stopped work and went to the dinner hole while the section boss
was attenpting to find out the source of the dust and clear up
the situation. Since nost of the crew had stopped work, M.
Di ckey, his helper, and two shuttle car operators shut down their
equi prent and joined the rest of the crew in the dinner hole.

M. Dickey stated that when he was told the crew woul d have
to continue working in the dust, he requested his individua
safety rights and refused to work, and he was inforned that the
rest of the crew had done the same thing. Since the shift was
over, the men left the section and went home. The next norning,
foreman Dan Fraley inforned M. Dickey that M. Pulice wanted to
know "if Dickey was the guy that started this and had the guys
| eave the crew." M. Fraley stated to M. Dickey that he
informed M. Pulice that M. Dickey did not instigate the
st oppage and each miner decided on his own not to work in the
dust .

M. Dickey stated that as a result of the aforenentioned
dust incident, he was called to M. Pulice's office, and M.
Pul i ce accused himof taking the crew off the section (Tr. 60).
However, M. Dickey was not reprimnded or given tinme off because
of this incident (Tr. 61). However, M. Dickey stated that M.
Pulice told himthat he was fed up with him accused hi mof being
an instigator, and told himthat if he kept up with "these
so-cal l ed safety issues”, he would not have a job (Tr. 62).
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M. Dickey identified exhibit G6 as a grievance incident which
occurred on approxi mately October 1, 1980, a week or so after the
dust incident. M. Dickey discovered a taped spliced cabl e that
connected the m ning nmachine cutting notor to the mner
di stribution box. The machine was taken out of service and shut
down, and M. Dickey was sent to another section after invoking
his safety rights and refusing to operate the machine. Shortly
after being assigned work cleaning the return, M. Dickey stated
that he and three others were sent hone. They were told that M.
Pulice or CGene Barno had ordered themsent honme. As a result of
this, they filed a grievance and were subsequently paid. (Tr.
67-70).

M. Dickey testified as to a grievance filed in Cctober
1980, over an incident concerning the procedure for cutting
t hrough an underground gas well. In the past the crew was kept
outside of the mne and put to work while the cutting was taking
place. On this occasion, the crew was sent hone and they filed a
grievance. M. Pulice called a neeting with the crew over the
grievance, and at the neeting he cursed M. Dickey and M. D ckey
stated that "he told nme that he was going to fire ne the first
chance he got" (Tr. 71-73).

M. Dickey identified exhibit G7 as the grievance he filed
against M. Pulice for cursing him and although he indicated
that he also filed a separate safety grievance for being sent
hone he could not locate a copy of it (Tr. 73-74).

M. Dickey stated that the grievance filed against M.
Pulice was filed on Cctober 27, 1980, and in February 1981 it had
proceeded to step three of the grievance process. M. Pulice at
first denied cursing him but when rem nded that M. D ckey had
many w tnesses who heard him M. Pulice admtted it, cussed him
again and again threatened to fire him (Tr. 79). M. D ckey
stated that this took place at the third step grievance neeting,
but that M. Pulice apol ogized to himand M. Dickey accepted it,
and that ended the grievance (Tr. 79-81).

M. Dickey testified that on approxi mately June 12, 1981, he
was called to the mne office after finishing his work. Safety
conmi tteeman CGoody advised himat that tine that M. Pulice was
going to fire himfor purportedly creating some kind of an unsafe
condition. M. Dickey spoke with Union district safety inspector
Tom Rabbitt, who also was at the mne at this time, and M.
Rabbitt advi sed himthat m ne managenent would try to fire him
over the alleged incident. After M. Dickey advised M. Rabbitt
that he did not work on the evening of the alleged incident, and
when M. Rabbitt advised M. Pulice of this fact, the entire
matter was dropped and not hi ng happened (Tr. 82-85). Foll owi ng
this incident, M. D ckey successfully bid on an outside job in
the preparation plant (Tr. 86).

M. Dickey testified that he bid on a surface job because he
was concerned that m ne managenent would find a way to fire him
because underground superintendent Cook and Sam Pulice
continually accused him
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of "creating a ot of problens”. |In addition, M. Dickey stated
that his section foreman, WIIliam Homastat, advised himthat Sam
Pulice told himthat he would fire M. Dickey the first chance he
got (Tr. 88).

M. Dickey stated that on June or July 1, 1981, he began
work in the preparation plant and his foreman was Dale Norris.
M. Dickey stated that he nmet with M. Norris and M. Norris
stated that he had "heard a |l ot of stories" about his "safety
activities" and stated "I understand that you are going to be a
real problemfor me" (Tr. 89). M. Dickey stated that he advised
M. Norris that he never tried to create any probl ens, but that
he woul d insist that safe working conditions be maintained (Tr.
90). During his work in the preparation plant, M. D ckey stated
that he filed no formal safety grievances, but did discuss a
dirty belt and a belt nmalfunction with his supervisors, but the
conditions were taken care of (Tr. 90-91).

M. Dickey confirmed that he and Donna Yoder |ived together
in a "comon |aw' relationship as man and wife since 1975, or for
seven and a half years, and that her two children by a previous
marriage lived with them The rel ationship ended on Septenber
22, 1981. Donna Yoder was al so enployed at the mne as a utility
person, and prior to the incident of Septenber 18, 1981, they
wer e having some problens (Tr. 92-95).

M. Dickey testified that on Septenber 22, 1981, he reported
for work but was upset over his problens with Donna Yoder. He
decided to "report off" on sick leave. He want to plant foreman
Doug Held's office to advise himthat he was taking sick | eave
and when he arrived at his office he found M ss Yoder there
speaking with M. Held. M. Held advised M. Dickey that he was
busy and closed his door. M. Dickey opened the door and he and
M ss Yoder began swearing at each other (Tr. 99). M ss Yoder
asked for his car keys, and when he refused to give themto her,
she left the roomand started down the stairs. He ran after her
and they were cursing at each other. She was screaming at him
and they became entangl ed on the stairwell and he grabbed the
hand rail and pressed against her in an effort to cal mher down.
At this point, M. Held appeared at the top of the stairs, and
M ss Yoder told himthat he (D ckey) struck her. D ckey and
Yoder continued cursing each other, and M. Held asked M. Dickey
to | eave since he had reported off, and M. Held ordered him off
the property. M. Dickey accused M. Held of interferring in his
famly life, took off his hat and threwit on the floor, and then
left (Tr. 100-106).

M. Dickey confirmed that follow ng the incident at the
m ne, he and M ss Yoder ended their relationship and M. D ckey
"moved out". M ss Yoder filed no crimnal charges against himas
aresult of the incident (Tr. 106).

Exhibit C9 is a copy of U S. Steel's enpl oyee "shop rul es”,
and M. Dickey conceded that these are the enpl oyee rul es of
conduct applicable to all enployees, and that everyone is given a
copy and told to read them (Tr. 109). He confirnmed that he was



supposed to have violated rule #4, but believes that he was
di scharged for his safety activities (Tr. 110).
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M. Dickey testified that other enployees were guilty of
vi ol ati ng conpany shop rul es but were not suspended or
di scharged. He identified exhibit G 10 as a grievance filed by
enpl oyee Randal | Dugan agai nst Sam Pulice after he was cursed and
threatened by M. Pulice. M. Pulice was not disciplined, and
the conpany's position was that he was a "conpany official" and
the rules did not apply to him(Tr. 111-112).

M. Dickey testified as to a fight which occurred in 1979
bet ween enpl oyee Les Reiser and acting section foreman Rich
Borzani. They were not suspended or discharged, but forenman Cook
spoke to them and they apoligized to each other (Tr. 113).

M. Dickey testified to an incident in 1979 where forenman
Denzel | Desmond struck shuttle car operator David Rowe, and M.
Desnmond was not suspended or di scharged. M. Cook purportedly
stated that had M. Rowe punched back he woul d have been
di scharged (Tr. 114).

M. stated that section Foreman Kenny Foreman viol ated the
shop rule by failing to observe safety regul ati ons when he
i nsisted on standi ng between the mner nmachine and the rib, but
he was not disciplined (Tr. 115). M. Dickey also testified in
1979, enpl oyee Tom Pol | ock was caught falsifying a doctor's slip
and was suspended for one to three days (Tr. 116).

M. Dickey testified that he filed a conpl ai nt agai nst
assistant mine foreman Bernie Steve when M. Steve directed him
and his helper to pull sone ventilation back to a point which
woul d be in violation of Federal or state |aw, but the conpany
did not discipline M. Steve for this (Tr. 117).

M. Dickey testified that enpl oyee Donny Boyl e was caught
sleeping in the mne in 1980 and was suspended for a few days
(Tr. 117). Enployee M ke Mechanic falsified a doctor slip to
cover an absence, and was suspended for one or three days (Tr.
117). Enpl oyee Ti my Ross was caught with matches in the m ne and
was suspended for one day (Tr. 118). Enployee Dale WIIlians was
on company property drunk when he was supposed to be working, and
on anot her occasi on was caught pouring whi skey out of a bottle
into a cup and drinking it in the bathhouse. When the conpany
found out that the whiskey bottle bel onged to preparation plant
superintendent Dale Norris, the matter was dropped (Tr. 118-119).

M. Dickey testified that enpl oyee Lisa Zern violated shop
rules on four or five separate occasions, and was suspended one
time for five days (Ex. G 11, Tr. 119). He also testified that
enpl oyee Jane Chri stopher and another girl who worked on the belt
line filed grievances agai nst a foreman whose nicknane is
"Snuf fy" because he was constantly cursing at them and harrassing
them The grievances were filed after M. Cook took no action
agai nst the foreman, and the girls were reassigned to anot her
crew (Tr. 120).

M. Dickey was cross-examnm ned as to each of his asserted
safety and personal conplaints and grievances, and was al so



guesti oned concerning his contentions that other nmine enpl oyees
has viol ated certain shop
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rul es but were either not suspended or discharged or received
| ess severe discipline than he did (Tr. 131-152; 158-167;
168-179; 241-257).

M. Dickey confirmed that under the m ne | abor agreenent he
was subject to discipline for claim ng his individual safety
rights in bad faith, but denied that he was acting in bad faith
or was disciplined for filing the grievance of Decenber 7, 1979
(Tr. 159).

In response to questions fromU. S. Steel's counsel as to
whet her M. Dockey considered M. Pulice to be "volatile", M.
Di ckey responded as follows (Tr. 179-183):

Q You had a run-in with Sam Pul i ce?

A Yes, mm'am

Q Wuld you characterize M. Pulice as volatile?
A. | don't understand what you nean.

ADM NI STRATI VE LAW JUDGE KOQUTRAS: Does he a have a
tendency to |l ose his tenper, blow his cool, so to
speak?

BY M5. SYMONS:

Q Wuld you call himhot tenpered?

A, He was with ne.

Q Do you know if he was hot tenpered with anyone

el se?

A. 1'd say he was once in a while on different issues,
if he thought that he was right on it, | imagine, yes,
m'am | can't really tell you, you know, the man's
personality. Al | knowis that he cane after ne a
good bit.

Q Do you know if he yelled at anyone el se?
If he yelled at anyone el se, ma' an?
Yes.

Yes, na'am Yes, ma' am

o »>» O >

. Do you recogni ze sonmething called nmne talk or shop
al k at Cunberl and M ne?

—

>

Yes, nm' am

Q Isn't it true that alnost everyone at Cunberl and
M ne uses that kind of |anguage on occasi ons?



A. It depends on what you are saying by that kind of
| anguage, nma' am
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Q What | will categorize as four-letter words.

A, To use a four-letter word, ma'am in mne talk, is
someti nmes not hing, unless they are directed towards a
person for a certain thing.

Q Well, is it true that sonetinmes at Cunberland M ne
you used four-letter words?

A.  You nean just in a manner of speaking?
Q Yes.

A.  Never addressing towards anyone that | can recall
no.

Q You accused M. Pulice of occasionally using
four-letter words, isn't that true?

A. | have accused himof using nore than four-letter
words, ma' am

Q How do you categorize themthen?

A Wll, I don't, maam | don't classify
son-of -a-bitch as a four-letter word.

ADM NI STRATI VE LAW JUDGE KOUTRAS: By the sane token,
that particul ar expression, if you get your finger
caught in a pinch point, is alittle different than
cussi ng sonme enpl oyee down, isn't that what we are
tal ki ng about here?

M5. SYMONS:  Yes.

ADM NI STRATI VE LAW JUDGE KOUTRAS: Because if you
di sci plined everybody in the mnes who used four-letter
words, there wouldn't be any nmining going on

M5. SYMONS: | think that is ny point.

ADM NI STRATI VE LAW JUDGE KOUTRAS: But the context in
whi ch the question is asked and his answer is yes, he
probably uses four-letter words |i ke anybody el se, but
never directly to any one person as a personal insult
is what | think he is trying to say.

THE WTNESS: Yes, sir.
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M. Dickey reiterated that he bid on the preparation plant job to
get away from Sam Pulice (Tr. 191). However, he conceded that as
m ne foreman, M. Pulice would al so be in charge of the
preparation plant, but that he would not have to see hi meveryday
or wal k by his office as he did when he was assi gned under ground
(Tr. 196).

M. Dickey stated that M. Pulice reported to m ne
superintendents Dale Norris and Walter Cook. M. Norris was the
preparation plant superintendent and that M. Cook was the
underground m ne superintendent (Tr. 198). M. Dickey believed
that M. Pulice's authority as mne foreman al so extended to the
preparation plant (Tr. 199).

Thomas J. Rabbitt, Safety Inspector, UMM, District 4,
confirmed that he was acquainted with M. Dickey and descri bed
hi m as being concerned with his and other's safety rights, and
that he would not hesitate to conplain about safety. M. Rabbitt
al so confirmed that he gave him copies of exhibits G2 and C 3
when he cane to his office to request them (Tr. 278-282).

M. Rabbitt confirmed the incident concerning an allegation
against M. Dickey that he may have caused a safety violation and
that the matter was dropped after he (Rabbitt) told M. Pulice
that M. Dickey was not working in the mne at the tine of the
i ncident in question (Tr. 285).

On cross-exam nation, M. Rabbitt confirmed that M. Dickey
and others did file a grievance concerning the slope car incident
of Cctober 4, 1979 (Tr. 286). He also confirmed that M. Dickey
was involved in tal ks with managenent over the suggested
wal kie-talkie (Tr. 291). M. Dickey stated that M. Pulice would
"bl ow of f steamjust |ike everybody does" when he got nmad, but he
doesn't know M. Pulice, nor has he ever been present when he may
have yelled at M. Dickey (Tr. 294). He also has never been told
by any union nenbers at the mne that M. Pulice ever yelled,
screanmed, or used foul |anguage to them (Tr. 295).

M. Rabbitt stated that he did not feel that M. Dickey's
di scharge was justified, but that if he actually physically
assaul ted Donna Yoder, then the conpany woul d have just cause to
di scharge hi munder the uni on- managenent conduct rules (Tr. 298).

Jane Christopher, testified that she has been enpl oyed at
the m ne since Decenber 1978. She testified that on several
occasi ons she and another femal e mner, Helen Kozl oski, were
harrassed practically daily by Foreman Ed Yani k who stood beside
them and swore at them They conplained to M. Pulice and M.
Cook but no action was ever taken against M. Yanik (Tr.

316- 318) .

On cross-exam nation, Ms. Christopher stated that she filed
a regul ar grievance to be renpbved from M. Yanik's crew sonetine
in April 1980, but that after the grievance was filed she was
taken off of his crew (Tr. 320).
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Ms. Christopher testified that she knew M. Pulice, characterized
himas "hot tenpered”, and confirned that she has heard hi muse
profanity or obscentities at the tinme that she conplained to him
about the | anguage M. Yani k was using (Tr. 325).

Gerald E. Swift, Executive Board nenber, UMM District No.
4, confirmed that he has been involved in grievances brought
agai nst mne bosses for cursing at enployees at the mne
However, the grievances were wthdrawn because of questions
rai sed as to whether there was actual cursing and because the
contract does not provide for the union to tell mne managenent
how to discipline its salaried personnel (Tr. 329).

On cross-exam nation, M. Swift confirned that two mners
filed a grievance agai nst a supervisor for cursing them but that
it was wi thdrawn because he could not process it under the
contract (Tr. 332). He identified exhibit C7 as the grievance
filed by M. Dickey against M. Pulice, and he indicated that
grievances of this kind where the enpl oyee is seeking an apol ogy
are usually resolved or settled at the third stage (Tr. 334).

M. Swift confirmed that two enpl oyees, Dave Smith and Ral ph
Korzum were di scharged for insubordination and using obscene
| anguage towards a supervisor, but when they filed cross
conpl ai nts agai nst the supervisor for using the same type of
| anguage agai nst them nanagenent took the position that there
was nothing to be gained by going to arbitration because under
the contract the union couldn't force managenment to discipline
sal aried managers (Tr. 339). M. Swift also confirned that
enpl oyee Chris Watson was di scharged for falsifying a doctor's
slip (Tr. 337).

Danny Litton testified that he is enployed at the mne in
guestion and that on sonme occasi ons he worked on the same crew
with M. Dickey as a "fill in". He confirned that M. D ckey was
concerned about safety and that he and other mners on occasion
consulted with M. Dickey about safety problens. He stated that
M. Dickey was not afraid to stand up for safety issues (Tr.

350), and he confirnmed that he had overheard a conversation
between M. Dickey and M. Sam Pulice in the mne office during
an incident concerning the cutting through of a gas well, and his
testinmony in regard to this incident is as follows (Tr. 352-353):

Q What was it you heard Pulice say to Dickey?

A, Well, Sam Pulice | ooked at himbetween ne and said
some swear words and pointed his finger and said he'd
fire himif it was the last thing he ever done.

Q Wuld you tell us how that happened to occur, that
you heard this?

A Well, they called the whole crew, told us that they
were going into the office or sonething; and that's al
we knew. So ne and a couple of ny
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friends went into the office to see what was goi ng on
you know, because it m ght concern the rest of us, too;
SO we just, you know, we went in and then | just kind
of stayed in the back and listened to himtalKk.

Q Do you recall what the incident was that they were
cal l ed in about?

A. | believe it was about the gas well at the tine.
Q Was there a grievance filed over the gas well?

A.  Yes.

Q You say you heard Pulice using sone pretty choice

| anguage directed at D ckey?
A.  Yes.

Q D d he accuse Dickey of being the instigator of
this thing?

A. He said something to that effect.

Q Then sonmewhere along the line, you al so heard him
say to Dickey that | will fire you if it's the |ast
thing | do?

A.  Yes; he did say that.

M. Litton stated that he particpated in the grievance filed
over the mner cable (exhibit C6), and he indicated that he has
never had any "encounters” with M. Pulice and had chosen "to
stay away from hi m whenever | could" (Tr. 358).

Bruce G Diges, testified that he is enployed at the mne
and that he worked with M. D ckey when he was there for about a
year as M. Dickey's miner helper. He described M. D ckey as
being "very safety conscious”, and woul d al ways check out his
machi ne (Tr. 362).

M. Diges confirmed that grievances were filed over the
m ne