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At approximately 8 a.m on June 19, 1980, the victim M.
Valter Strohl was crushed between the bed of his supply truck and
a concrete | oading dock. He died shortly thereafter.

No one saw the accident occur and the victimdid not live
| ong enough to tell anyone what happened. MSHA's version of how
t he acci dent happened is adnmittedly specul ati on based upon
circunstantial evidence. Wen the woul d-be rescuers found the
victimthey were understandably nore intent on saving himthan on
noticing the surrounding conditions. They did notice a
t hree-t housand pound pal |l et of Mandoseal resting partially on the
truck and partially on the | oading dock. The rescuers noved the
truck forward slightly to release the victimand then bl ocked the
truck against further novenment. Those w tnesses who noted the
position of the cable on the winch said that it was wound up on
t he spool, and thus not hooked to the Mandoseal pallet. There
was no evi dence presented which would indicate that the wi nch had
previ ously been hooked to the Mandoseal pallet and somehow becone
unhooked. Therefore, M. Bill Garris' theory that the w nch
pulled the truck into the victimseens highly unlikely.

M. Strohl's normal nethod of |oadi ng Mandoseal at the pole
barn | oadi ng dock was to back the truck up flush with the dock,
pl ace a nmetal bar behind the Mandoseal pallet, attach cables to
the aforesaid bar and attach the other ends of the cables to his
wi nch cable. He would then



~599

operate the wi nch and pull the Mandoseal on to the truck bed. No
one knows what procedure the victimfollowed on the day of the
accident but the bar that he usually put behind the Mandosea
pal |l et was found between the pallet and the concrete | oadi ng dock
as though he had sonehow pulled it under the pallet and he could
not have done that by hand; so there was specul ation that he had
hooked the truck directly to the Mandoseal pallet and pulled the
Mandoseal to the edge of the | oading dock. Actually, the
Mandoseal pallet which was 4 x 4" was al nost hal fway off

of the | oading dock after the accident. How nmuch of the weight
was resting on the truckbed is unknown. Wen the woul d-be
rescuers arrived at the accident site the truckbed was about 4"
fromthe | oadi ng dock and the victi mwas squeezed in this 4"

He was facing the | oadi ng dock.

MSHA specul ates in its accident report that the victim
started the the | oading operation in his normal nanner with the
truckbed flush against the |oading dock. When the | oad was
al nrost hal fway on the truckbed, for sone reason, probably because
t he wi nching gear had becone foul ed, he noved the truck away from
the dock for a distance of not nore than twentyfour inches.

VWhile it is not spelled out clearly I assune MSHA reached this
concl usi on because it thought the Mandoseal pallet would have
toppled if the truckbed had been noved conpletely out from under
it. The accident report then speculates that for sone reason the
victimwent in between the truckbed and the | oadi ng dock probably
to try and renmedy the fouled gear. Then the report concl udes
"the accident occured because the supply truck drifted backwards
due to the parking brake being inoperative.”

The accident report was received in evidence at thtrial
(FOOTNOTE 1) The version of the accident contained in the
acci dent report does not account for the fact that the w nch was
wound up or for the fact that when M. Van noved the truck so the
victimcould be renoved, he found the parking brake handle in the
of f position. The condition of the parking brakes could hardly be
a factor if they were not used. Under the theory, which was not
advanced at the trial, that the victimdid not use the parking
br akes because he thought they were ineffective, one is faced
with the proposition that if the victimwanted the truck to
remain stationary, why did he not put it in gear since the engine
was of f or put chocks, which he had avail abl e, under the wheel s?

There is conflicting testinmony as to when the truck was
first noved to a different |ocation and when the brakes were
tested. The inspectors say the brakes were tested on June 20 by
havi ng sonmeone engage the parking brake handl e and then the
i nspector | ooked at the brake housing and could see that it was
not holding. The truck was then pulled forward and it rolled
back. The inspectors say that the truck was not noved until noon
of the 20th. The Respondent and M. Diose both testified that the
truck was noved on June 19 to the nmaintenance area and that the
par ki ng brakes were tested by putting the truck in gear and
engagi ng the
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par ki ng brakes to see if they would hold the truck while it was
in gear. The testinony was that the parking brake would hold on
a slight grade but would not hold against the power of the
engine. M. Diose said that the brakes held enough to bog the
engine. It was the contention of the government that if the
truck was noved on the 19th it was in violation of a 103(k) order
that had been issued right after the accident. That order was in
nmy opinion of questionable validity. (See Secretary of Labor vs.
Eastern Associ ated Coal Conpany, 2 FNMSHRC 2467 (Septenber 2,
1980). But | can see no advantage to M. Garris in the fact that
the truck was noved on the 19th instead of the 20th. There is no
reason that I can think of why he and M. D ose would nake up
such a story. Nor can | see any advantage to the inspector's
side of the case in having the truck noved on the 20th rather
than on the 19th. | think nenories differ and that no perjury
was i nvol ved.

M. Diose thought the area where the accident occurred was
so level that a truck should not roll there. He noved his car
into the same area, put it in neutral with the brakes off to see
if it would roll. It did not. Wat the inspectors should have
done in nmy opinion was to put the truck in the position where
they thought it was prior to the accident and then test to see
how much force it took to get the truck rolling, both inits
enpty condition and with the Mandoseal resting on part of the

truckbed. It would seemthat if alnost half the weight of the
Mandoseal had been resting on the truck it would have nade the
truck very difficult to nove. | also wi sh they had determ ned

the I ocation of the nmetal bar that the victimcustomarily used to
operate the winch and I wi sh they had determ ned the position of
the winch control. These facts would shed |ight on whether the
victimused the winch prior to the accident. |If he had used the
wi nch prior to the accident it does not make sense that he would
wind the winch all the way back up so that the cable hook was in
front of the truckbed because he obviously would need it to get
the rest of the Mandoseal on the truck

M. Garris testified that he was told by the victimabout 30
days prior to the accident that the truck had been driven with
t he parking brake on. M. Garris said that thereafter he checked
t he parki ng brake every week and that Conpany records so
indicate. On the last check he nmade, he said the parking brakes
were weak but they would hold. As stated earlier, he and M.
Di ose both stated they had tested the brakes after the accident.
M. Garris said he drove the truck and his testinmony will be
di scussed later. | find that M. Diose tested the brakes and
found they would hold enough to nake the engi ne bog down but that
they would not hold conpletely against the engine. M. Grris
had ordered parts to repair the brakes but the wong parts had
been sent and the rights ones had not conme in at the tinme of the
accident. But inasmuch as the only evidence concerning the
victims use of the parking brake was that on the day of the
accident he did not engage it, | can not make a finding that the
condition of the brakes had anything to do with the
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fatality. As stated before, if the victimwanted the truck to
remain stationary he woul d have used the parking brake, and
probably left the truck in gear. There were no tests or

engi neering studies nmade to deternmne fromthe position of the
Mandoseal what, if any, part of its three thousand pound wei ght
was resting on the truckbed. The truckbed was one inch | ower
than the dock and unless the pallet was flexible (again no
evidence) it would be possible to have alnost half of the pallet
hangi ng over the edge of the dock wi thout putting any weight on
the truckbed. |In that alnost balanced condition it would take a
very small force to partially topple the Mandoseal so that sone
of its weight would be resting upon the truckbed.

A version of the accident that was not put forth at the
trial by the accident investigating team but by the inspector
who issued the citation, would account for the Mandoseal being
partially on the truck and al so account for the wi nch not having
been used. | am addi ng sone of my own speculations to this
theory. Under this version the victimwould for sone reason pul
t he Mandoseal out towards the edge of the dock with the truck and
m scal cul ate so as to pull it to where alnost half of it was
hangi ng over the edge of the dock. After observing how far he
had pull ed the Mandoseal and realizing that a spill was inm nent
he tried to back the truck under the Mandoseal. |If the pallet is
sufficiently rigid, it should be possible to back the truck under
the pallet. |If it happened this way, then, during the actua
crushing of the victim sufficient force nust have been applied
to the Mandoseal to topple it because in the various photographs
of the scene, the Mandoseal does appear to be resting on the
truckbed. This version does not account for why the truck noved
(unless the victimgot out of the truck while the truck was stil
nmovi ng toward the dock or used a prybar to nmove it), but it does
account for how al nost half of the Mandoseal got on to the
truckbed wi thout the use of the winch. Also, in attenpting to
free the towing rig the victimnmy have toppl ed the Mandoseal and
it may have hit sone portion of the truck making the truck nove
backwards before the Mandoseal canme to rest on the truckbed. It
is certainly easier to conceive of the truck rolling before the
Mandoseal canme to rest on its bed.

The possibility that the victimwas trying to nove the truck
under the Mandoseal with a crowbar was not given consideration by
any of the witnesses. O course it is all speculation as to how

t he acci dent m ght have occurred. | think the latter version is
nmore |ikely than MBHA's version or the one put forth by M.
Garris but regardl ess of what actually happened, | can find no

nexus between the fatal accident and the condition of the parking
br ake.

Respondent Bill Garris did not nmanifest an ability to nmake
hi nsel f understood, at |east by nme, during the trial. He
constantly answered questions before they had been finished and
this made it very difficult to know whet her his answer was to the
guesti on as asked or some question that he thought was going to
be asked. He contradicted hinself constantly
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ei ther because he was unable to make hinself clear or because he
was unabl e to understand the questions. For exanple, when
guesti oned about testing the brakes in front of the shop he said
he tested them by putting themon an incline and that the brakes
would hold. "But it wouldn't hold the brake--it would--it would
drift back on the steeper incline in gear." (Tr. 172). Wen
asked i f the parking brake woul d keep the truck from noving he
stated "it would--it would hold it, but you had to put it in
gear. It would nove in gear--no problem It would hold--it
woul d hold the truck in neutral is what I'msaying." (Tr. 173).
Referring to the 20th of the month M. Garris stated that the

i nspectors conducted the test on the steep slope in front of the
shop. The follow ng appears at 186 of the transcript.

Q And what were the results when they tested it?

A. Like | said a mnute ago, it wouldn't--it would not
hol d.

JUDGE MOORE: It was the sane as when you tested it?
W TNESS: That's right.
JUDGE MOCRE: It wouldn't hold but it wouldn't--

W TNESS: In fact, | tested it for him | drove the
truck.

After testifying that he had noved the truck on June 19th
and that he had not been present when the (k) order was issued on
June 19th but that he had been present on June 20th when the
citation alleging faulty brakes (it was an order but referred to
in the testinony as a citation) was issued, he was asked if he
had read the citation (Tr. 194) and the foll ow ng ensued:

A "I just drove it to the shop. | was mainly
interested in trying to get the brake fixed

Q After the citation was issued

A. After the--yeah, the order was wote up.
Q The citation for bad brakes.

A.  Yeah

He is in effect testifying under oath that he noved the
truck on June 19 right after he had received the order on June
20th. 1 can not decipher his testinony and I amtherefore
di scounting nost of it.

The first governnent wi tness was | nspector Tipple. From
reading his entire direct testinony it would appear that the
accident investigation took place on June 20th and that the only
thing that happened on June 19th the day of the fatal accident,
was the issuance of a 103(k) order
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by I nspector Tackett who happened to be at the mne at the tine
of the accident. The other inspectors, Honko and Beck, say that
the investigation started on June 19th and concl uded on June
20th. For some reason that they tried to explain, but did not
explain to ny satisfaction, they issued no citations or orders on
June 19th. They waited until the next day for a surface

i nspector M. Tipple to cone and i ssue the necessary order even

t hough they had full authority to do so.

The test conducted by M. Tipple is not supported by
sufficient evidence. He told soneone to engage the energency
brake; then he | ooked at the braki ng mechani sm and observed while
the truck rolled backwards. He does not know whether the brake
was in fact engaged or whether the one in the truck understood
the instruction to engage the brake. For that test to be
sufficient someone would have to testify that he either engaged
t he parki ng brake or saw soneone el se engage the parking brake.
As it stands it proves little. M. Diose on the other hand
tested the brakes on |l evel ground by pulling through themw th
the engine. He stated that there was enough brake left to bog
the engine. There was not enough to prevent the truck from
nmovi ng with the engi ne, however.

There are all degrees of braking efficiency. Any tine a
brake is applied some lining is worn off and when a brake is
driven through (driven with the engine with the parking brake
engaged) it wears nmore lining. This lining had been driven
through to the extent that the operator could snell burning brake
[ining. Ooviously sonewhere along the |line between brand- new
brakes and linings and brakes that will not hold at all, there
conmes a point where failure to repair the brakes i mediately
woul d be a "knowi ng" violation. I think the governnent had the
burden of showing that the brake had gotten to that point in
order to prevail. | find that the government has not carried its
burden of proof that Respondent was guilty of a know ng
viol ation.

I find in favor of the Respondent and the case is
accordi ngly DI SM SSED
Charles C. Mdore, Jr.
Admi ni strative Law Judge

FOOTNOTE START HERE-

1 The other itenms obtained during pretrial discovery were
neither offered in evidence or used for inpeachnment purposes.



