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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceedi ng
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. WEST 82-114-M
PETI TI ONER A/ O No. 42-01150- 05017
V. Lucky Strike M ne

PLATEAU RESCURCES LI M TED,
RESPONDENT

DECI SI ON

This matter is before ne on the Secretary's notion to
wi thdraw Citati on 584335 and the parties' waiver of hearing and
cross notions for sunmary decision with respect to Gtation
584333. The latter canme on for oral argunent on the parties
stipulation of material facts not in dispute in Salt Lake City,
Utah on March 23, 1983.

Citation 548335

This citation charged a violation of 30 C F.R 57.6-103
whi ch provides:

Areas in which charged holes are awaiting firing shal
be guarded or barricaded and posted or flagged.

The citation was issued because an area in which charged
hol es were awaiting firing "was not guarded or barricaded from
unaut hori zed entry." The only warning of the existence of
charged hol es was the presence of an enpty expl osives' sack which
had been hung on a wire hanging fromthe left rib. The
Secretary's notion to withdraw is predicated on the view that the
standard does not require both a physical barrier and visua
war ni ng but only one or the other and that the sack constituted a
sufficient visual warning.

| do not agree. The existence of charged holes is an
extra- hazardous condition that clearly warranted greater
precauti ons than hanging an enpty sack froma wire on the left
rib. Such an equivocal "warning" could easily be overl ooked or
m sunder st ood.

In ny view, the standard was designed to require that anyone
approaching the area be confronted with both a physical barrier and
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an unm st akeabl e vi sual warning of the existence of an expl osives
hazard. The nere hangi ng of an expl osives' sack that may or may
not have been readily observable or |egible provided an

i nadequat e war ni ng of the hazard agai nst which the standard was
di rect ed.

Accordingly, it is ORDERED that the notion to withdraw and
di smss be, and hereby is, DENIED. It is FURTHER ORDERED t hat
the operator pay the anbunt of the penalty proposed, $32.00, on
or before Friday, April 15, 1983, unless prior thereto the
operator requests an evidentiary hearing.

Citation 584333

This citation was issued for a clainmed violation of 30
C.F.R 57.6-50. This provides that in the cargo space of a
conveyance contai ni ng expl osives, detonating cord or detonators,
no other materials shall be placed except safety fuses or
properly secured, nonsparking equipnment that is to be used in the
handl i ng of the expl osives, detonating cord or detonators.

The stipulated facts show the citation i ssued because the
rear conpartnent space of a drill buggy was found to contain (1)
an uncovered powder box containing 3-1/2 boxes of expl osives
powder, (2) a covered plywood box that was full of detonators,
(3) a netal jackleg with a pneumatic air drill on the end that
wei ghed 70 to 100 pounds, (4) a pneumatic machine oiler of netal
construction and weighing from5 to 8 pounds, (5) solid netal
drill steels 4 to 6' long and 1" in dianeter, (6) nolded
metal strips with clanps for holding ventilation tubing in place,
(7) rolls of 3/4" pneumatic hoses with nmetal wi ng nuts, and (8)
metal drill bits approximately 1-3/4" by 1-1/2" 1long. Lying
besi de the box of detonators was a nmetal tool box containing
nmetal chains and oil

None of the extraneous equi pnent or material was "properly
secur ed, nonsparki ng equi prent used expressly in the handling of
such expl osi ves, detonating cord or detonators." (Stipulation
Para. 9.)

The di spositive issue is whether the term "cargo space"
enbraces the entire open space in the rear conpartnment of the
drill buggy. The operator argues that it does not and that the
term shoul d be defined so as to include only the two boxes in
whi ch the expl osives and the detonators were placed.

I do not agree. As the transcript shows, the Secretary
per suasi vely pointed out that this and rel ated standards in Part
57.6 are designed to keep the carriage, storage and pl acenent of
expl osi ves and detonators separate from extraneous nmaterials
whi ch m ght provide the source for an ignition of the detonators
and fire of the explosives. Wth this understanding of the
hazard agai nst which the standard is directed, | have no
difficulty in accepting the plain nmeaning of the term "cargo
space" as enbracing the entire rear cargo conpartnment of the
drill buggy.
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For these reasons, | find the Secretary's notion should be
granted and the operator's denied.

| further find that the violation charged did, in fact,
occur; that it posed a significant and substantial risk of death
or a disabling injury and that it resulted fromthe operator's
negligent failure to understand that safety demands sone
sacrifice in efficiency. Finally, after giving due weight to the
operator's pronpt abatement, its size and history of prior
violations, as stipulated to by the parties, | conclude that the
anmount of the penalty warranted is that proposed by the
Secretary, nanely, $98.00. Let ne add, however, that this mne
does not have a good safety record, that | consider the penalty
assessed mininmal, and that in the event of a future violation of
this or any of the rel ated expl osives standards a much heavi er
penalty may be warrant ed.

Accordingly, it is ORDERED that the operator pay the penalty
assessed, $98.00, on or before April 15, 1983.

Joseph B. Kennedy
Admi ni strative Law Judge



