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This case is before me upon the conplaint of Jay Montoya
under section 105(c)(3) of the Federal Mne Safety and Heal th Act
of 1977, 30 U.S.C. 0801, et seq., the "Act," alleging that
Val l ey Camp of Utah, Inc., (Valley Canp), unlawfully issued a
witten reprimand to hi mon February 13, 1981, contrary to
section 105(c) (1) of the Act.(FOOTNOTE 1) M. Montoya further alleges
t hat because Valley Canp refused to withdraw the all eged unl awf ul
repri mand, he was conpelled to resign under protest
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on June 10, 1981. He clains that his resignation and his refusa
to return to work were the result of fears for his safety and
fears of future harassnent through contrived infractions that
woul d be used to set up a discharge "for cause". He argues,
accordingly, that his resignation was a constructive discharge
caused by the unlawful reprinmnd and cites supportive decisions
under the National Labor Relations Act.(FOOINOTE 2) Evidentiary
heari ngs were held on M. Mntoya's conpl aint on Decenber 15 and
16, 1982, in Salt Lake City, Uah

Motion to Disniss

Val l ey Canp argues as a prelimnary matter that the
Conpl ai nant had failed to neet the tinme deadlines set forth in
sections 105(c)(2) and 105(c)(3) of the Act. Under section
105(c)(2), if the mner believes that he has been unlawfully
di scharged, interfered with, or otherw se discrimnated against,
he may, within 60 days after the alleged violation occurs, file a
complaint with the Secretary of Labor asserting such unl awf ul
acts. The relevant |egislative history provides in part as
fol | ows:

VWile this tine-limt is necessary to avoid stale
cl ai ns being brought, it should not be construed
strictly when the filing of a conplaint is del ayed
under justifiable circunstances. G rcunstances which
could warrant the extension of the tinme-limt would
i nclude a case where the miner within the 60-day period
brings the conplaint to the attention of another agency
or to his enployer, or the mner fails to neet the
tinme-limt because he is misled as to or m sunderstands
his rights under the Act.

S. Rep. 95-181, 95th Cong., 1st session, 36th (1977), reprinted
in Senate Subconmittee on Labor, Conmittee on Human Resour ces,
9th Congress, 2nd session, Legislative History of the Federa

M ne Safety and Health Act of 1977, at 624 (1978), ("Legis.
Hst."). See Herman v. Into Services, 4 FMSHRC 2135 (1982).
Prejudice to the operator caused by the delay is also a factor to
be consi dered. Herman, supra.

The specific issue to be decided, then, is whether
appropriate circunstances exist in this case that would justify
an extension of the filing deadline set forth in section
105(c) (2) and whet her the operator has been prejudiced by the
delay. The operator as the noving party and
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proponent of the statutory limtation period carries the burden
of establishing that the Conplainant is barred by those
provisions. 5 U S.C. [0556(d); Raynond v. Hi Lilly & Co., 412
F. Supp. 1392, at 1401 (DCNH, 1976).

In this case, it is undisputed that the initial act of
al l eged di scrimnation occurred on February 13, 1981, when M.
Mont oya was issued the witten reprimand at bar (Ex. O 3).
Moreover, it is clear that M. Mntoya did not file his formal
conpl aint of discrimnation with the Federal Mne Safety and
Heal th Administration until August 19, 1981, nore than 6 nonths
later. (Ex. C9). The record in this case al so shows, however,
that as early as March 12, 1981, Montoya brought his conplaint to
the attention of his enployer (Ex. CG10). 1In a letter of that
date received by the enployer shortly thereafter, Mntoya
asserted the allegations now raised with sufficient clarity so as
to have placed Valley Canp on notice of the conplaint herein.

M. Montoya testified that in conposing this letter, he
relied upon a copy of regul ations received when he first worked
for Valley Camp and which set forth procedures for filing
conplaints of discrimnation (Ex. G12). While the particular
regul ations relied upon concern discrimnation conplaints under
the Surface M ning and Recl amation Act, the testinony of the
Conpl ainant is credible at least to the extent that it
denonstrates reasonable good faith efforts to pronptly assert his
rights within his I[imted know edge and capacities. It is also
apparent that M. Mntoya did file a conplaint with the Federal
M ne Safety and Heal th Admi nistration pronptly upon I earning that
that was the proper agency with which to file. Wthin this
framework and in the absence of evidence of prejudice to the
operator caused by the filing delay, | find that extension of the
time limt set forth in section 105(c)(2) is warranted. M.

Mont oya's conplaint filed August 19, 1981, is accordingly deened
to have been tinely filed.

Under section 105(c)(3) of the Act, the mner has the right,
within thirty days of notice of the Secretary's determ nation
that the Act has not been violated, to file an action in his own
behal f before the Commission. In this case, the Secretary
notified M. Mntoya of its determnation by letter dated October
19, 1981 (apparently received by the Conpl ai nant on Novenber 3,
1981), and M. Mntoya filed his request for review by the
Conmi ssion on Novenber 17, 1981. | find therefore that M.

Mont oya has, in fact, conplied with the filing requirenents under
this section of the Act. For the above reasons, the operator's
Motion to Dismss is denied.

The Merits

In order to establish a prima facie violation of section
105(c) (1) of the Act, the Conplai nant nmust prove by a
preponder ance of the evidence that he has engaged in an activity
protected by that section and
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that he has suffered discrimnation, interference, or discharge,
whi ch was notivated in any part by that protected activity.
Secretary, ex rel. David Pasula v. Consolidation Coal Co., 2
FMSHRC 2786 (1980), reversed on other grounds, sub nom
Consol i dati on Coal Co. v. Secretary, 663 F. 2d 1211 (3rd Cr.
1981).

In this case, there is no dispute that M. Montoya had
engaged in protected activities. On February 9, 1981, Montoya
was on the 4 p.m to mdnight shift working as a mner operator
at the face of the No. 2 entry of the first east mmins section
The m ner hel per had previously warned Montoya of "bad" roof in
that entry and Montoya had, in turn, conplained about this to his
foreman, Roy Tellerico. Although Tellerico did not agree that
t he roof was bad, he apparently agreed nevertheless to insert "I"
beanms to buttress the roof to satisfy Montoya. Wth the
understanding that "I" beans would |l ater be inserted, Mntoya
finished cutting the face that day. He was apparently injured
the next day for reasons unrelated to the roof condition and was
unable to return to work until February 13.

The "1" beans were still not in place when Montoya arrived
at the No. 2 entry on February 13. Soneone in the section again
war ned Mont oya about the "bad" roof and Montoya clains that he
tested the roof near the face hinself by "thunping” it. It
sounded hol |l ow and debris sifted fromthe roof. Forenan
Tell erico again disagreed with Montoya about the safety of the
roof. Mntoya consulted the Mne Safety Committeeman O arence
Denny. Denny al so thought the roof was dangerous and told
Montoya that if he refused to work under it, "he would back him
onit." Denny could see that the roof was separating fromthe
ri bs and the roof sounded hollow, indicating to him a dangerous
separation. Denny agreed that they indeed needed cross bars for
addi ti onal roof support.

Canmeron Montgonery al so saw the roof conditions in the No. 2
entry at that time. According to Montgonery, three other mners
al so agreed with himthat it was "bad top". Another union safety
conmi tteeman, Joseph Haycock, shift foreman Joe Tiller, and
foreman Joe Tellerico later tested the roof and concluded it was
safe. Valley Canp does not, however, dispute that the
circunstances in this case were sufficient to show that
Conpl ai nant's work refusal was based upon a good faith,
reasonabl e belief that the roof condition was hazardous and t hat
his work refusal therefore constituted a protected activity
within the scope of section 105(c)(1). See Robinette v. United
Castle Coal Co., 3 FMSHRC 1803 (1981). Valley Canmp al so
acknow edges that the Conplainant's report of unsafe working
conditions constituted a protected safety conplaint within the
scope of that section.

The second el enent of a prina facie case is a show ng that
t he adverse action (here, the issuance of a witten reprinmand and
the all eged constructive di scharge) was notivated in any part by
the protected activity. |In support of his position that Valley
Canmp was unlawfully notivated by his protected activity, Montoya



al | eges that managenent
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had know edge of his protected activity, that managenent showed
hostility towards that protected activity, that there was a cl ose
proximty in tine between the protected activity and the adverse
action, and that the adverse action was disproportionate to the
violation alleged in the reprimnd.

The evi dence shows that when the Conpl ai nant refused to work
under the roof at the No. 2 face, Shift Foreman CGeorge Tiller
directed himand anot her m ner, Cameron Montgonery, to perform
alternate work. Ten or fifteen mnutes later, Tellerico told
Montoya to tramthe continuous mner to the No. 4 entry. Tiller
and Tel l erico wal ked about 30 feet ahead of the mner as it was
trammed. Montoya testified that as he turned into the No. 4
entry, he asked Tellerico to check for gas and thought Tellerico
agreed to do so. (FOOTNOTE 3) Wth this alleged understanding, the
Conpl ai nant trammed the miner into the | ast open crosscut.

Ceorge Tiller, who was not a party to the all eged
"under st andi ng", saw the niner pass the | ast open crosscut

wi t hout the necessary gas check and ordered the Conpl ai nant to
turn off the miner. He threatened to issue a witten reprimand
for his failure to check for nethane. A heated exchange ensued,
endi ng only when the Conpl ai nant insisted on | eaving the nine
claim ng that he was suffering froma previously fractured thunb
and a col d.

Shift Foreman Tiller subsequently issued a witten repri mand
to Montoya for passing the |ast open crosscut w thout performng
the required nmethane test. According to the uncontradicted
evi dence, it was not out of the ordinary to have done so, and,

i ndeed, Tiller had given a witten reprimand to his own
brother-in-1aw not |ong before the incident herein for the sane
type of violation. Moreover, during that sanme year, he had

i ssued sonme ten to twelve oral reprinmands and three witten
reprimands. Virgil Lam M ne Superintendent, testified wthout
contradiction that he, too, had on past occasions issued
reprimands for mners failing to make met hane gas checks.

On the next work day, February 16, 1981, the Conpl ai nant
filed a grievance over the threatened reprinmand with G ant
Howel I, the Chairman of the mne conmmttee. A neeting was held
on the Conplainant's grievance a short while later. Present were
t he Conpl ai nant, General M ne Foreman Virgil Lam Shift Foreman
Ceorge Tiller, President of the union |ocal, John Herinson, and
the two mne safety conmttee chairnen, Haycock and Denny.
According to Howell, Mntoya initially clainmed that he had not
trammed the m ner beyond the | ast open crosscut but finally
admtted that he indeed conmitted the violation and deserved a
reprimand. The grievance was dism ssed and no appeal was taken
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John Herinson, the |ocal union president, recalled, based on
notes taken at the nmeeting, that Montoya at first insisted that
he had not passed the |ast open crosscut but, after |ooking at
the m ne map, admitted the violation and agreed that he deserved
a reprimand. Herinson also thought the reprimand was appropriate
because the viol ati on endangered the safety of all mners.
Particul arly because of Herinson's position as union president
and the fact that he availed hinself of notes taken at the
grievance neeting, | accord his testinony great weight.

Evi dence that Conplainant's work refusal and safety
conplaints were made in the presence of Shift Foreman George
Tiller, that M. Tiller was admttedly "irritated" and "angered"
by the fact that mners were idled as a result of this work
refusal and the brief time |apse between the work refusal/safety
conpl aint and the events triggering the reprimand is indeed
suggestive that the reprimand may have been issued at least in
part because of the protected activities. Fromthis evidence, it
could be inferred that the reprimand to M. Mntoya was at | east
partially notivated by his protected activities.

Even assum ng, however, that Montoya had therefore
established a prinma facie case under Pasula, that would not be
the end of the matter. The Conmi ssion also stated in Pasul a that
the enpl oyer may affirmatively defend agai nst such a case by
proving by a preponderance of all the evidence that, although
part of its notivation was unlawful, (1) it was al so notivated by
the mner's unprotected activities, and (2) it would have taken
adverse action against the mner in any event for the unprotected
activities alone. 2 FMBHRC at 2799-2800.

| have already found that the credible evidence supports the
conclusion that M. Mntoya did in fact tramthe m ner past the
| ast open crosscut w thout perform ng the necessary nethane tests
(fn. 3 supra.). Based on the credible testinony of Union
President Herinson, | also find that this constituted a serious
vi ol ati on, endangering the safety of all the mners. Finally,
based on the undi sputed testimony of Shift Foreman CGeorge Tiller
and M ne Superintendent Virgil Lam | conclude that the issuance
of a witten reprimand under these circunstances was not out of
the ordinary and clearly not disproportionate or discrimnatory.
Both of these officials had previously issued reprimnds to
mners for failing to make met hane gas checks and indeed Tiller
had given his own brother-in-law a witten reprimand for just
such a violation only a short tine before Mntoya's.

In conclusion, | find that even assum ng Valley Canp's
agent, George Tiller, had a "m xed notivation" in issuing a
witten reprimand against M. Montoya, there were credible
"busi ness justifications" for
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the reprimand excl usive of any protected activities and I find
that he woul d have issued that reprimand in any event for M.
Mont oya's unprotected activities alone. Pasula, supra. Since
the reprimand itself was not unlawful, M. Mntoya's resignation
or "constructive discharge" because of that reprinmnd was

i kewi se not unlawful. Accordingly, the Conplaint herein is
denied and this case is dism ssed.

Gary Melick
Assi stant Chief Adm nistrative Law Judge

FOOTNOTES START HERE-

1 Section 105(c)(1) provides in part as foll ows:

No person shall discharge or in any manner discrimnate
agai nst or cause to be discharged or cause discrimnation against
or otherwise interfere with the exercise of the statutory rights
of any miner * * * in any coal * * * mine subject to this Act
because such mner * * * has filed or made a conpl ai nt under or
related to this Act, including a conplaint notifying the operator
or the operator's agent, or the representative of the m ners of
the coal * * *mine of an alleged danger or safety or health
violation in the coal * * * mine * * * or because of the
exerci se by such miner * * * on behalf of hinmself or others of
any statutory right afforded by this Act.

2 NLRB v. Waples-Platter Co., 140 F. 2d 228 (5th Cr. 1944);
Caroll Egg Co., Inc. and Amal gamated Meat Cutters and Butcher

Wor kmen of North Anerica, 130 NLRB 100 (1961), Cavalier A ds.
Inc. and Professional Autonobile Association, 172 NLRB 96 (1968),
and MR Products, Inc. and International Union, United

Aut onobi | e, Aerospace and Agricultural Inplenent Wrkers of
Anerica, 179 NLRB 17 (1969).

3 Tellerico testified that Montoya did i ndeed ask himto
performthe nethane test, but he told Montoya to do it hinself.
Particularly in light of the credible testinmony (discussed infra)
that Montoya had admitted at his grievance neeting that he in
fact did tramthe mner beyond the [ast open crosscut w thout the
required tests, | cannot believe his contrary testinony at this
heari ng.



