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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceedi ngs
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No: CENT 82-86-M
PETI TI ONER A/ O No: 29-00174-05030 H
V. Docket No: CENT 82-90-M

A O No: 29-00174-05029
ANVAX CHEM CAL CORPORATI ON,
RESPONDENT Docket No: CENT 82-91-M
A O No: 29-00174-05031

AMAX M ne and M I |
DECI SI ON

Appear ances: El oi se Vel lucci, Esq., Ofice of the Solicitor, US.
Department of Labor, 555 Giffin Square, Suite 501,
Dal | as, Texas 75202, for Petitioner
Charles A Feezer, Esqg., P.O Box 128, Carl sbad,
New Mexi co 88220, for Respondent

Bef or e: Judge Moore

The above docket nunbers were consolidated for trial in
Carl sbad, New Mexico on January 19, 1983 and involved 9 all eged
viol ations of the safety standards. The second all eged viol ation
that the solicitor chose to present involves citation No:
518039. After the inspector had testified as to why he issued the
citation counsel for respondent announced that as far as he could
tell fromhis files he had not contested that particul ar
citation. Reference to the answer that he filed showed that no
nmention had been nmade of the citation and as far as he knew it
had either been paid or the conpany had intended to pay it.
After an off-the-record consultation it was agreed that there was
no di spute concerning this citation. The violation occurred and
the respondent has either paid the citation or will pay it. At
the conclusion of this decision | will order paynent, but of
course, if respondent has already paid the citation that will end
the matter.

The next citation presented by the solicitor was nunbered
518040. After the inspector had testified with respect to this
citation the exact same sequence of events occurred as those
involved in the previous citation. | will order paynent of the
assessnent but again, if respondent has already paid the
assessnent the order will be of no effect.

Citation No: 0517732 involved a defect in the manhoist in
that one of the guard rails had split creating a hazardous
situation. After the wi tness had been exam ned and cross-exam ned
counsel for the governnent agreed with respondent's counsel that



the testinony did not establish a violation of the standard. |
therefore vacated the citation and di sm ssed that portion of the
case. This left 6 alleged violations to be considered.
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Ctation No: 518053 and Citation No: 518049 both invol ved
al l egations that the back (roof) was bad. In connection with the
first citation nmentioned above an i nmi nent danger order was al so
i ssued. This was a potash mine and in potash mning there is no
requi renent that roof bolts or other roof supports be used unless
there is sone danger of a roof fall. Gtation No: 518053 which
was al so an i nm nent danger order involved a travelway and there
was admttedly bad top. Respondent had installed 175 roof bolts
in the area and had installed cribs. The inspector noted that the
cribs were not flush and tight against the back and his
specul ati on was that green wood had been used and had shrunk
Respondent's wi tnesses were of the same opinion. | agree with
respondent's witnesses that the fact that there was a gap between
the top of the cribs and the top indicated that the cribs had
shrunk away fromthe roof bolts were doing the job. It is a
matter of one expert's opinion against another's and after
hearing the testinmony I can not conclude that the roof was
i nproperly supported. | vacate citation No: 518053. Wth
respect to citation No: 518049 it is again a matter of opinion
Two of respondent’'s experts went to the area that the inspector
had descri bed and found the area adequately bolted. The
i nspector cane back the next day and issued a cl osure order (not
i nvol ved in these proceedi ngs) and respondents eventual |y
rebolted the whole area. Only the citation is before ne for
consi deration and after hearing the testinmony of the inspector
and respondent's experts | can not conclude that the governnent
has sustained its burden of proof with respect to this violation
The inspector and wi tnesses for respondent may have been
observing different areas. (Tr. 191-192). The citation says
that the slab "was over the roadway west of No. 30 belt drive in
the Ten East Section.” The citation does not say how far west.
If the witnesses were describing different areas, the confusion
was caused by the wording of the citation. Al so, the essence of
the alleged violation was a failure of a supervisor to inspect
(Tr. 30-31), and the condition was one that could devel op
rapidly. The citation is Vacated.

Citation No: 518060 involved a work platformthirty feet
high with railings on three sides but no railing on the fourth
where the | adder was. The inspector observed a workman clinb up
on the thirty foot high scaffold and noted that he had no safety
belt or safety line attached. The individual who was on the
scaffold at the tinme testified that he was not working on the
scaffold but had nmerely gone up there to get a piece of cable and
had i nmedi ately brought it down. The standard in question, 30
C.F.R 57.15-5 requires that a safety |ine be used where there is
a danger of falling. It could be interpreted as requiring the
clinmber of a ladder to clinmb two steps, re-attach a safety |ine,
clinmb another two steps, re-attach a safety line and so-on till
he got to the top of the ladder. It could also be interpreted to
requi re himwhen he got to the top of the I adder to attach his
line to sonething on the scaffold and reach over and grab
what ever he is going to bring down, un-attach the Iine and
re-attach bel ow and work his way down the | adder attaching the
safety line every three or four feet. | do not think that is a
reasonabl e
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interpretation. | think the standard is designed to protect a
man who i s working on the platform paint spraying or sand

bl asting or doing sonething else, fromforgetting where he is and
falling off the platform In this case that was not a reasonabl e
thing to anticipate. The citation is vacated.

Citation No: 517738 alleges a violation of 30 CF.R
57.11-27 in that a "falling hazard" existed on the roof of an
of fice which was enclosed within the maintenance building. The
building within a building was 9 feet tall, had sonme boxes on top
of it, plus a | adder that was either wel ded or bolted on and
there was no evidence that any one had clinbed the | adder and
wor ked on top of the office building. It was not established
that this was either an area requiring guards all around or
safety belts and the citation is accordingly vacat ed.

Citation No: 517734 alleges that there was not a safe neans
of access to a working place because in order to get there a
mner is required either to step up twenty inches or to walk up a
ranp that is only fifteen inches wide and has no guardrail. The
citation was abated by constructing a two-step |ladder in the area
of the twenty-inch step-up so that it was no | onger necessary to
either step up twenty inches, or walk on the fifteen-inch w de
ranp to get to the working area. There was testinony about a
rack hol ding pieces of steel in the vicinity of the fifteen-inch
wi de ranp. There was specul ati on and hearsay testinony as to how
a mner would go about getting pieces of steel off the rack, but
I have to assunme that when a MSHA i nspector abates a citation he
is stating that the alleged violation no | onger exists. The
steps that were used to abate the violation were on the left side
of the ranp and steel rack and the unguarded fifteen-inch w de
ranp is still right next to the rack holding the steel. Since
any mner getting steel fromthe rack after the abatenent would
have to do exactly the sane as a mner would have to do before
the abatenent, | do not see how the manner in which a mner gets
the steel is pertinent to this violation. | do not consider it a
failure to provide safe access to require a mner to either step
up twenty inches or wal k an unguarded ranp up to a hei ght of
twenty inches. The citation is vacated.

Citation No: 517720 alleges that there was an exposed pi nch
point in a return idler pulley underneath a conveyor belt where
nmobi | e equi pnent passes. At this mne the nobile equi prent was a
golf cart and it was common to take short cuts under the
conveyor. A bracket in the area of the return idler was what
created the pinch point and the pinch point was twentyfour inches
above anyone riding in a golf cart. While it mght be unlikely
t hat someone woul d have their hands up going under the belt it is
nevert hel ess the very type of hazard which the standard was
designed to prevent. While I think an accident was unlikely, it
was neverthel ess possible and a serious injury could have
resulted. There was good faith abatenent. | find the proposed
assessnent to be a reasonable penalty and therefore assess $84
for this violation.
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It is therefore ORDERED t hat respondent pay to MsSHA, within 30
days, a civil penalty in the anount of $304.

Charles C. More, Jr.
Admi ni strative Law Judge



