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Statement of the Proceedi ngs

Thi s proceedi ng concerns a discrimnation conplaint filed by
t he conpl ai nant with the Conm ssion pursuant to section 105(c) (3)
of the Federal Mne Safety and Health Act of 1977. Conpl ai nant
Carl Anburgery asserts that he was di scharged from his enpl oynent
with the respondent because he refused to drive a scoop which he
bel i eved was unsafe because it would not steer. The conpl ai nt
was filed pro se after M. Anburgey was advi sed by the Secretary
of Labor, Mne Safety and Health Adm ni stration, (hereinafter
MSHA), that its investigation of his conplaint disclosed no
di scrimnation against himby the respondent.

By notice of hearing duly served on the parties, a hearing
was conducted in this matter in Pikeville, Kentucky, on February
23, 1983, and the parties appeared and participated fully
therein. Testinony and evi dence was taken on the record, and the
parties made oral arguments on the record in support of their
respective positions. They waived the filing of any post-hearing
proposed findings, conclusions, and briefs.

| ssues

The critical issue presented in this case is whether M.
Anmbur gey' s di scharge was pronpted by protected activity under
section 105(c) (1) of the Act. Specifically, the crux of the case
is whether M. Anburgey's refusal to continue operating a scoop
because he believed it was unsafe due to an alleged problemw th
the steering is protected activity under the Act. Additiona
issues raised in this case are identified and di scussed in the
course of the decision.



~713
Applicable Statutory and Regul atory Provi sions

1. The Federal M ne Safety and Health Act of 1977, 30
U S.C. 0301 et seq

2. Sections 105(c)(1), (2) and (3) of the Federal M ne
Safety and Health Act of 1977, 30 U.S. C. 0815(c) (1), (2) and

(3).
3. Commission Rules, 29 CFR 2700.1, et seq.
Di scussi on

The record in this case reflects that at the tinme of the
di scharge on Decenber 30, 1981, the conpl ai nant was enpl oyed as a
scoop operator at an hourly wage of $9.00. The Bright Nunmber 9
M ne is a nonunion mne, and the conpany fringe benefits are
l[imted to paynent of enployee hospitalization benefits. The
record also reflects that the conplainant worked at the mine in
qguestion for approximately three nonths up to the date of
di scharge, but prior to that time worked at other mnes operated
by the respondent, and that his total period of enploynent prior
to his discharge was eight nonths. The conpl ai nant advi sed t hat
since his discharge, he has been continually enployed wth
anot her coal m ne operator, and has been so enpl oyed since
February 1982 (Tr. 2-5; 39).

Conpl ai nant' s testinony and evi dence

Conpl ai nant Carl Amburgey testified that on the norning of
Decenmber 30, 1981, while operating a scoop on the section at
approximately 7:15 a.m, he had difficulty nmanuevering his scoop
into a cut of coal because "the scoop just wouldn't steer into
the cut”, and he infornmed assistant underground foreman Janes
Nobl e of that fact. M. Nobel responded "you couldn't drive it
if it was a brand new car", and ordered himout of the m ne by
telling him"well, just go to the outside. W don't need you
nohow'. M. Anburgey then left the section and told general mne
foreman Jack Collins about the incident (Tr. 13-14). M. Collins
asked himif he had quit his job, and M. Anburgey stated that he
did not respond. At approximately 9:30 a.m, the mne fan went
off and all the mners were sent hone. He then called m ne owner
Ji m Hogg and asked for his job back. M. Hogg informed himthat
M. Collins told him (Hogg) that he caught M. Amburgey and
fellowmner Cifford Glbert sitting at the section | oading
poi nt not doing their job, and as a result of this "lie", M.
Amburgey filed his discrimnation conplaint with MSHA (Tr. 14).

M. Anburgey testified that he took M. Noble's instruction
to "get to the outside"” to nean that he had been fired, but he
did not know whether M. Noble had the authority to fire him
M. Anburgey confirmed that he did not answer M. Collin when he
asked hi m whet her he had quit, and had the m ne not been idled he
woul d have tried to find a way hone (Tr. 16). M. Anburgey al so
confirmed that when he called M. Hogg, he (Hogg) informed him
that he was told that M. Collins was the person who had fired



him(Tr. 17).
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M. Anburgey confirmed that he had operated the scoop in question
during the time he was enployed at the Bright No. 9 Mne, and he
filed his conpl aint because he believed his di scharge was
illegal. He also confirmed that he received unenpl oynment
benefits until February 1982 when he obtai ned ot her enpl oynent
(Tr. 18).

On cross-exam nation, M. Anburgey confirnmed that there were
t hree scoops on the section where he worked, and he operated them
at different intervals. As to his operation of the particular
scoop which he clains had a steering problem he could not state
how often he operated it prior to Decenber 30, but indicated that
it was "once or twice" (Tr. 20). He stated that he had
encountered steering problenms with the scoop two or three weeks
prior to that date, but the problemwas taken care of (Tr. 22).
He confirmed that an MSHA inspector was at the mine on Decenber
30, but he did not check the scoop in question (Tr. 24).

M. Anburgey testified that the scoop he was operating on
Decenmber 30, would not steer in the corner where a shot had just
been nmade in a fresh break, and he was concerned that it m ght
strike the rib, curtain, or people. M. Noble was |ocated right
at the rib where he attenpted to steer around the corner, and M.
Ambur gey stated that he nentioned nothi ng about safety, but
sinmply told M. Noble that he couldn't steer the machine. After
some words between the two, M. Anburgey got off the scoop and
told M. Noble "well, you drive it, then" (Tr. 26).

M. Anburgey confirmed that he had never known M. Noble to
fire anyone, and when he told him"to go outside" he did not
specifically state that he had been fired (Tr. 28). \Wen he
encountered M. Collins on the surface, he told himthat M.
Nobl e had sent hi moutside and he did not tell M. Collins that
the scoop was unsafe and would not steer (Tr. 29). M. Anburgey
confirmed that he had no previous trouble steering any of the
scoops on the section (Tr. 31). He also confirmed that M.
Collins hired himto work for the respondent, and has known him
for a nunber of years (Tr. 36-37). He also confirmed that he was
"going to forget about the whol e epi sode"” but "got nad" when he
believed that M. Collins "lied" to M. Hogg about the
ci rcunst ances of his |eaving respondent’'s enploy (Tr. 38).

In response to certain bench questions, M. Anburgey
respondend as follows (Tr. 41-42):

Q \Wen you say you were having trouble steering this
scoop, was it because of the way the coal was cut or
was sonet hi ng mechanically wong with the scoop?

A It just wouldn't steer like it should, you know. No
matter where you would point it, it wouldn't steer like
it was supposed to steer.
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Q You said it had had some problens with the steering on

it before?

A.  Yes.

Q And it was taken care of?

A. They worked on it, yes.

Q \What specifically was wong with the scoop?

A. They put steering caps and stuff on it. That's all
I know.

Q You had an MSHA inspector there that day?

A.  Yes.

Q After M. Noble sent you out of the mne did you
ever think about getting the inspector over there to
take a | ook at the scoop?

A No, | didn't.

Q Wy not?

A. Wien he told nme to go to the outside, that's when |
went to the outside.

Q Wen he tells you to go outside, you went outside.
And when you went outside you said nothing to M.

Col I'i ns?

A. | just told himthat Noble told nme to conme outside.
Q Wy didn't you tell M. Collins why? Wy didn't
you tell M. Collins you were having trouble with the
scoop? | assune he's the superintendent. He would go
down there and check it out, wouldn't he?

A. | guess he woul d.

Q But he wouldn't do that unless you told him would
he?

A. No, | don't guess.
Q Wy didn't you tell hin®
A. |1 don't know. | was just upset. | told himthat

Nobl e told me to go outside, that he didn't need ne
nohow.



~716

Q You claimthat M. Noble said some words to the effect
that you couldn't drive it if it were brand new and he
didn't need you anyway. This |leads nme to believe that
you and M. Noble didn't hit it off too well. It is kind
of unusual for two people to get along at work, and a

wor ker and a supervi sor to have words over a steering and
himtelling you, "Well, you dunb so-and-so, you couldn't
operate that thing if it was new, and get out. | don't
need you." That |leads ne to believe that you and M.
Nobl e had been going at it for quite a while. 1s that
right?

A. Every once in a while he would call nme a dunb ass.

Over what ?

Did he nake it a habit of calling his workers nanes

Q
A | don't know.
Q
li ke that?

A. He would act a fool and go on with themall the
time, but every once in a while he would get nad and
call them a nane or sonething.

Q Was this in jest?

A | don't know.

Q O was this shop tal k?

A. He would just get nmad every once in a while and
call you a dunmb ass or sonet hing.

In response to further bench questions, M. Anburgey

admtted that a week or so prior to his clainmed discharge he

oper
for

ated a scoop on the section with an inoperative front |ight
practically the entire shift, that he knew the Iight was out,

but said nothing about it because "something like that, | usually
don't pay no attention to it". At the end of the shift as he was

driv
Nobl

ing along the belt line along a curtain, he nearly struck M.
e and an MSHA i nspector. Wen asked about the light at the

time, he told M. Noble that it had been out all day, and the

next

nmorning M. Noble "got nad" at himand "cursed ne out"” for

admtting the light had been out. M. Anburgey did not know

whet
and

her the inspector issued a citation for the defective |ight,
he did not tag the machine out (Tr. 43-48).

Wth regard to the scoop that he clained had a steering

problem M. Anburgey confirned that he had not experienced prior
steering problems with the nachi ne before Decenber 30, and he

conf
t hat

irnmed that he did not check the machine before he operated it
day, but "guessed" that a repairman did (Tr. 48, 50).



~717
Testinmony and evi dence adduced by the respondent

Jack Collins, mne superintendent, testified that he has
known M. Anmburgey for 10 to 12 years and that at one tinme he was
married to one of his relatives. He confirned that he had no
previous problens with M. Anburgey, and he stated that al
under ground equi prrent is preshifted by the foreman one hour
before the actual start of any shift. He stated that M.
Amburgey was originally hired as a tinber nman and "extra inside
man" doing odd jobs. After expressing a desire to be a scoop
driver, M. Collins trained himfor this job and M. Anburgey
began operating the scoop "a couple of weeks" after the opening
of the Nunber 9 mine. Prior to this time, while M. Anburgey
told himhe had prior experience as a scoop operator, his
experience was limted to trammng it and he had no prior coa
producti on experience with a scoop (Tr. 54).

M. Collins testified that M. Anburgey's tramm ng scoop
experience consisted in pulling a |load of coal tied to a "ram
car" without a bucket, and he instructed the foreman to let him
| earn the actual coal |oading process using a scoop with a
bucket, which required the actual know edge to |oad coal out, and
that this was a nore difficult task (Tr. 56). M. Collins stated
that five scoops were available on the section, and that each
driver had a particular one which he operated. He confirmed that
he found out about M. Anburgey knowi ngly operating a scoop with
a defective light after the fact, and had he been advi sed the day
it happened, he woul d have di scharged M. Anburgey. He did not
do so because M. Anburgey had al ready gone underground the day
after the incident to work, and one or two weeks had passed, but
he did "chew himout" over the incident and told himnever to
drive any equi pnment underground without lights on it (Tr. 59).

M. Collins stated that on Decenber 30, 1981, when M. Noble
sent M. Anburgey out of the mne, he spoke with M. Anburgey in
the m ne office, and when he asked hi mwhat the problemwas M.
Amburgey replied "I've quit. | can't get along with that foreman
(Noble) up there” (Tr. 61). M. Collins testified as foll ows
concerning this conversation (Tr. 61-62):

A. | asked himwhat he quit for and he said, "I can't
get along with that foreman up there." He said, "I
can't drive a scoop to satisfy him" | said, "Carl

I"ve got a job open on the tail piece if you want it,
shoveling on the tail piece up there.” He said, "No,
["ve quit. | can't get along with him" | said, "Now,
you m ght ought to think this over, Carl." | said,
"Right nowa job is hard to find, and when you go off
this hill and | hire another man in your place | can't
take you back." He said, "I've quit." | said, "Well
that's up to you."

M. Collins testified that after M. Amburgey left the nine
he called himthat same eveni ng seeking his job back, but he had
hired soneone else. M. Collins denied ever asking M. Anburgey
to | eave and
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never told himthat he was fired or discharged (Tr. 64). He
confirmed that M. Anburgey never nentioned to himanything about
any unsafe condition on the scoop or that he was having
difficulty steering it. M. Collins stated that he first |earned
about this situation when M. Noble cane out of the mne the day
M. Anburgey left, and he testified as follows with regard to the
i ncident in question (Tr. 65-67):

Q \Wen Nobl e cane outside, what did he tell you?

A. He told ne that Carl was up there trying to | oad

t hat scoops, and he had two (2) scoops behind himheld
up; holding up production. He said he told Carl to
nmove his scoop back on this side and | oad over here and
et themother two scoops go on and get in that coal
because he was hol ding themup. The pin nan was held
up; the shooting man was held up; he had a whole crew
held up there trying to | oad that scoop. He said Carl
told him "I can't drive it to suit you. Drive it
yoursel f."

Q Wwell, did Noble say anything about why he was
hol di ng up everybody and why he couldn't drive the
scoop?

A. He just told me that Carl wasn't going to nmake a
scoop operator. He said he was just hol ding up
producti on.

Q D d he say anything about the steering; that it
woul dn't steer?

A.  No.

Q D d he say anything to you--did Noble say anything
to you that Carl Anmburgey said that it wouldn't steer?

A. No. Anburgey told Noble to drive it hinself, and
he did drive it. He drove it the rest of the shift
hinself. |If there had been something wong with the
steering he couldn't have drove it.

Q D dyoutalk to JimHogg about Carl Amburgey?

A, No.

Q You never did?

A I never did.
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Q You heard Amburgey testify that he called Ji m Hogg
and JimHogg told himthat you had told JimHogg that you
found difford Glbert and Carl Anmburgey sitting at the

| oadi ng point not working and that you sent them outside?

A. | heard himtestify that, yes.

Q D dthat occur? Did you tell JimHogg that?

A No. | didn't even talk to Ji mHogg, period, about
him He never questions what | do. If | hire or fire
or dismiss or do anything I want to, | amin conplete

charge of the m ne and what cones, it has to cone

t hrough ne before it goes anywhere. No man can be
hired or fired unless it comes through ne only, you
know.

Q D d Noble have the authority to fire Carl Amburgey
t hat day?

A.  No.

Q D dyou nention that to Carl Anburgey? Did he
know -di d he have any reason to know t hat ?

A. | never told Carl that Noble couldn't fire him The
word "Fire" was never brought up. | had no reason to
tell himthat. The word "Fire" was never brought up in
our conversation; not Carl's and ni ne

During a bench col |l oquy, M. Amburgey denied that he told

M. Collins he had quit, and his testinmony on this point is as
follows (Tr. 72):

MR, AMBURGEY: | never did come right out and say 1'd
quit, no.

JUDGE KOQUTRAS: You say you never cane right out and
said it. Did you say anything that gave M. Collins the
i npression that you were quitting?

MR AMBURGEY: | just told himthat Noble had sent ne
to the outside, you know.

Regardi ng his know edge of any defective steering on the

scoop in question, M. Collins testified as follows (Tr. 75-78):

Q After you talked to M. Amburgey, you never went
back underground to check the scoop out, or anything,
did you?
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The scoops cone outsi de.

They come out ?

> O >

Yes.

Q D d you ever check the scoop out after M. Anburgey
had left, or after that day, to determ ne whether or
not there was actually anything wong with the
steering?

A. | was never aware that there was anything wong

wthit. | didn't check it. | was never aware that
t here was sonet hi ng wrong.

Q Wen did you find out that M. Anburgey was having
problenms with the steering?

A I never did find out that he was.

Q You rnust have found out when he filed the conplaint
in this case?

A. Oh, yes. | knew about it then, but that was
probably a nmonth or so |ater.

Q Was that the first tinme you found out?

A.  Yes, that there was sonething wong with the scoop
| was never aware that there was because the drivers
kept on driving the scoops and pulling cars.

Q That is what | amdriving at. After M. Anburgey
left, he said nothing to you about the scoop and him
having problenms with it, or anything?

A.  No.

Q Al he told you was that Noble sent himoutside the
m ne?

A. He said--no, he didn't even tell ne that Noble sent
himout. He just told ne, "I've quit. | can't get
alont with that foreman."

Q After he left that day--Decenber 30, 1981 woul d
have been a Wednesday, of course, on ny cal endar

kay.

A.  Yes.

Q You say he called you back that night trying to get
his job back?

A. That's right.
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Q That you had already hired sonebody?

A. | hired a man that day.

Q So, the next Thursday when you went back to the
m ne was that same scoop that he had worked on the
previous day used in the mne?

A. | don't really know. You see, | had five (5).

Q At any time after Decenber 30 up until the tinme
that this conplaint was filed by M. Anburgey did you
ever have occasion as m ne superintendent to have
someone i nspect that scoop for steering or anything
i ke that?

A.  Yes. M repairman goes over the scoops every day.

Q D d anyone ever bring to your attention the fact
that he was having problenms with the steering?

A.  No.

Q Was that scoop ever cited by an MSHA inspector
after you left?

A.  Not on the steering.
Not on the steering?

on the steering.

o > 0
g

The only tine it was cited was for that |ight. Ws
thIS t he sane scoop that we are tal ki ng about where the
[ight was out?

A | really don't knowif it was the same scoop he was
on or not.

Q D dyoutalk to M. Noble the next day?
A.  Yes.

Q And he told you essentially what you testified to
in response to M. Polly's question, that he thought

M. Anburgey woul d never make a scoop operator and that
he was hol di ng up production, and that sort of thing,
and asked himto get out of the way and that M.
Anburgey told him "Well, you drive it,"” and he did the
rest of the shift? That was the extent of your
conversation?

A. That's right
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Q And M. Noble never nentioned anything to you about
M. Anburgey sayi ng he was having problens with the steering?
A

No. He didn't nention it to ne at all.

Q And your assunption was, since M. Noble went ahead
and operated it the rest of the shift, that there was
not hi ng wong with the steering?

A. Evidently.

James E. Nobl e, underground m ne foreman, Bright No. 9 M ne,
testified that on the day in question when M. Anburgey was
operating his scoop he was "gougi ng the scoop” trying to get into
an area, and after attenpting to show himhowto pull into the
area, M. Amburgey uttered an obscenity, and he (Noble) sent him
out of the section, telling him"Go on to the outside, then. |
don't need you" (Tr. 81). At the time M. Anburgey was assigned
to the mne he was an "extra man", and was used to shoot coal or
set tinbers. He filled in as a scoop operator when soneone m ssed
wor k, and he had been driving the scoop two nonths prior to the
i nci dent of Decenber 30, 1981 (Tr. 82)/

M. Noble stated that he had production troubles with M.
Ambur gey because he was slow, but he "overl ooked it hoping he'd
get better". M. Noble stated that in his attenpts to maneuver
into the area where he was to | oad coal out, M. Anburgey was
"gougi ng the bucket" and "tearing it up”, and after an exchange
of words, M. Anmburgey told him"drive it yourself", and M.
Nobl e did in fact conplete the work with the sane scoop and there
was nothing wong with it. M. Noble sinply believed that M.
Anmbur gey was not a good scoop operator, and M. Anmburgey said
not hi ng to hi mabout any defective or unsafe steering (Tr.
83-85). Had he nentioned anything to him he (Noble) woul d have
taken the machine "to the outside"” for repairs (Tr. 85).

M. Noble confirmed that he had never fired anyone who
wor ked for the respondent, had no such authority, and he stated
that if it had to be done he would bring the matter to M.
Collins' attention (Tr. 87). By sending M. Anburgey "to the
outsi de", he neant that he was to see M. Collins. Had M.
Collins seen fit to give M. Anburgey other work that day, he
could have returned to his section the next day, but that it was
up to M. Collins to put himback to work (Tr. 89). M. Noble
confirmed that he | oaded five or six |loads of coal with the scoop
on Decenber 30, after he ordered M. Anburgey out of the nine
(Tr. 89). He confirned that by his inability to | oad the coal
with the scoop, M. Anburgey had two experienced scoop drivers
wai ti ng behi nd himhol ding up production, and they were agitated
over this (Tr. 90, 92).

M. Noble confirned the incident over the defective front
scoop |ight took place a week or two before Decenber 30, and that
he "chewed himout" over the incident because M. Amburgey
admtted he had operated the car the entire shift with the |ight
out and said nothing to anybody (Tr. 95).
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Stanley Caudill, testified that he has worked as a m ner for
years. He testified that he was at the m ne on Decenber 30,
1981, and that his job is to help repair the scoops. After
observing two scoops parked outside, he asked M. Anburgey

"what's the matter”, and M. Anburgey replied "lI've quit". M.
Caudill then summoned M. Collins and he oberheard M. Anburgey
tell M. Collins "Me and Noble can't get along. 1'Il just quit"”.

M. Collins then told M. Anburgey to "think twi ce about it" and
offered to put himto work "on the tailpiece". M. Amburgey said
not hi ng about any steering problens at that tine, and M. Caudil
did not hear M. Collins fire M. Anburgey (Tr. 99-100). M.
Ambur gey declined to cross-exam M. Caudill or to ask any
addi ti onal questions (Tr. 101).

Rondel | Roark, fornerly enployed by the respondent,
testified that he worked at the No. 9 M ne on Decenber 30, 1981
as a roof bolter operator, and he was present on the section and
wi t nessed the incident over the scoop car. His testinmony is as
follows (Tr. 103-105):

A. The best | remenber, Carl conme up in that place and
was trying to clean it up. |If he said anything about
the steering | did not hear it. | can't renenber it.
As far as | know, he didn't.

Q \What did you see? Tell the Judge what you saw Carl
do.

A. He was trying to clean that place up and Janes told
himto go on to a new cut and let themother tw (2)
scoops get in there and finish cleaning that up where
could get in there and bolt it. Carl took a | oad out
and he cane back. He started to hit the sane cut again
and Janes told him "Co to a fresh cut and let these
other fellows do it."

Q D d you see anything wong with what he was doi ng
on that cut?

A. No, sir. He weren't running it like an expert, you
know, but that would be expected with himjust being in
traini ng.

Q D d you know he was just in training?

A, Yes, sir. But Janes told himto go on to another
cut and let the other two (2) experienced scoop drivers
get in there and finish clearning that up. Then they
got into it and Carl junped off the scoop and said,
"There. You run it." Janes told himto go outside

36
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Q D d you hear the entire conversation between thenf?
A Not all of it.

Q If Carl Anmburgey had said sonmething to Janmes Nobl e
t hat day about the scoop steering not working,

somet hing being wong with the steering, or it being
unsafe or dangerous, would you in all likelihood have
heard it?

A. Mst likely I would have. | wasn't paying nuch
attention. | just set there and I'd wait for themto
clean it up. Then 1'd go in and bolt it. | didn't pay
much attention. Like | said, if he said anything about
the steering | don't remenber it or | didn't hear it.

Q If he had said anything about it

A, If he had, | think | would ve heard it. | was
setting there beside of him | don't know | can't
renenber. 1It's been a year.

Q If that had been the case and if he had said
anyt hi ng about the steering, do you think it would be
likely that you would renmenber it?

A. | don't know. | wasn't paying that much attention
I mght have. He wasn't fired. | can say that. Janes
just told himto go outside.

Q He was not fired?
A. He just told himto go outside.

Q Wuld you have took that as himbeing fired, or you
being fired, if you had been told that?

A. No. 1'd have went outside. Let ne clarify about
Janes. He cursed and hollered and went on back in
there, acting crazy all the tine. You never know when
he was serious and when he wasn't. Mst likely, if
Carl had just cursed himright back and went on about
hi s business there wouldn't be nothing to it, because
we just carried on. Sonetimes in there you'd think
they was going to fight and they'd just be horse

pl ayi ng.

Q D d Noble get on the scoop and drive it then?
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A. The best | can renenber, he did.

Q D dyou see himload coal with it?

A. | can't remenber. They were noving on to the next
cut and then | went in to bolt it.

Q D d you ever beconme aware that there was anything
wong with the steering after that?

A. No, sir, not till here the other day when they said
this case was com ng up.

M. Anburgey declined to cross-exanine M. Roark or to ask
hi m any additional questions (Tr. 106). M. Anburgey was
recalled by ne and he confirned that at the tine he spoke with
M. Collins after being sent out of the section by M. Noble, he
did not say anything to M. Collins about any scoop steering
problens (Tr. 107). M. Anburgey denied that M. Collins
subsequently told himthat he had hired sonmeone el se to repl ace
him and he stated that he took M. Noble's directive to "go on
outside. | don't need you anynore" to nmean that he had been
fired. He confirmed that he told M. Collins he could not get
along with M. Noble, and when asked whether he denied telling
M. Collins that he had quit, he replied "I never did cone out
and tell himl quit" (Tr. 109).

M. Anburgey testified further that he could not recall M.
Collins offering himother work at the tail piece on Decenber 30,
and he confirmed that M. Noble had not previously questioned his
ability as a scoop driver, nor could he recall M. Noble telling
himto back the scoop out and go to another cut (Tr. 112). He
did confirmthat after an exchange of curse words between them
he got off the scoop and told M. Noble to drive it, and at that
point, M. Noble ordered him"to the outside"” (Tr. 113). M.
Ambur gey confirmed that he did not know why the scoop woul d not
steer, nor did he know what was wong with it or whether it was
defective (Tr. 114).

Fi ndi ngs and Concl usi ons

As indicated earlier, the issues in this case are whether
M. Anburgey's refusal to continue operating a scoop because of
his belief that the steering nmechani smwas sonmehow defective and
unsafe is protected activity under the Act, and whether his
asserted discharge for this refusal was proper. Refusal to
performwork is protected under section 105(c)(1) of the Act if
it results froma good faith belief that the work invol ves safety
hazards, if the belief is a reasonable one, and if the reason for
the refusal to work is communicated to the m ne operator
Secretary of Labor/Pasula v. Consolidation Coal Co., 2 FNMSHRC
2786, 2 BNA MSHC 1001 (1980), rev'd on other grounds, sub nom
Consol i dati on Coal Co. v. Marshall, 663 F.2d 1211 (3d Cr. 1981);
Secretary of Labor/Robinette v. United Castle Coal Co., 3 FMSHRC
803, 2 BNA MSHC 1213 (1981); Bradley v. Belva Coal Co., 4 FMSHRC
982 (1982); Secretary of Labor/Dunmire and Estle v. Northern Coa



Co., 4 FMSHRC 127 (1982).
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One initial question for determi nation is whether or not M.
Ambur gey was actual ly di scharged on Decenber 30, 1981, or whether
he voluntarily quit or abandoned his job. The mine in question
is a nonunion mne, and it would appear fromthe record here that
at the pertinent time in question there were no formal grievance
or discharge procedures, and it seens clear that no witten
noti ce of any kind was given to M. Anburgey when he departed the
m ne on Decenber 30, 1981.

M. Collins testified that he has the sole authority to
di scharge or otherw se discipline mners and that he did not
actually fire or discharge M. Amburgey, and his testinony is
corroborated by M. Caudill who overheard a conversation between
M. Collins and M. Anburgey concerning the incident in question.
Under ground foreman Noble testified that he did not actually tell
M. Anburgey that he had been fired at the time he ordered him
out of the mine, and he also testified that he had no authority
to fire anyone. On the other hand, M. Anburgey testified that
when the forenman ordered himout of the m ne, he thought he had
been fired. Qther witnesses who testified in this case stated
that M. Anburgey stated that he had quit because he coul d not
get along with foreman Noble. M. Anburgey's testinony that he
tel ephoned M. Collins on the evening of Decenber 30, 1981, in an
attenpt to get his job back supports his assertion that he
bel i eved he had been fired. M. Collin's testinmony that M.
Anmburgey did in fact call him and his hiring of another man to
repl ace M. Anburgey does | end sone support to M. Anburgey's
belief that he had been fired.

On the basis of all of the credible testinony in this case,
| believe it is reasonable to conclude that at the tine of the
i ncident in question M. Anburgey had reasonabl e grounds to
bel i eve that he had been discharged by the foreman. However, in
vi ew of ny findings and concl usi ons which foll ow bel ow on the
guestion of whether or not his work refusal was protected
activity, the question of whether he was fired or actually quit
becones noot .

The record establishes that after M. Amrburgey was ordered
out of the section by the foreman and sent to the surface, he
encountered M. Collins, and M. Collins testified that he
of fered M. Anburgey other work on the tail piece. This was
corroborated by the testinony of M. Caudill. M. Anburgey
denies that he was offered other work, and | ater that sane day
the m ne was idled because the fan went down and everyone went
hone, including M. Anburgey. At no tine did M. Anmburgey
mention anything to M. Collins about any defective steering on
the scoop machine in question, and at no tine did he tell M.
Collins that he was concerned for his safety.

After careful consideration of all of the testinony in this
case, | cannot conclude that M. Anburgey has established through
any credible testinmony or evidence that the scoop car in question
was in fact defective and that his refusal to operate it was
protected activity. It seens clear to ne fromall of the
testinmony in this case, that M. Anburgey and forenman Noble had a



di spute over M. Anburgey's ability to operate the scoop car in
guestion, and that after the dispute escalated into a shouting
mat ch between the two, M. Anburgey was ordered out of the mne.
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M. Anburgey conceded that at no tinme did he advise M. Collins
that he was having any problens with the steering on the scoop
car, and M. Noble's credible testinony is that he drove the car
wi t hout incident after M. Anmburgey refused to operate it. M.

Caudill corroborated the fact that M. Anburgey never nentioned
anything to M. Collins about the car being unsafe, and since M.
Caudill was responsible for maintaining the cars | would think

that any unsafe condition of the car would have cone to his
attention. Further, even though an MSHA inspector was on the
property on the day in question, M. Anburgey said nothing to him
about the alleged defective steering.

Havi ng viewed all of the witnesses on the stand during the
course of the hearing, | conclude that M. Anmburgey's conplaint
in this case was filed because of a personal dispute with mne
managenent unrel ated to any real safety concerns on his part with
respect to the scoop car in question. M. Anburgey adm tted that
he filed his initial conplaint with MSHA after l[earning that M.
Collins had "lied" about the circunstances of his |eaving the
m ne on Decenber 30, 1981.

Wth regard to M. Anmburgey's allegation that he was "cursed
out" because he would not lie to an MSHA inspector about the
[ight being out on his scoop car, | take note of the fact that
this allegation was never made to MSHA as part of his initial
conplaint, but was stated in his letter of August 19, 1982, to
t he Conmi ssion after MSHA advi sed himthat no discrimnation had
occurred. At the hearing, respondent's counsel objected to the
interjection of this allegation as part of the conplaint, and he
established that M. Anburgey had never served respondent with a
copy of the letter (Tr. 6-10).

The record here establishes that the defective scoop |ight
i nci dent took place a week or two prior to Decenber 30, 1981, and
M. Anburgey admtted that he knowi ngly drove the car with one
light out and had failed to report that condition to mne
managenent. While it is true that M. Anburgey was "chewed out”
by M. Collins and M. Noble for not inform ng managenent of the
defective light, I cannot conclude that there is any credible
testinmony to support his allegation or inference that mne
managenment "cursed hint or otherw se harassed himfor not |vying
to an MSHA i nspector about this incident.

Concl usi on and O der

In view of the foregoing findings and concl usions, and after
careful consideration of all of the evidence and testinony
adduced in this case, | conclude and find that the respondent did
not discrimnate against M. Amburgey, and that his rights under
the Act have not been violated. Accordingly, his discrimnation
conplaint 1S DI SM SSED

Ceorge A. Koutras
Admi ni strative Law Judge






