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DEC!I SI ON
Bef or e: Judge Moore

At the beginning of the trial a nunber of stipulations were
read into the record. The ones | consider inportant are that
this mine is an open pit linestone mine with 8 enpl oyees at the
time of the inspection working one shift a day 5 days a week.

The inspector who issued the 5 citations involved in this case
had been a victimof MSHA's reduction-in-force and at the tine of
his separation his notes had been taken from hi mand destroyed.
This brilliant procedure resulted in the inspector having nothing
nmore than the citations thensel ves and the inspector's statenent
to refresh his recollection of physical conditions which he had
observed back in June of 1980.

Citation No: 357701 reads "bernms were not provided for the
dunping ranp that is used by the front-end | oader to feed the
crushing plant."” The inspector's statenment regardi ng that
violation adds little, if anything, to refresh one's
recol l ection. The standard allegedly violated 30 C F. R 56.9-54
states "berns, bunper bl ocks, safety hooks, or simlar neans
shal |l be provided to prevent over-travel and overturning at the
dunping location.” |1 think the inspector cited the wong
standard. The standard cited refers to dunping |ocations and
makes no reference to an el evated roadway or ranp. The berns,
bunper bl ocks and safety hooks referred to therein would prevent
over-travel but would not prevent any equi pnent from running off
of the side of an elevated roadway. In ny opinion 30 C. F. R
56.9-22 which requires guards on the outer banks of elevated
roadways shoul d have been the basis of the citation. While |I am
sure no prejudice resulted to respondent as a result of the wong
section being cited, | nevertheless think it would be
presunptious on nmy part to anend a citation and penalty proposa



wi t hout being requested to do so. | amtherefore going to vacate
citation No: 357701.
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The other four citations in this case all involve guarding of
pi nch points. Governnment exhibit M 13 is a panphlet entitled
"MBHA' s Cui de to Equi pnent Guarding."™ Various pictures in
exhibit M 13 were used during the trial to illustrate the type of
guarding violation that the inspector was citing. Respondent's
princi pal objection and reason for contesting these guarding
citations was the inspector's alleged failure to point them out
on a previous visit. Ms. dara Chilson, respondent's daughter
testified that 3 nmonths prior to the issuance of the citations, a
conpl i ance assi stance visit had been conducted. She thought the
i nspector was M. Joseph Knaff, the sanme inspector who issued the
citations at issue in this case. But even if it was the sane
i nspector and even if he failed to notice or to point out sonme
hazardous condition, it would not insulate the operator from
| ater being issued a citation with respect to that hazard. The
pur pose of a conpliance assistance visit is to help the mner to
comply with regulations but there is no guarantee that every
violation in the mine will be discovered and di scussed.

Citation No: 357702 alleges that adequate guardi ng was not
provi ded for the pinchpoint created by the V-belt drive of the

crusher. It was Inspector Knaff's opinion that the guard was
i nadequate. He stated.... "if the man was wal king toward the
screen guard, happened to trip and fall into it, he could get

into the pinchpoint, the belts, so |l cited themto have the
screen raised so that he would have to go over the top rather
than al nost straight forward to get in to the pinchpoint."” (Tr.
26). He did say (Tr. 34) that you would have to have arns three
feet long to reach the pinchpoint and I don't know anyone with

arms that long. | don't think he nmeant that however, because the
rest of his testinmony indicates that if a person slipped he could
reach the pinchpoint. | amgoing to affirmthe citation. | find

a | ow degree of negligence i nasmuch as the area was guarded, even
t hough i nadequately, and because the guard had not been nentioned
during the conpliance assistance visit. A serious injury could
occur but there was good faith abatenment and no history of prior
violations. | assess a penalty of $30 for this violation

Citation No: 357703 states that the tail pulley guard on
t he stacking conveyor needs to be extended to prevent accidenta
access to the pinchpoint. Wen M. Knaff wote the citation the
adj ust ment was such that the pinchpoint was not guarded. | find
the violation existed and affirmthe citation. The penalty
criteria were the sane for the previous violation and | assess
the sane penalty, $30.

Citation No: 357704 charges that there was no guard at the
tail pulley of the feed conveyor. The standard, 30 C.F.R
56.14-1 clearly requires guards on tail pulleys. There m ght be
some question about whether the | anguage "which may be contacted
by persons, and which may cause injury..... " applies to tai
pull eys but in this case the pulley was in a position where it
could be contacted and if so it would have caused injury. A
hi gher degree of negligence is involved in having no guard at al
than that involved in having an inadequate guard. Except for
negligence | find the criteria the same as for the 2 previous



guardi ng viol ations and assess a penalty of $40.
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Citation No: 357705 alleges that guardi ng was not provided for
the self-cleaning tail pulley in the lime and chip plant. The
i nspector testified that a self-cleaning pulley is nore hazardous
than the regul ar kind because it has pinchpoints in numerous
pl aces. There is a picture of a self-cleaning tail pulley on
page 5 of government exhibit M13. | find a violation occurred
and that the hazard is greater when a self-cleaning pulley is
| eft unguarded. The other penalty criteria are the sane as in
the previous violation but with the hazard being higher. |
assess a penalty of $50.

It is therefore ORDERED t hat respondent pay to MSHA, within
30 days, a civil penalty in the sumtotal of $150. Al citations
except 357701 are affirmed.

Charles C. More, Jr.
Admi ni strative Law Judge



