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Bi rm ngham Al abama, for the respondent.

Bef or e: Judge Koutras
Statement of the Proceedi ng

This matter concerns a discrimnation conplaint filed by the
conpl ai nant Danny Hender son pursuant to Section 105(c)(3) of the
Federal M ne Safety and Health Act of 1977. M. Henderson is a
m ner enpl oyed by the respondent at the subject mne and he al so
serves as president of his |ocal UMM union. The conpl aint was
initially filed pro se after M. Henderson was advi sed by the
Secretary of Labor, Mne Safety and Heal th Adm ni stration
(hereinafter MSHA), that its investigation of his conplaint
di scl osed no di scrimnation agai nst himby the respondent. M.
Hender son subsequently retai ned counsel to represent him and
pursuant to notice a hearing was convened in Birm ngham Al abama
on February 2, 1983, and the parties appeared and parti ci pated
fully therein. Post-hearing briefs were filed by the parties and
t he argunents advanced in support of their respective positions
have been fully reviewed and considered by nme in the course of
t hi s deci sion.

The Conpl ai nt

The conplaint filed by M. Henderson in this case concerns
an assertion by himthat the respondent violated the
anti-discrimnation provisions of the Act when m ne managenent
decided to idle the mine for several days. As a result of this
action, M. Henderson clains that since he was schedul ed to work
during all or part of this period that the m ne was idled, the
action
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taken by m ne managenment has resulted in his loss of pay. 1In
addition, M. Henderson clains that the idling of the mne was a
deci si on made by nanagenent to prevent or sonehow i nhibit the

m ners working at the mne fromexercising their safety rights on
matters concerning the work pl ace.

| ssues

The issue presented in this case is whether the decision by
m ne managenment to idle the mne in question was nade in
retaliation for mners exercising any protected rights under the
Act, and whether that decision was notivated by managenent's
desire to inhibit or otherwise interfere with the right of miners
in the exercise of any protected rights under the Act. Although
M. Henderson's conplaint was in the nature of a "class action”
on behal f of a nunber of miners who signed a "petition" affixed
to his conplaint, nmy pretrial rulings Iimted nmy adjudication of
this case to the question of whether M. Henderson's rights under
the Act may have been violated. Additional issues raised by the
parties are identified and discussed in the course of this
deci si on.

Applicable Statutory and Regul atory Provi sions

1. The Federal M ne Safety and Health Act of 1977, 30
U S.C. 0301 et seq

2. Sections 105(c)(1), (2) and (3) of the Federal M ne
Safety and Health Act of 1977, 30 U.S. C. 00815(c) (1), (2) and

(3).
3. Commission Rules, 29 CFR 2700.1, et seq.
Conpl ai nant' s testinony and evi dence

Danny Henderson confirmed that he is enployed by the
respondent as a bull dozer operator and serves as president of
UMM Local 1865. He confirnmed that on Wednesday, April 21, 1982,
he was at work renoving overburden behind the dragline in an area
known as "the pit", and he indicated that his work |ocation at
that time was "where the drill is and where the dragline is soon
to be" (Tr. 27). He fixed the location of the dragline in
relation to where the shots were being | oaded as 900 feet away
fromthe shot area (Tr. 38). He confirmed that he was not
wor ki ng on Friday, April 23, because he was at an arbitration
hearing in Birm ngham He was schedul ed to work on Saturday,
April 24, but when he reported to the mne a security guard
informed himthat the mne had been idled. He observed the
position of the dragline that day, and it was in the sanme
location as it was on Thursday (Tr. 39). He was not scheduled to
wor k Sunday, and did not work Monday because he was not called to
cone to work and the mne was still idle. He believed that
partial crews were called back Monday, but that full production
did not resune until 4:00 or 4:30 p.m Monday or Tuesday (Tr.

40).



M. Henderson stated that on Tuesday, April 27, respondent's
Vi ce- Presi dent and Manager Lynn Strickland requested a neeting
with himand the safety conmttee concerning the event of the
previ ous Thursday and Fri day.
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M. Strickland did not advise those in attendance as to why he
had ordered the mne idled, and stated that if "the problemwe
had with that 103" came up again he would idle the mne again
until an inspector arrived. Wen asked how he took that
statenment, M. Henderson replied "if we got into the habit of
filing 103s and we couldn't get an inspector, we would be idled
until one cane" (Tr. 41).

M. Henderson confirned that at no tinme while he was worKking
at the pit area on Wednesday or Thursday, was he ever exposed to
any hazardous or excessive dust (Tr. 42). He confirmed that the
entire mning operation was idled on Friday, including
recl amati on work going on three quarters of a mle or a mle from
the pit, welders working in the shop area approximately 4 m nes
fromthe pit, and the dragline itself (Tr. 43). Referring to a
chart |abeled "exhibit C1", M. Henderson identified these
areas, and he confirned that prior to and after April 21, the
dragline had operated closer to where shots were being fired than
the 900 feet where it was located at the tine in question. He
confirmed that as of February 1, 1983, the dragline was | ocated
approximately "27 to 29 steps"” fromwhere a shot was put off, and
he paced the distance off hinself. However, he confirned that
the dragline did not operate all day since it was down for
repairs (Tr. 48).

On cross-exam nation, and in response to a question as to
why he believed the respondent's action in idling the mne has
adversely inpacted on the mners' safety rights, M. Henderson
replied "if you're in the habit of getting idled if you exercise
your safety rights, you would soon learn that you are going to
| ose noney by doing it, not to do it, sonme peopled woul d" (Tr.
49). M. Henderson confirmed that he | ost three work days,
nanel y Saturday, Mnday and Tuesday, and he believed that five
enpl oyees cane back to work on Monday, and full production
resumed on Tuesday (Tr. 51). He also confirned that he is an
alternate menber of the mine safety conmttee (Tr. 52).

M. Henderson stated that he estimated the 900 feet distance
concerning the location of the dragline on Thursday, and that
when he next observed it on Saturday it had not noved far, but
believed it was closer to the shot area "by one day's tripping"
(Tr. 56(a)). He confirned that he was paid by the union for
attendi ng uni on busi ness on Friday, and that he was called to
cone back to work at the mine either on the foll owi ng Tuesday or
Wednesday (Tr. 58).

Wth regard to the nmeeting with M. Strickland, M.
Henderson stated that M. Strickl and said nothi ng about the
dragline being too close to the | oaded shot, and M. Henderson
confirmed that he was not working around the dragline or the
drills on Wednesday and Thursday, April 21 and 22 (Tr. 60). He
al so confirmed that on the occasions when the dragline was cl oser
to | oaded shots than it was on Friday or Saturday, the mne was
never idled, and he did not believe he was in any danger when he
did work where the shots were fired on Thursday, and it is nornal
procedure to nove away fromthe area where shots are fired (Tr.



62) .
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Wth regard to the shot which was | oaded and fired on February 1,
1983, M. Henderson confirned that he had no actual know edge of
how t hat shot was w red and shot, nor does he know whether the
wi ring and shot were acconplished "in an unsual manner" (Tr. 63).
He al so confirmed he actually nmet with M. Strickland on Tuesday,
April 27, and that was a schedul ed work day, and his actual | ost
days of work were only two days (Tr. 65).

Ronald Smith, testified that he has worked for the
respondent for over seven years, that he is a certified Shooter
and that he was perform ng these duties on Wdnesday, April 21
1982. He described his duties that day, including the |oading of
shots after the holes are drilled by soneone else. He stated
that he was fanmiliar with the Reed and Joy Drills, and he
confirmed that on April 21, he requested other work due to the
dust conditions, but that he did not request a section 103(Q)

i nspection (Tr. 90). He did not work the next day, but returned
to work Friday at 7:00 a.m, and the shot pattern had been
drilled and he prepared to | oad the shots. However, he was
instructed to | oad the holes which had been drilled with the Reed
Drill, and since they were dusty he asked to see the safety
conmmittee for the purpose of requesting a section 103(Q)

i nspection. He was |ater advised that no MSHA inspector was
available to cone to the mine, and he was given other work. At
that time the dragline was sone 800 feet fromthe | oaded shot
area (Tr. 92). Later that day, he was infornmed that the m ne had
been idl ed, and he was told to report back to work the foll ow ng
Monday, and he did so (Tr. 95). During the intervening weekend,

t he dust problens were negated by the rain, but the shot was
fired on Monday when he returned to work (Tr. 95).

M. Smith confirmed that he was at the safety comittee
meeting held with M. Strickland on Tuesday, April 27, and he
stated that M. Strickland stated that he had idled the mne
because he could not put the shot off (Tr. 97). He also
confirmed that the dragline has since operated closer to the
shot, and in his opinion, no one would be in danger if it were
operating within 500 feet of the shot (Tr. 98).

M. Smith explained the drilling operation, the |oading
operation, and he explained the reasons for the presence of dust
during these operations. He confirned that approxinmately a nonth
after April 26, 1982, he did in fact file a request for a section
103(g) inspection, and that MSHA i nvestigated the all eged dust
problemand its ruling was not in his favor. Since that tinme he
has filed no other requests for section 103(g) inspections (Tr.
106) .

M. Smith confirmed that the mne conditions on April 21 and
23 were "unusual" in that there was an "abnormally high w nd",
and while the respondent furnished himwth a respirator, he did
not wear it because he doesn't |like them (Tr. 108,109). He
confirmed that he had a respirator when he refused to work in the
dust, but opted not to wear it and chose to request a section
103(g) inspection instead (Tr. 111).
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M. Smith confirmed that during the time the nost recent shot
was | oaded, the dragline was |ocated sone 100 feet of the shot on
February 1, 1983 (Tr. 115). He believed that was an unusua
situation because the dragline was down and it could not be
turned in a direction away fromthe shot (Tr. 115). Al though he
bel i eved personnel were safe during this shot since everyone was
renoved fromthe pit, he did not believe that the equi pment was
saf e because of the close proximty to the shot (Tr. 116). He
confirmed that equi pnent has been damaged in the past by shots,
but he could not recall how close to the shot the equi pment was
| ocated (Tr. 118).

M. Smith confirmed that the respondent has never been cited
by MSHA for being out of conpliance with the applicabl e dust
standard (Tr. 127). \When asked whether M. Strickland had ever
told himthat he had decided to idle the m ne because soneone had
filed a section 103(g) conplaint, M. Smith testified as foll ows
(Tr. 129-132):

A. He said that when we -- first of all he said he was
di sappointed in the Safety Comm ttee because they did
not file a 103(g) and also he said that in the future
that if we have this situation, a simlar situation
with the 103(g) that he would idle the mnes until
someone higher than himtold himto put the m nes back
to work.

A Well, when you saw fit to file your 103(g)
Conpl aint a nonth later, did he idle the m nes?

A, No, sir.
Q Wy not?
A. | don't know.

Q well, at the tinme you filed that conplaint did you
expect himto idle the m nes?

A I didn't know.

Q \What was that subsequent conpl aint over, dust
agai n?

A, Yes, sir.

Q On this very sane drilling device?
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A Yes, sir.
And did soneone actually come out fromthe --

(I'nterposing) Yes, sir, the Federal |nspector cane
nd run a dust sanple.

o>

On you?
Yes, sir.

Q

A

Q Hung a sanmpler on you?

A Yes, sir, me and the driller
Q

. And the driller and found that they were in
conpl i ance?

A. Right.
Q And they told you that that was the end of that.
Ri ght .

Q D dyou, at that time, explain to himthe problem
you were having with the dust and everythi ng?

A Correct.

Q Was that inspector aware of previous, of this
particul ar conplaint being filed?

A. Yes, sir, | believe he was.

Q If you heard M. Strickland say that he was a
little concerned about the 103(g)s, you weren't
intimdated in any way, were you, a nonth |ater when
you filed yours?

A.  (No response)

Q D dyou feel intimdated or did you feel threatened
by himthat he would idle the mnes if you did it

agai n?

A Yes, sir, at the tinme he said that, but | went
ahead because | felt like | wanted to know whet her they
were in conpliance or not and if | could still see the
difference and | didn't know if he would idle the mne
Q But, that didn't prevent you fromdoing it?

A, No, sir.
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Q D d you say anything to M. Strickland before you filed
that 103(g) a nonth later?

A. No, sir, | don't believe so

M. Smth testified that he had no reason to disbelieve M.
Strickland' s assertion that he could not fire the shot on Friday,
because he could see that it was not | oaded and ready to shoot
that day (Tr. 133). However, M. Snmith saw no reason to idle
everybody, and were it his decision to make, he would not have
idled the mi ners working on reclamation or those working in the
shop (Tr. 134). He confirmed that the reason the shot was not
| oaded and ready to fire on Friday was because he refused to do
it (Tr. 138).

Respondent' s testi nobny and evi dence

Arthur W Burks, respondent's resident engineer and safety
director, testified that he is famliar with the conplaint filed
inthis case. He confirmed that after being informed that M.
Smith was having problens with dust on Wednesday, April 21, 1982,
during the |l oading of a shot, he instructed the pit foreman to
have himwear a respirator, and a call was placed to MSHA' s
of fice in Bessener by m ne managenent for the purpose of
requesting an MSHA i nspection of the asserted dust problem NMSHA
i nformed the conpany that a section 130(g) inspection had to be
requested by a mner or his representative and not the conpany
(Tr. 146-150). No inspector cane to the mine, and M. Smith
requested, and was given, a union "benefit day" off and left the
mne (Tr. 150). M. Dennis Myers was then called to the m ne and
assigned the shooter's duty the next day, Thursday. While on the
phone with MSHA and m ne managenent concerning a second request
by managenent for a section 103(g) inspection, M. Mers stated
that he was having no dust problens that day and he refused to
request an inspection (Tr. 153).

M. Burks identified a mine map, exhibit R 1, and testified
as to where he believed the dragline was operating during the
week in question. He indicated that by Monday, April 26, the
dragli ne woul d have been within 100 to 200 feet of the partially
| oaded shot (Tr. 156-159). He confirmed that the shot could not
be put off because the holes could not be | oaded, and he believed
this posed a dangerous situation because the dragline was noving
closer to the shot by Monday (Tr. 160-161). 1In light of this
situation, and in view of the fact that he did not believe he
could get an MSHA inspector to the mne over the weekend, he
apprised M. Strickland that by Monday, the dragline would "be on
top of that partially |oaded shot", and M. Burks believed that
this posed an unsafe condition (Tr. 161).

On cross-exam nation, M. Burks confirned that the position
of the dragline was surveyed and plotted on a daily basis on the
m ne map, and that this is done for the purpose of determ ning
the coal inventory in the pit area in front of the dragline, and
he | ocated the position of the dragline on the map (Tr. 164-169).
He estimated that on Friday, April 23, the dragline was some 500



feet fromthe shot location (Tr. 169). He confirnmed that at an
advance rate of 100 feet a day, he and M. Strickland and M.
Ernest believed that by Mnday, the dragline would have been

dangerously or periously close to where the | oaded shot was
| ocat ed.
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M. Burks stated that he did not know why M. Strickland
idled the welders in the shops or the reclamati on workers, and when
asked whether the operation of the dragline affected their work
he responded "nothing I don't guess" (Tr. 175). He confirmed
that the personnel directly involved in operating the dragline in
firing off the shot would be the dragline crew, the shooter, the
benchi ng dozers, and drills. The welders and nechanics woul d be
i nvol ved in the event of equipnment break-downs. He confirnmed
that the dragline has been down in the past, but that mne policy
does not necessarily dictate that everyone goes home. He did not
know whet her the sanme dragline had been idled in the past (Tr.
176-177).

M. Burks testified that the Reed Drill was a new pi ece of
equi prent, and that sal esnen and factory nechani cs were present
at the mine to denonstrate the drill to the mners (Tr. 179). He

al so alluded to the dust problens and generally described the
operation of the drill (Tr. 180-185).

Wl liamLynn Strickland, confirned that he is the mne
general manager, and that he was advi sed by a tel ephone call on
Wednesday, April 21, from m ne superintendent Earnest, that there
was a problem concerning the | oading of certain holes which had
been drilled by the Reed SK-60 Rotary Drill, and that the shooter
Ronal d Smith had requested other work beconmes of certain dust
problenms (Tr. 187). M. Strickland confirmed that the dust
control systemon the drill in question nmet MSHA' s standards and
had been approved by MSHA (Tr. 188). He also confirned that
during the period April 21 through 23, 1982, the Reed Drill and a
Joy Drill were both being operated in the pit, and that dril
conparison tests were being conducted so that the conmpany could
deci de whether to purchase the Reed Drill (Tr. 189).

M. Strickland confirmed that the m ne conditions were dusty
during the week in question, and in view of the reluctance of the
shooters to operate the Reed Drill, m ne managenent nade attenpts
to contact MSHA for an inspection of the drill, and no
interruption in the work flow was anticipated prior to Friday,
and the conmpany had no objection whatsoever to an MSHA i nspection
(Tr. 192). \When he |earned that MSHA coul d not send an inspector
to the mine in response to a union request nade on Friday, he mnet
with M. Burks and M. Earnest at noon on Friday to discuss the
fact that a shot had been partially |oaded on Friday, but that it
could not be fired (Tr. 194). He discussed the situation which
he faced as follows (Tr. 194-195):

A Yes, sir. W discussed the situation that was in
front of us; we had no reason to believe that we were
going to be able to get an inspector available to us;
we had every reason to believe that we had a problem
with the shot there that was partially | oaded that we
were not going to be able to shoot; we had schedul ed

for the machine to run
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along with some of the other pieces of equipmnent,
drillers, welders, | don't renmenber just exactly who
had been posted to work; we knew that we woul d continue
wor ki ng that night and work on Saturday, we would have
the shift come in on Sunday night, we woul d have
anot her 8-hour shift there; we had no assurance that
there woul d be an inspector on the property on Monday
nmorni ng, we only knew that it had been requested, we
had no guarantee that there would be an inspector there
on NMonday norni ng.

* * * Wll, M. Burks, who was in charge of preparing
the map, M. Earnest, who knew from | ooking at the map
where the dragline was sitting, where the shot was, we
addressed the fact of that if we continued to proceed
with the dragline that there was a possibility that we
woul d be endangering the machine. W realized, we felt
like there was no safety danger as far as personnel was
i nvol ved because we woul d nove them out of the area of
the shot, as that's our practice and custom but we
felt like we would be endangering the machine itself.

And, at Tr. pgs. 196-201
Q D dyou hear M. Burks estimates of distances as
far as where the shot area was |ocated and where the
dragli ne was | ocated?
A.  Some 4-500 feet.
Q Do you agree with that?

A.  Yes, sir.

Q Is it an accurate reflection of the novenent of the

dragline as well as the other itens which are noted on
it?

A Yes, sir.
It's kept in the normal course of business?
Everyday.

Q
A
Q Do you depend on that map or maps like it?
A Yes, sir.

Q

Did you depend on that nmap in maki ng your deci sion
in this instance?
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A Yes, sir, it was utilized in the decision

Q As | understand you listened to M. Earnest, you
listened to M. Burks and you had personal know edge of
what had occurred, what was your concl usion?

A. My conclusion was that each segment of the
operation in the mning of King Coal Company is
dependent upon the other segnent, before the dragline
could conme through the area has to be drilled and shot;
for a coal |oader to performhis function the
overburden has to be renpbved; so each segnent is
dependent upon each other, so if one function was not
going to be able to operate, then it would
subsequently, at sone later time, cause a delay or a
failure of the other functions to be able to operate.
On that basis | determined to idle the entire mne

Q Was that decision, in any way, based on any
with respect to a safety conplaint?

A, No, sir. It was an econonic decision. It costs us
approxi mately $40,000.00 a day to operate that m ne

Q \Were is nost of that noney spent?

A. A certain portion in |abor and that bal ance of it
in materials.

Q If the dragline were unable to operate as you have
testified you assunmed it would be, could you stil
operate the m ning?

A.  Yes, sir, we could have, certain segnments of it.
Q Wy did decide not to do so?

A In ny determination at that tine, that would have
only created a situation at a |ater date that those
segnents woul d have been affected by the | ack of being
able to shoot on that day and they woul d have been
idled at a future date.

Q So, inyour mnd at least in that point in time, it
was inevitable that at sonme point in tine all the
functions of the operation would be affected?
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A.  Yes, sir.

Q \What did you do?

A, Sonmetine around 1:00 | instructed at the pits to
idle the mnes.

Q \Was that done?
Yes, sir.
Did anyone work on Saturday?
No, sir.

A
Q
A
Q D d anyone work on Sunday?
A, No, sir.

Q

Did anyone report to work on the third shift on

A.  Yes, sir. W discussed that Friday, that know ng
that there had been a request made for an inspector

not knowi ng whether they were going to cone or not and
knowi ng that the problemat the mne, if there in fact
was one, centered around the drilling and shooting
functions, that it was our intention at that time to
bring those people in and have them working so that in
the event an inspector was there, a determ nation could
be made if a problem existed.

Q D d you expect an inspector?

A Well, we knew they been requested, we could only
hope that one woul d show up.

Q Wo in fact worked?

A. | don't remenber just exactly who was sitting in
the particular functions at that time; the driller
woul d have been in, the utility man on third shift, I'm

not sure if a dozer operator would have been or not,
but M. Smith, the shooter, was assigned to work al ong
with the dayshift driller.

Q How about Mnday nor ni ng?

A.  The day shift persons associated with the drilling
and shooting process of which M. Smth was one.

Wth regard to the neeting of Tuesday, April 27, with the
m ne safety commttee, M. Strickland confirned that he requested
the nmeeting, and he testified as follows as the di scussi on which
took place (Tr. 203-204):
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A. | requested M. Naranore, M. Henderson and M. Smth
because those were the avail abl e people; M. Henderson as
Local President; M. Smith because he was the nost

associ ated person with the problenm and M. Naranore as
his Safety Conmitteeman, sone of the other Safety

Conmi tteenen had gone and already left the parking |ot.

| told themat that time that | was disappointed with

their actions as a Safety Committee, that | felt |ike that
there had been reason for themto have made the request,

we clearly understood that we could not make the request,
and | told themthat | was disappointed with their actions
as the Safety Committee. Their response to that was that
if they chose to call somebody out, an inspector, say on

t he day when M. Meyers was working, and that if he told
them at that day or any other tine that he didn't have a
problemthat they would | ook kind of foolish to have called
sonmebody out, so they didn't. In their opinion it was not
their responsibility to file on behalf of another enpl oyee.

| told themat that tinme the reason that we had idled
the mne, that | had idled the mne because it was ny
decision, | think I told them sonething to the effect
that whatever it was a good decision or a bad decision
and that it was because we had the partially |oaded
shot and we chose not to continue allow ng the dragline
to nove toward it.

Q D dthey respond to that?

A. Well, just other than the fact that soneone
guestioned or either | offered, |I don't exactly
renenber the extent of this part of the conversation,
but it was discussed if it came up again in the future
and | advised themat that tinme, under the sane given
condi tions and circunstances that | felt like that the
sane deci sion would need to be made to idle the mne
until such time that we could give a resolution

Q D dyou ever, at any tinme, tell any of those

i ndividuals during this nmeeting or at any ot her point
intinme that any tinme they filed a 103(g) that you
would idle the mne?

A. No, sir, a 103 had not even been filed at this
time, it had been requested for, but it had never been
filed.

Q To your know edge was it ever filed?

A, No, sir.

Q Do you know why it was never filed?

A

No, sir.
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M. Strickland identified exhibits R2 and R-3 as copi es of
MSHA' s fi ndi ngs concerning subsequent 103(g) inspections
requested by the shooter and driller for the Reed SK-60 Drill,
and those findings reflect that no violations occurred (Tr. 207).
He denied that any retaliatory action was taken agai nst the
i ndi vi dual s who made t hose inspection requests (TR 207-208). He
expressed the following opinion as to why the nmners objected to
the use of the Reed SK-60 Drill (Tr. 210-211)

A M. Brown, | have ny opinion as to why the
classified enpl oyees took the position that they did in
relation to the Reed SK-60 Metropl ex dust control
system | assune that's where your question is

| eadi ng, the result of King Coal Conpany utilizing that
nmetropl ex dust control system one of the areas of
responsibility for a utility person, classified

enpl oyee, a nenber of the bargaining unit at King Coa

Conmpany was to furnish water to the drill, that drill,
being prior to April of 1982 the Joy rotary drill. The
end result of that was that when the Conpany purchased
the drill and nmade a reduction in work force, the

result was that its classified enpl oyees were reduced
at the Ryan Creek M ne. This had to have had an i npact
on the bargaining unit at King Coal Conpany.

They had a loss in reduction of nunmbers, but this had
no affect on the Conpany's decision to purchase the
Reed SK-60. It was done for a neans of controlling the
dust which was approved and therein we made the
decision to buy the Reed SK-60 drill.

Q So at the tinme you purchased the SK-60 with the
metropl ex system you were aware or had investi gated
this systemand MSHA's attitude toward it, is that
true?

A. W only knew fromthe suppliers of the drill that
the metropl ex was an approved system

Q Do you have any reason to doubt, at this point,
particularly in light of the two subsequent 103 charges
and investigations by MSHA that there is any problem
with the Metropl ex systenf?

A, No, sir.

On cross-exam nation, M. Strickland confirned that on Apri
23, 1982, he was at his office sone 18 to 20 mles fromthe pit
| ocation, but based on the mne map and | og book, he could
estimate that the dragline was sone 400 to 500 feet fromthe
| ocation of the shot on that day (Tr. 219).
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He confirmed that the work schedul es posted at the mine site on
Thursday called for drillers, dozers, and the dragline to work on
Sat urday, but he was not sure about the welders (Tr. 220). He
confirmed that he was responsibile for determ ning who will work
and who will not work, and he confirmed that welders normally
work in the shop area sone 3 or 3 1/2 mles fromthe pit area,
and that the mechanics would go around the entire operation (Tr.
222). He confirmed that the subject of the dragline working on
Sat urday was di scussed with M. Earnest and M. Burks during
their neeting on Friday, and while he personally did not see the
posted work schedule, M. Earnest was instructed to schedul e the
dragline for work on Saturday (Tr. 223-228). However, he
conceded that he did not know what was on the work schedul e which
was posted on Thursday because he did not see it (Tr. 224). No
Sunday work was posted, and none is required to be posted (Tr.
228). He denied that M. Henderson was scheduled to work on
Sunday (Tr. 229).

M. Strickland again reiterated his reasons for idling the
entire mne, and he conceded that the dragline had operated
closer to the | oaded shot in the past (Tr. 230). He did not know
how many hol es were | oaded on April 23, 1982, and confirnmed that
it was a "partially | oaded shot" (Tr. 230). He also indicated
that each "shot situation" is different, and the question as to
whet her one woul d be nore dangerous than another is dependent on
a nunber of circunstances (Tr. 231-240).

Sti pul ations

The parties stipulated to certain facts (Tr. 33-34), and
these are as foll ows:

On Wednesday, April 21, 1982 King Coal was using a Joy

Brand drill with a water dust control systemand a Reed
brand drill with a dry "metropl ex" brand dust control
system The two drills were operating in the sanme
area, drilling holes in parallel patterns for purposes

of conpari son.

At approximately 1:30 p.m on Wednesday, April 21, M.
Ronald Smith, the shooter, conplained about the dust
whi ch he stated was created by the dry dust control
system refused to |load the Reed drilled holes and
requested work in a less dusty area. M. Smith's
request was granted, and no further shooting was
performed in the area.

Late during the day shift of April 21 M. Ronald Smith
cane by the mine office and stated he was going to take
a benefit day the next day. (M. Burks was present.)
M. Dennis Myers was called in for the next day as
shoot er.
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On April 22 at approximately 8:00 a.m, M. Earnest (in M.
Burks' presence) asked M. Henderson to call the MSHA office
and request a 103(g) inspection because the conpany's earlier
request could not be honored. M. Henderson refused to nmake
the call as requested and stated he had no problemw th dust
and the enpl oyee then working as shooter would not file.
M. Henderson again refused to nake the request.

Later that day (in M. Burks' presence) M. Earnest and
M. Danny Henderson, |ocal union president, tel ephoned
the MSHA office. M. Burks was present while M.
Earnest and M. Henderson spoke with the MSHA officials
on a tel ephone with an extension. M. Henderson told
the MSHA officials that he did not have a problemwth
dust, that the safety committee did not have a problem
with dust, and that M. Myers who was on the shooter's
job that day would not file a 103(g), and that no
103(g) inspection was being requested. M. Earnest was
again told that MSHA could not conme out w thout a union
or mner request.

On the norning of Friday, April 23, M. Ronald Smith
returned to the job of shooter. M. Smith refused to

| oad the Reed holes and requested to see the safety
conmittee and requested a 103(g) inspection. Smth's
request for work in a less dusty area was granted. The
safety conmttee, chaired by M. Naranore went to the
mne office and M. Earnest called the MSHA office. No
i nspector was avail able, but a nessage was left for Jim
Sanders to call as soon as possible.

On Monday norning, April 26, no inspector arrived, and
M. Strickland personally talked with M. Ronald Smith
who stated that he had no problemthat day because it
had rained and there was no dust. M. Strickland went
on the explain to M. Smth the basis for the original
decision to shut down the operation. M. Smith | oaded
and shot the entire shot pattern. M. Strickland then
ordered that all mners be recalled and the m ne be put
back in operation.

Conpl ai nant' s post-hearing argunents

In his post-hearing brief, conplainant's counsel argues that
the idling of the mne was totally unncessary and was done in
retaliation to the filing of a section 103(g) conplaint. Counsel
asserts that M. Henderson was discrim nated agai nst because of a
co-enpl oyee's attenpt to exercise his rights under section
103(g) (1) of the Act, and as a result of the idling of the mne,
M. Henderson | ost several days'
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wages. Counsel suggests that the clear nmessage the respondent
was sending to its enpl oyees was "Exerci ses your right under the
law, and you will pay", and counsel subnmits that the respondent’'s
idling of the entire mne not only violates both the letter and
spirit of the Act, but has a chilling effect on the future
exercise of the statutory rights of mners for a safe environnent
in which to work.

In response to the respondent's argunents that the decision
to idle the m ne was based on safety considerations, conplai nant
asserts that the record here clearly establishes that on the day
the mne was idled the dragline was operating approxi mately 500
feet fromthe shot area, and that prior to and since that tine,
it has operated closer to a shot. Conplainant's counsel asserts
that this defense "is incredulous” and an "artificial defense set
up by the Conpany at trial", and that no justification or
rati onal e was of fered by the respondent to explain why shop and
recl amati on workers mles fromthe pit area were idled.

Counsel concludes that M. Henderson has made out a prima
faci e case of discrimnation, and that the respondent has failed
to rebut this fact. Counsel takes note of the fact that while
the testinony in this case failed to establish the exact distance
of the dragline on the day in question, records were available to
t he respondent which woul d have given the exact |ocation of the
dragline and the pit, and that the only inference that can be
drawn fromthe respondent's failure to produce themis that it
had sonet hing to hide

Respondent' s post-hearing argunents

In his post-hearing brief, respondent's counsel maintains
(1) that M. Henderson is not a menber of the class of persons
Congress intended to protect when it enacted section 105(g) of
the Act, (2) that he has offered no proof that he was ever
singled out for retaliatory treatnment, (3) that he has failed to
est abl i sh any nexus between any of his actions and a retaliatory
act by the respondent, and (4) there is absolutely no evidence of
any intent to retaliate or any act of retaliation by the
respondent in this case.

Counsel argues that section 105(c) (1) of the Act provides
protection to mners who either: (1) file or make conpl aints
under the Act; (2) are the subject of nedical evaluations and
potential transfer under section 101 of the Act; (3) institute a
proceedi ng under the Act; (4) testify or are about to testify in
a proceedi ng under the Act; or (5) exercise a statutory right
under the Act. Counsel maintains that a prima facie case under
the Act is only perfected when a Conpl ai nant takes action which
pl aces himw thin one of the categories of persons protected by
the Act, and the mne operator then retaliates by discrimnnating
agai nst hi m based on his protected status. Counsel concl udes
that on the facts of this case, M. Henderson has failed not only
to show t he nexus between his protected status and the purported
harm suf fered, but has also failed to show that he took any
action which brought himw thin the Act's unbrella of coverage.
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In response to M. Henderson's assertion that the idling of the
m ne on Friday, April 23 was an act of retaliation against himin
that the respondent's actions were based on Ronald Smith's
attenpt to file a request for a section 103(g) inspection
respondent's counsel argues that if the respondent here had
retaliated against M. Smith, M. Smith would have grounds to
file a conplaint. However, since M. Henderson did not even work
on April 23, he was not even present to take any action against
whi ch the respondent could have retaliated. Further, counse
asserts that M. Henderson has provided no evidence of any action
on his part which could conceivably be construed to bring him
within the paranmeters of the coverage of the Act, and that he
never conplained or filed a conplaint on his behalf or as a m ner
representative. Counsel points out that M. Henderson refused to
file a conplaint.

In response to M. Henderson's assertion that M.
Strickland' s statements made during the April 27 neeting with the
safety conmttee sonehow "chilled" his rights under the Act,
respondent's counsel argues that even assumi ng that M.
Henderson's "tortured interpretation” of M. Strickland s remarks
is credited, such a statenment is not cogni zabl e under the Act
since actual interference with M. Henderson's statutory rights
is required. Further, counsel argues that M. Henderson offered
no evidence of any chilling effect on hinself or any other
enpl oyee. Counsel points to the fact that Ronald Smith testified
that he filed a section 103(g) conpl aint approxi mately one nonth
after the incident in question in this case and that the
respondent took no retaliatory action against him Counsel also
argues that evidence of subsequent section 103(g) conplaints
concerning the drilling and shooting operati ons was presented at
the hearing (exhibits R 2 and R 3), and this evidence establishes
that simlar dust conplaints were subsequently filed with NMSHA
and MSHA found no violations existed, and there was no
retaliatory action or threat by the respondent because of these
conpl ai nts.

Respondent argues that the evidence in this case clearly
establishes that it actually nmade nunerous requests for a section
103(g) inspection between April 21 and April 23, and on various
occasi ons asked the substitute shooter, the head of the Union
Safety Conmittee, and M. Henderson to request such an
i nspection. Gven these efforts on its part to initiate such an
i nspecti on, respondent maintains that M. Henderson's contention
that it threatened to take adverse action agai nst any m ner who
subsequently filed a conplaing "nust be viewed as absolutely
i ncredi ble".

Wth regard to the purported "safety issue" concerning the
use of the Reed and Joy Drills, respondent asserts that although
M. Smith testified that he requested and was granted
reassi gnment based on the dust condition which was created by the
use of the Reed netroplex dust control system the totality of
t he evidence shows that M. Smth's conplaint was not based on
concern for his safety. In support of this conclusion, counse
points to M. Smth's testinony that, to his know edge, the Reed



Drill was the first one operated by the respondent without a
wat er dust control systemand that his conplaint and the

conpl ai nt of other enpl oyees was based on their di senchant ment
with the use of a waterless dust control system (Tr. 125-126).
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Respondent points out that on April 23, the Reed Drill was
operated with an MSHA approved dust control system and that the
Joy Drill was operated without a dust control system of any type.
Thus, while the Joy Drill presented an infinitely greater
potential hazard, M. Smith refused to load the Reed drilled
holes and testified that he did not and would not have refused to
| oad the dustier Joy drilled holes. Furthernore, respondent
mai ntai ns that even after repeated requests from m ne managenent,
M. Henderson, the Chairman of the Safety Conmittee, and the
April 22 substitute shooter refused to file a 103(g) inspection
request, and denied both to m ne managenent and to the | ocal NMSHA
office that a dust problemexisted for anyone but Ronald Smith
Under the circunstances, respondent concludes that the 103(g)
i nspecti on request was based on notivation other than the Safety
Conmittee's concern over the dust problem Since the purchase of
the Reed drill with the netroplex dust control systemresulted in
the layoff of two classified enpl oyees, and the purchase decision
was not subject to the grievance and arbitration provisions of
t he | abor agreement, respondent concludes further that the safety
conpl ai nt was used as a mechanismto prevent the purchase of the
drill.

In response to M. Henderson's contention that M.
Strickland's decision to idle the entire mne was noti vated by
his desire to retaliate against the mners, respondent points out
that M. Henderson's contention in this regard is based in part
on his unreliable estimtes of a cable which was spread between
the dragline and the shot area, and in part on comnparisons
bet ween the m ne operating conditions on April 23 and the m ne
operating conditions on subsequent occasi ons when circunstances
were in no way conparable. As an exanple, respondent refers to
t he shot detonated the day before the hearing in this case.
Respondent mmi ntains that M. Henderson ignored the fact that the
shot detonated at close distance to the dragline involved both
powder which had | ost strength because it had been subjected to
rain and a relatively shallow | ayer of overburden. Furthernore,
respondent points to the testinmony of M. Smith, an experienced
certified shooter, who confirnmed that flyrock could be thrown up
to 1,500 feet and that he was unable to predict the distance such
rock would travel on a given occasion. M. Smth also confirnmed
that each time a shot is put off judgnent nmust be exercised to
determ ne which areas are endangered. (Tr. 111-112).

In response to M. Henderson's contention that M.
Strickland's idling of the imedi ately affected area woul d have
been a nore appropriate response, and that he went too far when
he idled the entire operation, respondent maintains that it is
unrefuted that every operation in the mne would have been
ultimately idled by the shooter's refusal to put off the shot,
and that M. Strickland s decision sinply idled all functions at
one time and thus avoi ded both the danger whi ch woul d have been
created by continued operation of the dragline and the economc
| oss which would have resulted frompartial operation of the
remai ni ng m ni ng functions.
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Respondent asserts that in reality, after |ess than 23 days on
the job as Vice President and General Manager, M. Strickland was
presented with a probl em he had not previously encountered.
Bet ween 12: 00 noon and 1: 00 p.m on April 23, all blasting was
suspended because the only classified shooter refused to | oad and
detonate holes drilled by a new piece of equipnent. MSHA had not
responded to an inspection request, and an MSHA i nspector was not
expected until the followi ng Monday. The only dragline in the
m ne was 400 to 500 feet away and advanci ng toward the shot area.
The dragline had previously been damaged by flyrock froma shot
put off by the same classified shooter who refused to | oad and
bl ast because of the dust. The M ne Superintendent and the
Resi dent Engi neer/ Safety Director advised M. Strickland that
continuing to operate the dragline over the weekend woul d pl ace
the dragline in danger when the shot was finally detonated. A
partially | oaded shot endangered personnel and equi pnent
operating in the area. Because of the integrated nature of the
m ni ng operation, every function -- including those not in the
i medi ate blasting area -- would ultimately be affected by a
cessation of the blasting. Thus, M. Strickland exercised his
judgrment and directed that the entire mning operation be idled.

Final ly, respondent concludes that M. Strickland' s deci sion
to idle the m ne was based on sound busi ness judgnment, and not on
any retaliatory notive. Respondent suggests that had retaliation
been his notivation, M. Strickland woul d not have reassigned M.
Smith (the only enpl oyee who conpl ai ned about dust) and then
schedul ed himto work on the foll owi ng Monday even though the
m ne was ot herwi se shut down. Respondent mmintains that M.
Strickland had no reason to retaliate against any other enpl oyee
because no other enpl oyee had made a safety conplaint. M.
Strickland sinply concl uded that continued partial operation of
the m ne under the prevailing circunstances was neither safe nor
econom cal |y feasible.

Fi ndi ngs and Concl usi ons

Section 103(g)(1) of the Act provides in pertinent part as
fol | ows:

VWhenever a representative of the miners or a mner in
the case of a coal or other mine where there is no such
representative has reasonabl e grounds to believe that a
violation of this Act or a mandatory health or safety
standard exists, or an inm nent danger exists, such

m ner or representative shall have a right to obtain an
i edi ate i nspection by giving notice to the Secretary
or his authorized representative of such violation or
danger. Any such notice shall be reduced to witing,
signed by the representative of the mners or by the

m ner, and a copy shall be provided the operator or his
agent no later than at the tinme of the inspection
except that the operator or his agent shall be notified
forthwith
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if the conplaint indicates that an i mm nent danger exists.
* * * * Upon recei pt of such notification, a special
i nspection shall be nmade as soon as possible to determne
if such violation or danger exists * * *,

There is no dispute as to the facts and circunstances which
led to the filing of this conplaint, and as correctly stated by
the respondent in its post-hearing brief, the decision by mne
managenent to idle the mne on Friday afternoon, April 23, 1982,
is the focal point of the dispute. During the course of the
heari ng, conplainant's counsel argued that the actions taken by
m ne managenment in this regard were overly broad and out of
proportion to the risks involved in continuing the mning
operation, and counsel characterized the idling of the mne as
brash attenpt to punish mners who were trying to exercise their
rights under the Act” (Tr. 26). Counsel conceded, however, that
the events of Wednesday and Thursday prior to the idling of the
m ne did not involve any discrimnatory action on the part of the
respondent, and he al so conceded that the idling of the mne
affected all miners, and that m ne managenent did not selectively
choose M. Henderson for any special treatnment (Tr. 23-24).

a

This case presents a rather unusual situation in that the
respondent mine operator is essentially being accused of taking
retaliatory action against the entire rank-and-file mners, and
specifically M. Henderson in this case, because of a refusal by
one of the mners conplaining about certain dust problens, and
M. Henderson, as president of the local, to file a request with
MSHA for a section 103(g) inspection. At the same tinme, M.
Hender son conpl ai ns that the respondent m ne operator
di scri m nat ed agai nst hi mwhen conpany Vi ce President and Cenera
Manager Lynn Strickl and di scontinued m ning operations at
approximately 1:00 p.m on Friday, April 23, 1982, "idled the
m ne", thus resulting in M. Henderson's |osing tw days' pay for
the foll owi ng Saturday and Monday, April 24 and 26, 1982, days on
whi ch he normal ly woul d have been schedul ed to work. M.

Hender son concl udes that this action by M. Strickland was "a
bl atant act by the conmpany to have us sacrifice our right to a
safe place to work".

M. Henderson confirned that in the eight years that he has
worked at the mne, while there have been differences with mne
managenment over certain problens, they were all worked out
t hrough MSHA or through the Union's Safety Inspector (Tr. 66).
He al so confirmed that under the Union contract, the respondent
may idle the mne "when he gets very well pleased to do so", and
that the present controversy does not fall under the nornal
Uni on- Managenent gri evance procedures (Tr. 67). He confirnmed
that at no time during the tine periods Thursday through Tuesday,
April 22 through 27, 1982, did he ever personally attenpt to
regi ster a section 103(g) conplaint with MSHA (Tr. 71), and he
confirmed that the respondent did nothing to intimdate or keep
the mners affected by any dust conditions on Wednesday or
Thursday fromfiling conplaints (Tr. 83). M. Snmith, who has
wor ked at the mine for over seven years, and who serves as an
alternate safety comitteeman, testified that past safety



di fferences with m ne managenent have been resol ved through
mut ual di scussions, and that "sometines we'd have to get the
District to come up" (Tr. 137).
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M. Henderson's conplaints nmake reference to a "safety issue”
H's first conplaint, sighed by himon My 5, 1982, at page 4,
contains a statement by M. Henderson that "the enpl oyees were
upset over being idled because of a safety issue". At page 5 of
that conplaint of M. Henderson states "we do not want our fellow
wor kers to conpromise their safety rights in order to earn a
living for thenselves and their fanmlies.” A second conplaint,
signed on May 25, 1982, on his own behal f, and on behal f of other
mners listed in an attachnment to his conplaint, states that the
idling of the mne "was done over a safety issue in which we
strongly feel did not necessitate this type of discrimnatory
action against the enpl oyees of the Ryan Creek M ne."

It seens obvious to ne fromthe record in this case that the
"safety issue" is directly related to m ne nanagenent's deci si on
to purchase a new Reed SK-60 Rotary Drill which was equi pped with
a "metropl ex" brand dust control system Al though the drill had
the capability for a water induced dust control system nine
managenment opted not to use the water method and believed that
the "metropl ex" systemwas nore desirable for dust control
purposes. In any event, the Reed Drill, as used at the mne with
the "metropl ex" dust control system apparently had MSHA' s stanp
of approval, and there is no evidence to the contrary.

The record in this case establishes that during the period

April 21, 1982, through April 23, 1982, the Reed Drill, with the
"metropl ex" system was used with a Joy Drill equipped with a

wat er dust control system to drill certain holes in preparation
for loading and firing a shot. The drilling process being
conducted at this tine with the Joy and Reed drills was under
normal m ning operations, and the drilling was being conducted at
a tine when m ne nanagenent had under consideration the possible
purchase of the Reed Drill. The two drills were operating in the
same area, drilling holes in parallel patterns for conparison
purposes in order to test the operational effectiveness of the
two drilling devices. |In short, the Reed Drill was being used
for "on the job testing purposes”, and its effectiveness
obviously met with mne managenent's approval since the drill was
subsequent |y purchased and is still in operation at the nine
Conversely, it seenms obvious fromthis case, that the decision to
purchase that drill did not neet with the approval of sonme mners

who had to work around it, and that is at the very heart of this
di scrim nation case.

The record in this case establishes that on two occasions
when M. Smth was asked to | oad hol es which had been drilled
with the Reed Drill he refused and asked to be reassigned to work
in a less dusty area. The first incident involving M. Snith
occurred on Wednesday, April 21, 1982, at approximtely 1:30
p. m, when he conpl ai ned about the dust created by the Reed dry
dust control system M ne managenent granted his request for
ot her work and no further shooting was perfornmed in the area.
Later that day, M. Smith inforned m ne managenent that he was
taking a contract "benefit day" off the next day, Thursday, Apri
22, 1982, and he did not work that day.
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The second incident involving M. Smith took place on Friday,
April 23, 1982, when he returned to his shooter's job. He was
instructed to load certain holes which had been drilled by the
Joy and Reed drills. He refused to load the holes drilled by the
Reed Drill, and requested and was granted ot her work. At the
same time, he requested to see the nmine safety committee and
requested a section 103(g) inspection. The safety commttee,
chaired by Archie Naranore, went to the mne office and
superintendent Earnest called the MSHA office. He was inforned
that no inspector was avail able, but a nmessage was left for
I nspect or Sanders to call as soon as possible.

M. Smth's reluctance to | oad and shoot the holes drilled
by the Reed Drill stemmed fromhis belief that the drilling with
that drill resulted in dry dust which had accumnul ated around the
hol es whi ch had been prepared for |oading and shooting. M.
Smith testified that when he attenpted to wal k around and shovel
the dust into the holes after they were | oaded, the dust was
di spersed into the air, and coupled with the unusual w nd
conditions which the parties agreed prevailed on April 21 and 23,
1982, created such a dusty environnment around him and resulted
in his requests to be assigned other work.

M. Smith confirmed that his reluctance to | oad and shoot

holes drilled by the Reed Drill did not affect his decision to

| oad and shoot holes drilled by the Joy Drill. He stated that
the water induced dust control systemon the Joy Drill rendered

t he dust noist and prevented it from being di spersed when he

wor ked around the holes drilled with that drill. In short, M.
Smith obviously was satisfied with the Joy Drill, but was not too
enchanted with the Reed Drill, even though it had an approved

dust control device, nanmely the "netropl ex" system Although the
"metropl ex" systemwas designed to separate the respirabl e dust
fromother dust particles, M. Smth's reluctance to work around
that drill was based on the fact that he could not visually

di stinguish the differences in the dust which was present. In
short, he obviously believed that holes drilled with the Joy
Drill presented no dust problens, but that holes drilled with the
Reed Drill did. | can only assume that had the Reed Drill been
provided with a water suppression dust control system M. Snith
woul d not be reluctant to work around holes drilled with that
drill.

Al though M. Smith refused to load the holes drilled with
the Reed Drill, he confirned that at the tinme of these refusals
on April 21 and 22, he had available to hima dust respirator
whi ch had been furni shed himby the respondent. However, M.
Smith indicated that he did not use the conpany provided
respirator because he "does not |like to wear one.” He also
confirmed that when he was called back to work on Monday, Apri
26, he did not conplain about any dust problens while | oading
holes drilled with the Reed Drill because it had rained and there
were no dust problens.
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The record in this case reflects that on at |east three
occasi ons, M. Henderson, when presented with certain facts
i ndicating that mners were experiencing sone problens with
certain dusty mne conditions, opted not to file a section 103(g)
i nspection request with MSHA, and these are di scussed bel ow.

The first opportunity for M. Henderson to file a section
103(g) conpl aint came on Thursday, April 22, 1982, when
substitute shooter Dennis Myers, filling in for the regular
shooter Ronald Smith, questioned M. Henderson about M. Smith's
request for other work on the previous day, and asked for M.
Henderson's advice. M. Henderson advised M. Mers that the
decision to request a section 103(g) inspection was his to nake,
and that he should be the one to decide whether to go ahead and
| oad the holes or file a conplaint and request an inspection.

M. Mers decided to go ahead and | oad and shoot the hol es which
had been drilled.

Respondent's safety director Burks testified that after M.
Henderson refused to request a section 103(g) inspection, M.
Earnest called the MSHA of fi ce and spoke with I nspector James
Sanders about the situation. Wile he was on the phone, M.
Myers entered the office, and after being given the phone by M.
Earnest, M. Mers advised M. Sanders that he had no probl ens
with dust. Under these circunstances, MSHA refused to act on M.
Earnest's request for a section 103(g) inspection.

The second opportunity for M. Henderson to file a section
103(g) conpl aint came on Thursday, April 22, 1982, when m ne
superi ntendent Sanm e Earnest asked M. Henderson to call the
MSHA district office and request an inspection. M. Earnest's
request was made because a previous tel ephone request to MSHA by
m ne managenment the day before was denied by MSHA on the ground
that a section 103(g) inspection could only be made upon request
by a miner or his representative and not by the mne operator or
m ne management. M. Henderson refused to call MSHA as requested
by M. Earnest, and he did so because he personally had no
problemw th dust, and the substitute shooter Dennis Myers woul d
not file a section 103(g) request on his own.

The third opportunity for M. Henderson to request a section
103(g) inspection cane later in the day on Thursday, April 22,
1982, when M. Earnest and M. Henderson placed a conference
tel ephone call to MSHA officials, and M. Burks listened in on an
ext ensi on phone. During that conversation M. Henderson advi sed
the MSHA officials that he did not have a problemw th dust, that
the m ne safety commttee did not have a problemw th dust, that
M. Mers would not file a section 103(g) inspection request, and
that no such inspection was bei ng requested.

Contrary to M. Henderson's assertion that mners are
reluctant to file conplaints, M. Ronald Smith confirmed that a
month or so after the incident which precipitated the instant
conplaint, he did in fact
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file a request with MSHA for a section 103(g) inspection, that

MSHA conducted an inspection concerning his conplaint of dusty

conditions, but ruled against him(Tr. 106), and that the m ne

was not idled as a result of his request for an MSHA inspection
(Tr. 130).

Exhibit R2 is an MSHA letter dated June 21, 1982, advising
the respondent of the results of a section 103(g) (1) inspection
requested by the UMM. The purpose of the inspection was to
i nvestigate a May 24, 1982 conplaint filed by a representative of
the mners at the Ryan Creek Mne alleging that the driller and
shooters work positions were exposed to too nmuch dust. NMSHA' s
findings were that the dust exposures for the two positions were
tested and that the test results indicated that the respondent
was in conpliance and that no citations for nonconpliance wth
the required dust |levels were issued.

Exhibit R-3 is an MSHA |etter dated Septenber 7, 1982,
advi sing the respondent of the results of a section 103(g)(1)
spot inspection requested by the UMM. The purpose of the
i nspection was to investigate an August 18, 1982, conplaint by a
representative of the mners alleging a dust problemon the Reed
SK-60 Drill work position and the shooters work position, MSHA's
findings were that the results of its testing and sanpling
i ndicated that the respondent was in conpliance with the
appl i cabl e dust exposure requirenments and that no citations for
nonconpl i ance were issued.

In ny view, on the facts of this case it appears to ne that
t he respondent did everything humanly possible to neet the
percei ved safety concerns faced by the miners as a result of the
use of the drill in question. Not only did m ne nanagenent
acconodat e the m ner who conpl ai ned about the dusty conditions by
assigning himother work, but nanagenment also provided himwth a
dust mask which he refused to wear.

Wth the regard to the question of requesting section 103(Q)
i nspections, | find nothing in this record to support a
concl usi on that m ne managenent ever attenpted to intim date,
harass, or otherw se prevent mners, or the safety commttee,
fromfiling such requests. To the contrary, in the instant case,
m ne managenment asked the safety commttee to request such an
i nspection, and even made the m ne phone and office available to
the conmttee, all to no avail. Further, as indicated above, on
two subsequent occasi ons when nminers saw fit to file section
103(g) requests with MSHA, mine managenent did nothing to prevent
them from doi ng so, and there is absolutely no evidence that
managenment ever retaliated agai nst anyone, or did anything such
as again idling the mne, because of those conplaints. As a
matter of fact, the record here establishes that the inspections
conducted by MSHA in response to the 103(g) conplaints disclosed
that the respondent was in conpliance with the applicable NMSHA
dust standards in question. One of those conplaints concerned the
very same Reed SK-60 Drill which is involved in the instant case

Based on the testinony of M. Strickland, which I find



credible, it would appear that the mne was idled from
approximately 1:00 p. m
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Friday, April 23, 1983, until the third shift on Sunday when
several workers were called back. By Mnday, April 26, the day
shift crew associated with the drilling and shooting process was
call ed back to work, and by 4:00 or 4:30 that afternoon, the
majority of the mners came back to work after the blast was
completed (Tr. 202). M. Henderson's assertion that M.
Strickland did not tell himwhy the nmne was idled during the
meeting held with the safety conmttee is contradicted by the
testinmony of Ronald Smith. M. Smith, who was present at that
same neeting, testified that M. Strickland explai ned that he
idled the mi ne because "he couldn't put the shot off" (Tr. 97,
117). In addition, contrary to the conplainant's argunent at
page 4 of his brief that the respondent has offered no
justification or rationale to explain why it was necessary to
idle the shop and the recl amati on workers who were far renoved
fromthe pit area, M. Strickland' s testinony in this case

i ncl udes an expl anation as to why he nmade the decision to idle
the entire mne. Therefore, the question is whether or not that
expl anation is believable.

At the heart of the conplainant's argunment that there was
unl awful discrimnation in this case is the assertion that M.
Strickland' s explanation as to why he idled the mne, and in
particular his statenent that it was sonehow dictated by safety
concerns, is totally unbelievable, particularly in Iight of the
fact that the dragline had been operated in close proximty to a
shot before and after the incident in question and the mne was
not idled on those occasions.

VWhile it is true that the dragline in question had in the
past operated closer to a shot area, and in fact did so on
February 2, 1983, the fact is that the circunstances which
prevail ed when M. Strickland decided to idle the m ne on Friday,
April 23, were not the sane as those which may have been present
on ot her occasions. For exanple, the conplainant's assertion at
page 4 of its brief that the dragline "could have been operated"
on February 2d, is tenpered sonewhat by M. Henderson's own
testinmony that the nmachine did not run all day because it was
down for repairs, and that he had no know edge as to whether it
was in operation on February 1st because he was at a neeting in
Bi rm ngham and was not at work (Tr. 48). |In addition, as
testified to by M. Strickland, the question as to whether one
shot is nore or | ess dangerous than another is dependent on a
nunber of circunstances, including the size of the shot, the
nunber of hol es | oaded, proximty of men and equi prent, and the
like. Absent any credible showi ng by the conpl ai nant that the
circunstances which faced M. Strickland at the tine he made the
decision in this case to idle the entire operation were the sane
as those which prevailed in the past when the operations were not
idled, I cannot conclude that his decision was unreasonabl e or
went too far.

After careful consideration of all of the testinony and
evi dence adduced in this case, | cannot conclude that M.
Strickland's decision to idle the mne was nade for the purpose
of intimdating or punishing the miners for their exercise of any



rights protected under the Act.
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After viewing M. Strickland on the stand, | find himto be an
honest and credible witness. | accept his explanation as to why
he idled the entire mne, including the fact that this decision
brought production to a grinding halt at a substantial econonic
| oss to the respondent during the period the mne was idled.
Since M. Strickland was responsible for the entire mning
operation in question, he had the authority to take the action in
guestion, and I conclude and find that his decision in this
regard was a proper and | egitimte managenent decision, and
reject the conplainant's assertion that M. Strickland' s

expl anation and justification for the decision was sonehow
concocted to cover up his intent to punish the entire work force
at the mne

Concl usi on and O der

In view of the foregoing findings and concl usi ons,
conclude and find that the record in this proceedi ng does not
establish by a preponderance of any reliable, credible, or
probative evidence that the respondent discrim nated agai nst the
conpl ai nant because of any protected safety activities on his
part. Under the circunstances, the conplaint IS D SM SSED, and
the relief requested |I'S DEN ED

Ceorge A. Koutras
Admi ni strative Law Judge



