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V. M ne No. 14

ENERGY COAL CORPORATI ON,
RESPONDENT

DECI SI ON

The parties nmove for approval of their anended notion to
approve settlenment of the five violations charged. The origina
notion (in the anpunt of $148.00) was denied by the trial judge
on the ground that the amobunts proposed for the backup al arm
violations were insufficient to insure future conpliance.

The wi dely shared view that backup al arm viol ations are not
significant and substantial in the absence of a show ng that
m ners were actually endangered by the unsafe condition is
erroneous. In Brown & Root v. OSHRC, 639 F.2d 1289, 1294 (5th
Cr. 1981), the court held the Secretary need not prove a
speci fic enpl oyee was actually endangered by the operator's
failure to provide an operabl e backup alarm "but only that it
was reasonably certain that some enpl oyee was or woul d be exposed
to that danger."” Thus, if the potential for contact with a piece
of nobile equi pnment is reasonably forseeable a serious injury is
probabl e. Because the consequences of such a preventable
condition are so grave, a penalty of $20.00 fails to reflect the
proper regulatory concern. As the court noted: "The goal of the
Act is to prevent the first accident, not to serve as a source of
consolation for the first victimor his survivors. Hence, no
proof of specific instances where enpl oyees were exposed to the
hazardous condition is necessary to support a finding of
violation." 1d.

Accordingly, and in the exercise of his power and duty to
ensure that settlements are in accord with the purposes and
policy of the Act, the trial judge reconmended the penalties for
the two backup alarmviolations be increased from $68 and $20
respectively to $200 each. The anended notion accepts this.
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Based on an i ndependent eval uation and de novo review of the
circunstances, | now find the settlenment proposed is in accord
wi th the purposes and policy of the Act.

It is ORDERED, therefore, that the notion to approve
settl enent be, and hereby is, GRANTED. It is FURTHER ORDERED
that the operator pay the settlenent agreed upon, $460.00, on or
before Friday, June 3, 1983, and that subject to paynent the
captioned matter be DI SM SSED.

Joseph B. Kennedy
Admi ni strative Law Judge



