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DECI SI ON
St at enent of The Case

Upon remand of this matter, the five guarding violations
charged came on for hearing in St. Louis, Mssouri on Novenber
4-5, 1982. (FOOTNOTE 1) After an evidentiary hearing, tentative bench
deci sions issued disnmssing three of the citations. Wereupon,
the Secretary stipulated that unless his position with respect to
the applicable standard of liability is upheld on appeal all of
the violations will be dism ssed. (FOOTNOTE 2)
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The dispositive issue is whether, as the Secretary contends, the
"use of machi nery" standard inposes strict or absolute liability
on an operator to provide expanded netal guards around pulleys
where exposure to contact with nip or pinch points is, in any
way, conceivabl e or possibl e, (FOOINOTE 3) or whether, as the operator
contends, such guards are not required unless it is reasonably
predi ctable or forseeable that mners performng their routine or
assigned duties in a normally prudent nmanner may accidentally,
i nadvertently or negligently be exposed to contact and injury.
Qperator's Br., p. 7.

Prior to trial the Secretary vacated the finding that the
vi ol ati ons were "significant and substantial” because, it was
conceded, none of the conditions cited created a "reasonabl e
| i kel i hood that the hazard contributed to G .e., a contactE woul d
result in an injury ... of a reasonably serious nature" (Tr.
105-108). Conpare, Cenent Division, National Gypsum Co., 3
FMSHRC 822, 825 (1981) The Secretary al so conceded the
violations involved "only a mnor degree of gravity." This was
congruent with the inspector's finding, made at the tine he
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i ssued each of the 104(a) citations, that the |ikelihood of
contact and injury was "inprobable,” (GX 3, 5 6) i.e., unlikely
that even w thout the expanded netal guards contact woul d occur
or that if it did it would necessarily result in an injury (Tr.
185-186). Over the objections of his counsel, the inspector said
he eval uated the likelihood of contact as "inprobabl e" because
ot her inspectors had approved the guards previously installed by
t he operator and because he believed that while there was a
"chance" that in the long run some one mght be hurt there was
just as good a "chance" that no one would get "caught" in the
cited pinch points (Tr. 81-86).

Having trivialized the charges, the Secretary proceeded to
trial on the theory that the standard in question inposes strict
liability for an operator's failure to guard pinch points so as
to elimnate every "reasonabl e chance” or "possibility" of
contact and injury, including the chance that such contact and
injury may result fromthoughtless, fool hardy, or even deliberate
acts of m sconduct or m sbhehavior unrelated to a mner's routine
or assigned duties. | dismssed the charges on the ground that
it was not reasonably forseeable that a mner performng his
routi ne or assigned duties in a normally prudent fashion would be
likely to accidentally, inadvertently, thoughtlessly or
negligently contact the pinch points in question
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Fi ndi ngs and Concl usi ons

Ctation 367379

On August 7, 1979, a federal mne inspector issued this
citation for a violation of 30 C.F. R 56.14-1. (FOOITNOTE 4) The
charge was that the drive pulley on the main incline belt conveyor at
the Barry No. 8 Plant, Pike County, Illinois, was not guarded.

It was further charged that a start/stop switch or button was
| ocat ed approxi mately one and one-half feet (18 inches) fromthe
pi nch point of the pulley (GX-3).

The evi dence showed the pinch point in question was |ocated
atop a 50 foot high piece of equipnment the nmain access to which
was up a steep 200 foot ranp. None of the seven mners enpl oyed
at the sand and gravel operation was regularly assigned to work
or travel in the area near the pinch point. The undisputed
phot ogr aphi ¢ evi dence and testinony established that in order to
abate a prior citation a guard in the formof a 2-inch angle iron
railing or barrier 40-inches (waist) high and three and one-hal f
feet (42 inches) fromthe
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pi nch point had been installed. (FOOINOTE 5) 1In addition, the energency
stop-start switch was 26 inches fromthe protective railing (18

i nches fromthe pinch point) and could easily be reached w thout
going inside the barrier. The energency switch could be
activated without placing a miner's torso closer than 42 inches
and his hand closer than 18 inches to the pinch point. The

i nspector testified it would be "al nost inpossible” for a mner
to contact the pinch point while standing outside the barrier
(Tr. 121). The inspector thought the only way a m ner m ght
beconme entangled in the pinch point wthout going inside the
protective railing was if he would "topple" or fall over the
40-inch wai st-high barrier. | find this suggestion too unlikely,
renote and speculative to rise to the |level of a reasonably
forseeabl e probability, although it was, of course, a
possibility. The inspector's inmaginative suggestion was al so at
odds with the Secretary's and his concession that a contact was
"inprobable" or that if a contact did occur it would not in al
probability result in an injury of a reasonabl e serious nature.
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The citation was term nated after the operator installed an
expanded netal screen around the front of the pulley nearest the
stop-start switch (RX-1, 3). As the photographs graphically show
the "guard" approved for abatenment did not purport to enclose the
pul | ey notor, gear box or sprocket. Thus, the partial screening
provi ded woul d not prevent a mner from working near exposed
nmovi ng machi nery parts while the pulley was in notion (RX-1, 3;
Tr. 203-204).

If, as the inspector believed, mners will take a chance and
perform mai nt enance or other work on a pulley and its notor while
it isin nmotion, the partial guard which the inspector required
woul d only create a greater hazard as it severly constricted the
area in which such work nmust be perforned. For these reasons,
find the nmethod of abatenent required failed to provide the
fail safe, fool proof protection for which the Secretary contends
and, if anything, created a nore serious hazard than existed
before the protective railing barrier was outl awed.

Returning to the question of the adequacy of the protective
railing, the principle conflict in the testinony related to how
often mners were required to go inside the protective railing to
| ubricate or do mmintenance work on the drive pulley. The
i nspector, who had no personal know edge, guessed a m ner m ght
have to go inside the barrier once or twice a day. On
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t he ot her hand, the plant superintendent, who had nine years
experience as a supervisor at this plant persuasively pointed out
that to his personal know edge the pulley required |ubrication
and mai nt enance only once or twi ce a year(FOOINOTE 6) but that in
accordance with the conpany's safety policy which paralleled the
mandat ory safety standards, the conveyor belt and pulley were
required to be deenergized and | ocked out whil e mai ntenance work
was being perforned. (FOOTNOTE 7) | find there is no probative
evi dence to support a conclusion that the operator was evading or
i gnoring approved | ockout procedures when mai ntenance was perforned
on this equi pment.

The inspector also testified that unidentified informants
told himthat they would on occasion go inside the protective
railing to lubricate or do other maintenance work on the conveyor
belt and the pulley while the machinery was in notion. ( FOOTNOTE 8)
The inspector said these mners told himthey sonetinmes did this on
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their owmn initiative but that at other times they were told to

i gnore conpany policy and the safety standards by their "boss"
(Tr. 114-117, 126, 138). The inspector admtted he had never
seen a mner working on the equipnment while it was in notion and
there is no evidence that a "hot line" or 103(g)(1) conplaint was
ever received by MSHA about such a practice. Nevertheless, the

i nspector thought that because it was human nature to take
chances, or because of the pressure for production, a mner m ght
(1) on his own, (2) because he thought it was expected of him or
(3) because he was directed, go inside the protective railing or
barrier to work on the pulley or other equipnent while the

machi nery was in notion.

I can, of course, give no weight or credence to an
i nspector's uncorroborated hearsay recitals of what unidentified
i nfornmer-acconplices allegedly said or did or their notivation
for doing so. (FOOTNOTE 9) These recitals are relied upon by the
Secretary as proof that the protective railing did not
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precl ude work on the machinery while it was in notion. (FOOTNOTE 10)
The Secretary argues that because miners are inclined, regardl ess of
the personal risk, to work on machinery while it is in notion in

t he absence of failsafe, fool proof guards, "the operator nust
install a guard that will physically prevent the enpl oyee from
contacting the machinery while it is in operation.”" Secretary's
Br. p. 11. Because of the highly prejudicial and incrimnating
nature of the inforners' assertions, fundanental fairness

required the Secretary identify and pernmit cross-exam nation of

the m ners who allegedly furnished this information

The informer's privilege is no excuse for the Secretary's
refusal to identify these individuals. |In Roviaro v. United
States, the Suprene Court recognized that a limtation on the
assertion of the inforner's privilege arises fromthe dictates of
fundanmental fairness. 352 U S. 53, 60 (1957). There the Court
hel d that where disclosure of the identity of an inforner is
rel evant and hel pful to the defense of an accused, or is
essential to a fair determ nation of a crimnal case, the
privilege nust yield to the requirenents of due process and and
the right of cross-exam nation. The sane exception applies
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to civil and adm nistrative proceedings. United States v.
Henphill, 369 F.2d 539, 542 (4th Gr. 1966); Mssnan-Johnson
(Luling), 7 OSHC 1369, 1371 (1980).

The exception is particularly applicable where, as here, the
i nformers were thensel ves reputedl y wongdoers or were all egedly
coerced to participate in or set up and carry out activity that,
at least in the inspector's mnd, rendered the protective
railing, or indeed any renovabl e guard, inadequate. Conpare,
US v. Ayala, 643 F.2d 244, 246 (5th Cr. 1981); U S .
Varella, 692 F.2d 1352, 1355 (5th Gr. 1982); Supreme Court
Standard 510(c)(2) (Reprinted in 2 Winstein's Evidence, 510-1
1982).

For these reasons, | found "extraordinary circunstances” for
identification existed (Rule 59), and upon the Secretary's
continued refusal ordered the hearsay recitals stricken. | see

no reason to change that ruling now

I amwilling to concede that it is reasonably predictable
and forseeable that mners will engage in isolated acts of
consci ous, knowing or willful self-endangernent. What | cannot
find on this record is that the standard in question inmposes upon
an operator a duty to prevent such aberrational, abnornmal or
potentially self-destructive conduct by an enployee. In fact,
cannot find and have not been advised of anything in the statute
or the adm nistrative history of the standard
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that warrants the inposition of a duty to provide an absolutely
ri sk free workpl ace. (FOOTNOTE 11)

It is one thing to provide strict liability, i.e., liability
wi thout fault for reasonably forseeable and preventable acts of
ordi nary negligence or thoughtl essness by mners performng
assigned duties in accordance with the mandatory safety
standards, comon sense, and safe mining practices. It is quite
another to inpose such liability for conscious acts of
endangernment. Even miners with roomtenperature intelligence and
a nmodi cum of natural caution should have been given pause by the
protective railing, the ready availability of the stop-start
switch, their presuned know edge of the nmandatory requirenment for
shutting the machi nery down before perform ng maintenance work,
and their enployer's instructions. The Secretary discounts these
consi derations and the protective railing because of the ease
with which it could be circunvented. At the sane tine, the
Secretary asks nme to ignore the ease with which the nmetal screen
can be renoved while the machinery is in motion. As the
phot ographs and testi mony show the screen was only partially
bolted to the angle iron frane. A twisted netal wire held the
two conponents of the screen together and
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to the angle iron frame at a point just opposite the pinch point
(RX-1, 3). It is obvious that maintenance or any other work
could be perfornmed on the pulley with or w thout renoving the
guard (Tr. 203). Consequently, if failsafe protection was the
justification for requiring the new screen guard it was clearly
not achi eved.

Reasonabl e men can and di d di sagree over the adequacy of the
various nethods of guarding the pulley. Inspectors Horn and
Rostl er thought the protective railing was adequate. Even
I nspect or Aubuchon admitted that a mner acting in a
saf ety-consci ous manner would not go inside the barrier while the
pulley was in notion (Tr. 64). Wth the normative criteria in
such disarray, unguided discretion cannot be accepted as
af fording the operator fair warning of what was required. As the
Supreme Court has remarked, "Where, as here, there are no

standards governing the exercise of discretion ... the scheme
Oof enforcenmentE pernmits and encourages arbitrary and
di scrimnatory enforcenent.” Papachristou v. City of

Jacksonville, 405 U. S. 156, 170 (1972); 2 Davis, Adnmnistrative
Law Treatise, 07:26 at 131 (1979).(FOOTNOTE 12)
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Aside fromthe suspicion of knowi ng evasi on of the guards
planted by the mner-inforners, the inspector clainmed to be privy
to the fact that MSHA nmanagenment had determ ned to upgrade the
protection on pulleys because "they" believed the "barriers
weren't doing the job"™ (Tr. 141). Because no objective or
statistical evidence was adduced to support this conclusion, |
find such | oose, anecdotal evidence is entitled to little or no
wei ght . (FOOTNOTE 13)

| do take notice of the fact that because of the policy and
political difficulties that attend the protracted rul enaking
process in an era of deregul ation, MSHA has increasingly turned
to adjudi cation as the best hope for inproving or upgrading the
mandat ory standards, especially the general standards.(FOOTNOTE 14)
In many instances it is easier to eschew the negative policy
pitfalls of rulemaking and to proceed with ad hoc litigation
because the choice is discretionary, |largely unreviewabl e, and
has been broadly approved by the Suprenme Court, the courts of
appeal s and the Commi ssion. SEC v. Chenery Corp., 332 U. S 194,
202 (1947); NLRB v. Bel
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Aer ospace Co., 416 U S. 267, 294 (1974); Voegele Co. v. OSHRC
625 F.2d 1075, 1079 (3d G r. 1980); Arkansas-Best Freight

Systens, Inc. v. OSHRC, 529 F.2d 649, 654 (8th Gr. 1976); United
States Steel Corp., 5 FMSHRC 3, 5 (1983); Al abama By-Products
Corporation, 4 FMSHRC 2128, 2129 (1982).

Wth respect to this standard MSHA i s proceedi ng on both
tracks. The notice of rul emaking specifically notes that the
"nost frequent public criticismof the standard is the
i npreci seness of the | anguage and | ack of clear definition of the
terns" in which it is couched. 47 F.R 10190, 10196 (March 9,
1982) . (FOOTNOTE 15) Sone of the nore frequent of the public
criticisms of the "inprecision" of the standard are to be found
in the decisions of the Conmission's trial judges and nore recently
the Conmi ssion itself. WMathies Coal Conpany, 5 FMSHRC 300 (1983),
appeal pendi ng; John Peterson
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d/ b/a Tide Creek Rock Products, 4 FMSHRC 2241 (1982); Basic
Refractories, 2 MSHC 1597, 1598 (1981); Kinchel oe and Sons, Inc.
2 FMBHRC 1570, 1571 (1980); Appl egate Aggregates, 1 MSHC 2557
(1980); Texas Utility CGenerating Conpany, 2 MSHC 1028 (1980); FMC
Corporation, 2 FMSHRC 1315, 1320 (1980); Lone Star Industries, 1
MSHC 2520 (1979); Massey Sand and Rock Conpany, 1 MSHC 2111, 2112
(1979); Central Pre-Mx Contrete Co., 1 FVMSHRC 1424, 1430-31
(1979).

One need not agree with everything in these decisions to
conclude there is a broad spectrum of concern on the part of the
trial judges and anong the conm ssioners over the inprecision of
t he | anguage of the standard and the subjectivity of judgenents
made in citing guarding violations.( FOOTNOTE 16) Conpare, Peabody
Coal Conpany, 2 MSHC 1262-63 (1981). A distillation of these
precedents | eads me to conclude they foreshadow a hol ding by the
Conmi ssion that the penunbra of liability does not extend to
exposures that may result from
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i sol ated, aberrational conduct or froma fool hardy or reckless
di sregard by a mner for his safety. Since such conduct is not
forseeable or preventable, |I find the condition cited fails to
nmeet the reasonably prudent person standard fashi oned by the
Conmi ssion and the courts to save such charges fromthe void for
vagueness ban. Mathies Coal, supra, and cases cited therein.

VWile renedial legislation is to be liberally construed, it
cannot be stretched to cover every imagi native contingency that
an inspector or MSHA can conjure up.(FOOINOTE 17) A close reading
of the Conm ssion's precedents show there is an overwhel m ng
consensus for limting liability under this standard to contacts

that may occur accidentally or inadvertently, i.e., negligently
or thoughtlessly, by mners performng their routine or assigned
duties in a reasonably, i.e., rationally, prudent manner

| have deliberately refrained fromany hair-splitting
di scussion of the meaning of the ternms "guard" and "may." |
think it clear beyond doubt that the protective railing or
barrier was a "guard" within both conmon and dictionary



~915

under st andi ng. (FOOTNOTE 18) | also find the word "may" connotes in
the abstract the nere possibility of a contact.(FOOTNOTE 19) What
have been unable to find is that when read in the context of due
process notice it connotes a possibility, no matter how

unf orseeabl e or unpreventable of a deliberate, intentional or

fool hardy contact. On the contrary, | find the barrier in

guesti on woul d cause even the nost absent minded miner to stop

| ook and think. |[If then his thought was to proceed through

heedl ess of the risk, I would absolve the operator of al
responsibility in the absence of a showi ng that managenent had a
hand in the action. It is, of course, reasonably forseeabl e that

a foreman or other nmenber of managenent may order or coerce a
m ner into disregarding any guard. Here, however, the Secretary
failed to carry his
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burden of showi ng by conpetent evidence that such conduct on the
part of this operator was forseeable or that the operator's
standi ng safety instructions were a nere holl ow nockery. The
Secretary, of course, had the burden of show ng the inadequacy of
the barrier due to the likelihood of knowing or willful
nonconpl i ance by managenent.

Strict liability for nonconpliance in providing no guard
shoul d not be levitated into an insurer's liability for
unf or seeabl e, unpreventable isolated and, on this record, wholly
specul ative incidents of idiosyncratic behavior by a supervisor
Conpare, Ccean Electric Corporation v. OSHRC, 594 F.2d 396, 401
(4th Cr. 1979); Muntain States Tel. & Tel. v. OSHRC, 623 F.2d
155, 158 (10th G r. 1980). This is not a case, therefore, for
uncritical application of the rule that because the Mne Act is a
strict liability statute it matters not that the m ne operator
exerci sed every reasonabl e precaution or that the violation was
unf orseeable. Domar Industries, 3 FMSHRC 2345, 2348 (1981).
When a violation is unforseeabl e because the standard fails to
provide fair notice of what is prohibited the contention that
unforseeability is immterial encounters a due process
[imtation. | do not, therefore, read the Conm ssion's decisions
uphol di ng nofault violations as mandating a holding that this
standard i nposes an open-ended liability to protect against the
nost renote, specul ative and
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aberrational kinds of conduct. Furthernore, if it does provide
for such liability, I find the Secretary failed to carry his
burden of showi ng that the new guard an inprovenent over the old
guard or provided any greater protection against the real or

i magi ned hazards testified to by the inspector. Finally, I find
t he Conmi ssion's decisions on strict liability(FOOTNOTE 20) can
and nust be harnoni zed with the fair warning requirement of the
due process cl ause.

For these reasons, | reject as contrary to the intent of the
standard the Secretary's claimthat the operator is absolutely
liable for even the nost renote possibility imaginable of a
harnful contact with the pinch point in question. Such a
position is too arbitrary, capricious and subjective to nerit
adoption as a universal rule on this record. Instead, | find
that under the Conmi ssion's decisions a rule of reason nust
prevail and that the Secretary nust shoul der the burden of
showi ng that an injurious contact is reasonably forseeable. The
Secretary failed to carry that burden. | conclude, therefore,
that since the guard provi ded was adequate to prevent negligent
or even thoughtl ess enpl oyee contact with the pinch point in
guestion the violation cited did not, in fact, occur
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Citation 362882

The Secretary's evidence showed that a mner who stooped
under the five foot high frane of the belt conveyor and then
reached or stood up to a height of five feet five inches (65
i nches) could bring his head, arnms or sonme other part of his
anatomy into contact with the self-cleaning tail pulley on the
| og washer conveyor. Based on this, the Secretary argues that
whet her or not it is reasonable to assune that a mner working in
the vicinity of the conveyor frane would negligently or
consciously contort hinself so as to make contact with the pinch
point a violation was shown because the pulley was not physically
i naccessi bl e. (FOOTNOTE 21)

The operator's evidence showed that because the conveyor
frane was only five feet high a miner could not thoughtlessly or
negligently walk into the pinch point but would have to
consci ously stoop over and then reach or stand up to nake
contact. It further showed that when the pulley was in notion
varyi ng amounts of water, sand, and gravel fell off the end of
the pulley and thus, in addition to the design of the equipment,
this effluent provided a further natural deterrent against the
likelihood that any m ner acting
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rationally would negligently or inadvertently place hinself under
the five foot high frame of the belt conveyor while the pulley
was in notion.

There was no dispute about the physical dinensions involved
in the alleged violation. Accordingly, |I find that because of
the design and particular location of the pinch point in question
it was not reasonably forseeable that it would be contacted by a
m ner performng his routine or assigned duties in a reasonably
prudent manner. | agree that as the operator contends there was
no possibility of a contact that mght injure a mner when the
machi nery was not in notion and that to nmake a contact a mi ner
woul d have to bend over to place hinself under the five foot high
frame (Tr. 279-280).(FOOTNOTE 22) | further find that while it was
possi ble for a mner acting in a crazed or fool hardy manner to do
this and to place his head or arns in contact with the pinch
poi nt while the conveyor was in notion and while water, sand, and
gravel was falling in his face it was not reasonably forseeabl e
that this would occur (Tr. 283-284).
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For these reasons, | find there was no reasonably forseeabl e
potential for contact and injury. Conpare Basic Refractories, 2
MBHC 1597, 1598 (1981); Duval Corp., 1 MSHC 2520, 2521 (1980);
Texas Utility Generating Conpany, 2 MSHC 1028 (1980); Lone Star
I ndustries, 1 MSHC 2167 (1979).

As | have previously indicated, it is one thing to inpose
strict or no-fault liability for reasonably forseeable
possibilities but quite another to inpose such liability for
unf or seeabl e, unpreventable acts of idiosyncratic or aberrationa
behavi or anobunting to conscious or reckless disregard for one's
personal safety. On the one hand liability is inposed for
failure of an operator to recogni ze as hazardous a condition
whi ch a reasonably prudent person familiar with all the facts,

i ncluding those peculiar to the mning industry, would have
recogni zed. On the other, liability is inposed on the basis of
specul ation that isolated, idiosyncratic behavior may occur

Again the Secretary seeks to subsune no-notice liability under
the rubric of strict no-fault liability. The Secretary's attenpt
to i mpose no-notice liability under the guise of no-fault or
strict liability violates fundanental tenents of fairness. The
Secretary as enforcer of the Act has the responsibility to state
wi th ascertainable certainty the outer limts of liability under
a general standard. Wen he seeks to expand those limts
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under the canon of |iberal construction to no-notice liability he
exceeds the limts of his authority and faces the salutary ban on
arbitrary regulatory action erected by both adnministrative and
constitutional due process. 2 Davis, Administrative Law
Treatise, [03:19 at 180 et seq. (1978); NLRB v. Majestic Waving
Co., 355 F.2d 854, 859-61 (2d Gr. 1966).

Thus, even if the distinction between a reasonably
forseeabl e and unforseeabl e potential for contact and injury does
not make safety-sense it is the standard as witten which nust
bear the blane. The purpose of the Mne Act is to obtain safe
and heal t hful working conditions in the nation's netal and
non-nmetal mnes by telling operators what they nust do to avoid
hazardous conditions. To strain the plain and natural neaning of
t he phrase "which may be contacted" to enbrace any pinch point
that is physically accessible for the purpose of alleviating a
percei ved | ack of safety-consciousness on the part of mners or
managenent is to delay the day when the regulation will be
witten in clear and conci se | anguage that all operators will be
better able to understand and observe. See, D anond Roofing v.
OSHRC, 528 F.2d 645, 649-650 (5th Cr. 1976); Kropp Forge Co. v.
Sect. of Labor, 657 F.2d 119, 122-124 (7th Cr. 1981);



~922
Phel ps Dodge Corp. v. FMBHRC, 681 F.2d 1189, 1192-1193 (9th Gir.
1982); Mathies Coal Conpany, 5 FMSHRC 300 (1983).

In Mat hi es Coal the Conmi ssion enbraced the rule that the
canon of |iberal construction for renedial statutes does not
override the requirenents for "fair warning"” citing the Phel ps
Dodge case supra. |In Phelps Dodge the court applied the
traditional rule that regul ations that apply penal sanctions are
to be narrowy construed, notw thstanding the fact that they
appear in renedial statutes. And in Kropp Forge the court held
that "wi t hout adequate notice in the regulations of the exact
contours of his responsibility” an operator cannot be held |iable
for violating a safety standard. Conpare Dravo Corporation v.
OSHRC 613 F.2d 1227, 1234 (3rd G r. 1980)

As | have indicated, | do not believe adjudication should be
used as a substitute for rul emaki ng when it comes to promul gati ng
substanti ve changes to the nmandatory standards. (FOOTNOTE 23) Conpare,
Morton v. Ruiz, 415 U S. 199 (1974). The duty of the Conm ssion
is to "construe these regul ations, not create them
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ourselves." Marshall v. Anaconda Co., 596 F.2d 370, 377, n. 6

(9th Gr.

1979). Further | find it unreasonable to construe this

standard as inmposing strict liability for an operator's failure
to provide failsafe, fool proof guards around the nmovi ng nmachi ne
parts of drive, head, tail, and take-up pulleys. (FOOTNOTE 24) In
| anguage apropo of these circunstances, the Third Crcuit noted

t hat :

In an adj udi catory proceedi ng, the Conmi ssion should
not strain the plain and natural neaning of words in a
standard to alleviate an unlikely and uncont enpl at ed
hazard. The responsibility to pronul gate clear and
unamnbi guous standards is upon the Secretary. The test
is not what he m ght possibly have intended, but what
he said. |If the language is faulty, the Secretary has
the means and the obligation to amend. Bethl ehem Stee
v. OSHRC, 573 F.2d 157, 161 (3d Cr. 1978)

Finally | reject as a justification for an "expansive"
readi ng of the standard the oft repeated refrain that because
experi ence shows that mne operators treat their workforce as
m ndl ess automatons the principles of fair warning and
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notice with opportunity to conply should yield to what anounts to
a post hoc rationalization for inmposing liability w thout fault
and wi thout notice. As the Suprene Court observed in American
Textile Mrs. Inst. v. Donovan, 452 U S. 490, 539 (1981), such
post hoc rationalizations of an agency cannot serve as a
sufficient predicate for an enforcenent action

Citation 362889

The undi sput ed evi dence shows that in July 1976, |nspector
Harvey Gsborn cited the operator for lack of a guard on the drive
pul l ey of the dewatering screen--the sane pulley involved in this
citation which issued on August 9, 1979 sone three years |later
(Tr. 376-377). M. Gsborn suggested two pipe railing barriers be
installed to bar inadvertant access to the drive pulley pinch
poi nt and when this was done the viol ati on was deened abated and
the citation was term nated.

The adequacy of this guard was not questioned thereafter
until Inspector Aubuchon decided the barrier approved by
I nspect or Gsborn was inadequate and insisted it be replaced with
two | ocked gates. The inspector's action was a self-initiated
effort to upgrade or inprove the guard because neither the
standard nor the nature of the hazard had changed
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in any way in the intervening three years. Wat had changed, of
course, was the inspector.

I nspect or Aubuchon sought to justify the requirement for the
| ocked gates on the ground they would render the pulley area
physically inaccessible, at least to his mnd. He was w ong.

M. Rhos, the plant superintendent, convincingly testified that
neither the | ocked gates nor the pipe barriers would make the

pi nch poi nt inaccessible. (FOOTNOTE 25) Each of the plant's seven
enpl oyees had keys to the gates. Furthernore, the gates, like
the pipe barriers, could easily be circunvented by clinbing over,
under or through them Neither guard, therefore, provided

fail safe, fool proof protection agai nst thoughtless, fool hardy or
want only reckl ess conduct by an enpl oyee. At best they would

af ford an enpl oyee an opportunity to stop | ook and think about
the risk and to recall that the operator's standing safety
instructions and the mandatory standards prohibited proceedi ng
beyond the barrier while the machinery was in notion
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I find M. Aubuchon's testinony as to the cl ainmed inprovenent
in protection and dimnution in the potential for contact and injury
was i npugned by the undi sputed evidence as to the physica
ci rcunst ances and therefore, of no probative val ue.

For these reasons, | conclude the Secretary failed to prove
by a preponderance of the reliable, probative and substanti al
evi dence the violation charged. Conpare, Basic Refractories, 2
MBHC 1597, 1598 (1980); Lone Star Industries, 1 MSHC 2167 (1979).
| further conclude that in the absence of proof that the operator
had notice as to the clainmed insufficiency of the original guard
and an opportunity to contest or conply, the inspector's action
inissuing this citation was in excess of statutory authority, a
cl ear abuse of discretion, and a violation of the right to fair
war ni ng of prohibited conduct. D ebold, Inc. v. Marshall, 585
F.2d 1327, 1335-1338 (6th Cir. 1978); Auto Sun Products, 9 OSHC
2009, 2012 (1981).

pi ni on

| fully realize that a general standard |ike the guarding
standard nust be applied in a nyriad of circunstances. But
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SO0 must conmon sense. As the Conmmi ssion has held "even a broad
standard cannot be applied in a nmanner that fails to informa
reasonably prudent person that the condition or conduct at issue
was prohibited by the standard.” WMathies Coal Conpany, 5 FMSHRC
300 (1983), appeal pending.

In this case we have circunstances in which guards had
ei ther previously been approved as adequate or the design and
pl acenent of the equi pment was such that no person acting in a
rati onal manner could be endangered. Further, the record shows
that the so-called "inproved" guards provided no additiona
protecti on agai nst individuals bent on fool hardy, wantonly
reckl ess or deliberately self-destructive acts. For these
reasons, | conclude the standard as applied in each of these
ci rcunstances was so inpermssibly inprecise as to fail to give
the operator fair warning of the conduct or condition prohibited.

The claimthat the operator had notice of MSHA's change in
the guarding requirement is without nmerit. The two publications
identified in the record as Governnment Exhibits 1 and 2 were
i ssued long after the citations in question. Governnment Exhibit
2-A, which issued a year before the challenged citations, was an
internal menorandumdirected to district and subdistrict
managers. There is no evidence the operator was aware of this
docunent which in any event
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addressed only the adequacy of chain barriers and warning signs,
not protective railings or pipe barriers. Inspector Aubuchon's

al | eged verbal warnings were so vague, indefinite and
contradicted by other inspectors and the prior pattern of

adm ni strative enforcenent as to be unworthy of credence by the
operator. | find therefore that at the tinme of issuance of these
citations, in August 1979, the operator was not aware, nor should
he have been aware, of any authoritative admnistrative,

Commi ssion, or judicial interpretation of the standard as
requiring failsafe, fool proof guards. (FOOTNOTE 26)

In a closely anal ogous factual context, the court of appeals
in Diebold, Inc., supra, 585 F.2d 1335-1337, held that if on the
basis of a prior pattern of enforcement an enployer is led to
believe that he is in conpliance with a guardi ng standard, he
cannot retroactively be held in violation of the standard in the
absence of a showi ng that he was aware of an
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aut horitative change in the enforcing agency's interpretation of
t he standard. Consequently, even if | were persuaded that the
proffered interpretations of the standard are correct, that would
not inexorably lead to the conclusion that the standard may be
applied in the instant case. As the court noted:

Among the nyriad applications of the due process cl ause
is the fundanental principle that statutes and
regul ati ons whi ch purport to govern conduct nust give
an adequate warni ng of what they conmmand or forbid. In
our jurisprudence,

because we assune that man is free to steer

bet ween | awful and unl awful conduct, we insist
that |l aws give the person of ordinary intelligence
a reasonabl e opportunity to know what is

prohi bited, so that he nmay act accordingly.
Grayned v. City of Rockford, 408 U.S. 104, 108
(1972).

The principle applies with special force to statutes
which regulate in the area of First Amendnent rights,
but the due process requirenment of fundanmental fairness
is hardly limted to that context. Even a regulation
whi ch governs purely econom c or comercial activities,
if its violation can engender penalties, nust be so
franmed as to provide a constitutionally adequate
warning to those who activities are governed. See
Joseph E. Seagram & Sons, Inc. v. Hostetter, 384 U. S
35, 48-50 (1966); Boyce Mdtor Lines v. United States,
342 U.S. 337, 340 (1952).

There is no doubt that the violation OGchargedE exposed
Diebold to penalties ... Qur concern, therefore,

is with the question whether the regul ati on gave

Di ebol d sufficient warning that press brakes were
within the scope of its point of operation guarding
requi renents. The question is to be answered, of
course, "in the light of the conduct to which the
regulation is applied.’” United States v. Nationa
Dairy Products Corp., 372 U S. 29, 36 (1963).

Mor eover, the constitutional adequacy or inadequacy of
t he warni ng nmust be "measured by conmon under st andi ng
and comercial practice.' (Citations omtted.)
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The court then went on to hold that where an enployer and an
agency have agreed on a nethod of guarding it would "indul ge a
fiction having little relation to reality” to find it was proper
to inpose a duty on the part of the enployer to inquire as to the
adequacy of his compliance. Citing MDonald v. Mabee, 243 U. S
90, 91, the court held that "Geat caution should be used not to
let fiction deny the fair play that can be secured only by a
pretty cl ose adhesion to fact.” Id. at 1337.

On the undisputed facts of this case, | amunable to find
that a duty of inquiry on the part of this operator had been
triggered. The evidence shows that the Secretary's witten
interpretations were either issued long after the alleged
vi ol ati ons occurred, were not germane, or were not brought to the
operator's attention. Further, the record shows there was
substanti al di spute between | nspector Aubuchon and his coll eagues
over what constituted conpliance. Wth the agency itself in such
di sarray over what the guarding requirement was in August 1979,
conclude that it would indeed indulge a fiction having little
relation to reality to find Mssouri Portland had received notice
that MSHA had authoritatively determ ned that failsafe, fool proof
guards were required as protection against the hazards presented
by pi nch points.

It may be experience has shown the only way to insure
against fatal or disabling injuries as the result of mners
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becom ng entangled in pinch points is to require all such areas
be guarded with fool proof enclosures. |If that is so, advantage
shoul d be taken of the present rul emaki ng proceeding to

promul gate an inproved standard that specifically mandates

fail safe, fool proof guards. This m ght be acconplished by

i ncorporating the MSHA Guide to Equi pment Guarding (GX-1). This
gui de, of course, was not in existence at the tine the conditions
chal l enged in this case arose. Wiat is even nore disturbing,
however, is the fact that the preproposal standard issued
February 11, 1983, long after this case was tried, nakes
absolutely no reference to the MSHA Guide. Thus while the
Secretary urges nme on the one hand to hold the operator to the
guardi ng requirenments of the MSHA Cui de he apparently thinks so
little of it that he has not incorporated it into his proposa
for an inproved standard. It is this type of uncoordinated,

i nconsi stent, standardl ess enforcenent action that |eads to
industry's cry for clarification, reformand nore even handed
treatment. Uncritical, some m ght say selective, enforcenent
serves only to discredit the entire regul atory program

In the case of each of these citations, it appears that
neither the inspector nor the solicitor was fully acquainted with
MSHA' s previous pattern of enforcenent; failed to appreciate the
fact that the so-called i nproved guards did not provide fool proof
protection; and blindly assuned the
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trial judge was required to find a violation because the pinch
poi nts were physically accessible. The solicitor should realize
he assunes a heavy burden of persuasion when he asks the trial
judge to uphold redundant citations for conditions previously
abated wi thout change in the hazards addressed. Such
prosecutions prima facie do violence to the requirenent of
fundanmental fairness and fair play.

A viol ation of due process can occur as much by harassnent
as by other nore obvious neans. The Governnent is not a
ri ng-master for whom i ndividuals and corporations nmust junp
t hrough a hoop at their own expense each tine it commands.
Vi gorous enforcenent is to be comended; vexatious enforcenent
nmust be cur bed.

O der

The prem ses considered, it is ORDERED that the chall enged
citations be, and hereby are, VACATED;, the proposals for an
assessnment of penalties DENIED: and the captioned natter
DI SM SSED.

Joseph B. Kennedy
Admi ni strative Law Judge

FOOTNOTES START HERE-

1 In ny sunmary decision of July 8, 1980, | rejected the
Secretary's claimthat "any concei vabl e exposure” to novi ng
machi nery parts is per se a violation of the uniform noving
machi nery parts standard found at 30 C.F. R 55/56/57.14-1 and
75.1722(a) and 77.400(a). | found that due to the presence of
exi sting guards or physical |ocation each of the nip or pinch
points cited was so inaccessible that it was highly inprobable
that in the course of performng his routine or assigned duties
any normally prudent mner was likely to cone in contact with
nmovi ng machi nery parts. The Conm ssion reserved deci sion on

whet her | "properly interpreted and applied the standard" but
reversed on the ground there was a genuine dispute of materi al
fact with respect to the "potential for contact and injury." 3

FMSHRC 2470, 2471, 2473, n. 3 (1981).

2 See the parties' stipulation of April 7, 1983 and
posthearing briefs in support of and opposition to the tentative
deci si ons.

3 Trial counsel's articulation of the standard for liability
was "any reasonabl e chance" for contact and injury. Secretary's
Br. p. 5. In his earlier appeal, the Secretary's appellate
counsel enbraced a "reasonably forseeabl e" standard and eschewed
an interpretation that would include liability for totally

i rresponsi bl e or aberrational behavior that resulted in exposure
to contact and injury (Tr. 143, 210-212).

4 This and the other use of equi prment standards read as



foll ows:

Cears, sprockets; chains; drive, head, tail, and
take-up pulleys; flywheels; couplings, shafts; sawbl ades; fan
inlets; and simlar exposed noving machi ne parts which may be
contacted by persons, and which may cause injury to persons shal
be guarded.

5 Assessnent O fice conference notes of Cctober 1979

submtted as part of the Secretary's prehearing subm ssion stated
that the penalty was reduced from $78 to $36 because "lInspectors
Rostl er and OGsborne had previously accepted this (2" angle iron
barrier) as this had been used to abate M. Rostler's citation”
for a chain and sign guard. The record does not show the date of
I nspector Rostler's citation. An identical chain and sign guard
was cited by Inspector Ogden on May 24, 1979, only two nonths
before the inspection under review On contest the violation
charged was sustained by Judge Fauver on the ground that the
guard was i nadequate to prevent contact by mners who might slip
and fall while performng their regularly assigned duties.

M ssouri Gavel Conpany, 3 FVMSHRC 1465 (1981).

6 The plant operated only seven or eight nmonths a year from
April to Novenber

7 See 30 C.F.R 56.12-16, 56.14-29, 56.14-34, 56.14-35. An
exception to this is found in 30 CF. R 56.14-6 which permts
machi nery to be operated without guards during testing. In Union
Rock and Materials Corp., 1 MSHC 2377 (1980), the trial judge
held this exception applies to testing or repair of nechanica
parts due to a mal function. Nothing in Inspector Aubuchon's
testinmony in this case indicated a recognition of this exception

8 Counsel refused to allow the witness to disclose the nanes
of informants on the ground it was agai nst departnmental policy to
do so.

9 There is nothing in the inspector’'s contenporaneous notes
or other witten statenents to support his hearsay recitals.
Wth respect to credibility, the record is replete with the

i nspector's flashes of hostility and resentnment toward both his
fellow i nspectors and the operator over their differences with
respect to the adequacy of the protective railing guard.

10 As we have seen, even the guard installed to achieve
abatement did not preclude work on the machinery while it was in
motion. In fact, no guard will preclude access to machi nery
while it is in nmotion, since all guards are renovable. The
partial expanded metal guard installed to abate was nerely bolted
and wired to a frame nounted on the front of the pulley and was
easily renoved

11 The standard is an adm nistrative not a statutory

regul ati on i ssued under the authority of section 6 of the Federa
Metal and Non-Metallic Mne Act of 1966, 30 U.S.C. 00725 (1976
ed.). See also 34 F.R 12511 et seq. July 31, 1969. The

adm nistrative history indicates the standard was originally



i ntended to prevent "inadvertant"” or "accidental" contact with
nmovi ng machi ne parts. See References 7 through 10 attached to
Secretary's Brief.

12 Pr of essor Davi s contends that,

Lack of standards or rules to guide discretion, in
al nost any setting, may encourage arbitrary and discrimnatory
action, as in the Papachristou case. Vagueness of enforcenent
policy or of any other policy may be unconstitutional because it
permts arbitrary and discrimnatory action; courts may
accordingly require that the vagueness be corrected by guiding
standards or rules. Id.

13 The record in neither this nor the rul emaki ng proceeding
shows any correl ati on between the frequency of citation of this
standard and the incidence of fatal or disabling injuries
attributable to contacts with pinch points. How MSHA deci ded
therefore, that the protective railing barriers are inadequate is
somewhat of a nystery. The determned effort to "upgrade"” this
standard wi thout enpirical evidence to support the need therefor

i s another instance in which the regul ators seemto be engaged in
an unceasing effort to build an ever expandi ng and intrusive body
of rules fromwhat appear to be unproven, if not unrealistic,
prem ses.

14 The netal and nonnetal standards are, however, the

subj ect of a revised rul emaki ng proceedi ng that comenced in
March 1980. The proceedi ng reached the preproposal stage on
February 11, 1983. Tinme for conment on the preproposals expired
April 15, 1983. Comments on the preproposals will be considered
and then an inproved standard will issue to be followed by a
further period for hearings and coment by the industry.
Thereafter, final revisions will be issued to becone law. It is
expected this is at | east a year or nore down the road.

15 1In response to industry's expressions of concern over the
anbiguity in the standard, MSHA's preproposal draft of .14-1
woul d change the standard to state that "exposed novi ng machi ne
parts which may be contacted and which could cause injury shal
be guarded to prevent a miner frominadvertently contacting those
parts. Guarding is not required where the exposed noving parts
are physically inaccessible and | ocated out of the reach of
mners.” Mne Safety & Health Reporter, Current Report, p. 444,
2/23/83. The industry continues to press for a "reasonably
foreseeabl e" standard. Mne Safety & Health Reporter

H ghlights, p. 572, 4/20/83.

16 In Mathies Coal, supra, the Commi ssion in circunscribing
the reach of the standard noted that:

Li ke other statutes and regul ati ons which all ow
nmonet ary penalties agai nst those who violate them an
occupational safety and health standard nust give an enpl oyer
fair warning of the conduct it prohibits or requires, and it nust
provi de a reasonably clear standard of culpability to
circunscribe the discretion of the enforcing authority and its



agents. Quoting from D anond Roofing Co. v. OSHRC, 528 F.2d 645
649 (5th Gr. 1976). Accord, Phel ps Dodge Corp. v. FMBHRC, 681
F.2d 1189, 1193 (9th Cr. 1982).

17 This does not nean that in an appropriate case upon

conpetent evidence an operator may not be held liable for

knowi ngly, or willfully ordering or authorizing a mner to expose
hinself to contact with noving machinery parts. See section
110(c), (d) of the Act.

18 The applicable generic definitionis a "fixture or
attachnment designed to protect or secure against injury.”
Webster's 3d International Dictionary, p. 1006.

19 In Mathies Coal, supra, Judge Merlin's decision (3 FMSHRC
1998, 2002) found that the phrase "may be contacted" nmeant "to be
capabl e of being contacted" but that this did not include an
"indeterm nate degree of probability" and certainly not a
"mner's aberrant behavior which could not be forseen or
prevented by the operator and which harned only hinmself." The
finding of liability by the trial judge was predicated on his
determ nation that the condition cited was hazardous to a m ner
"while performing his regular duties in a prudent manner." 1d.
2001. Liability for a forseeabl e hazard havi ng been establi shed,
the mner's "wantonly reckless and irresponsibl e behavior" served
only to mtigate the operator’'s negligence and the anmount of the
penalty warranted. On appeal, the Conm ssion reversed on the
issue of liability finding the | anguage of the standard too

i npreci se to cover the type of noving machine parts involved in
the cl ai med vi ol ation

20 See, Nacco M ning Conpany, 3 FMSHRC 848 (1981); El Paso
Rock Quarrier, 3 FMSHRC 35, 38 (1981).

21 The inspector found that contact was inprobable and the
Secretary conceded the violation was not such as to create a
reasonabl e probability of a reasonably serious injury, supra p.2.

22 \Nere there was a conflict between the testinony of the

i nspector and the operator on the opportunity for contact and
injury it was resolved in favor of the operator. | found the

i nspector's testinmony too contradictory to |l end credence to his
specul ation as to how contact and injury mght occur (Tr. 282).

23 The el aborate consultative procedures found in 0101 of

the Act for the fornulation of "inproved" standards represented

t he Congressional answer to the fears expressed by industry and

| abor over the prospect of unchecked administrative discretion to
make substantive changes. Zeigler Coal Company v. Kleppe, 536
F.2d 398, 402-403 (D.C. Gr. 1976).

24 The conparabl e OSHA standard cl early and unanbi guously

requi res pulleys be guarded by guards made of "expanded netal,
perforated or solid sheet netal, wire nesh on a frane of angle
iron, or iron pipe securely fastened to floor or to frame of
machine." 29 C F. R 1910.219(d)(m (o). This conmes much closer to
descri bing the type of fool proof guard the Secretary contends for



than anything in the existing MSHA standards. | would think that
wi t hout doi ng undue violence to the territorial inperative of
ei t her bureauracy the Secretary of Labor, who presides over both,
m ght persuade MSHA and OSHA to consider adopting a unitary
standard. | may be wong but | would assune that whether it
appears in an MSHA or an OSHA facility a pinch point is a pinch
point is a pinch point.

25 An expanded netal guard was inpractical because of the

heavy vibration of the dewatering screen. This vibration would
shake | oose the welds or bolts of such a guard within a very
short tinme, necessitating a burdensone replacenment requirenent.
Bot h i nspectors obviously recogni zed the cost-benefit of such a
requi renent could not be justified. Inspector Aubuchon found the
potential for contact and injury was inprobable and the Secretary
conceded there was no reasonabl e probability of a reasonably
serious injury.

26 Professor Davis has preceptively observed that the true

vi ce of an enforcenent policy based on unannounced and
uncontrolled discretion is that it encourages a regi ne of
arbitrary and discrimnatory enforcenment of the law. The
solution he suggests is judicially required rul emaking to the end
that the "enornous power of selective enforcenent” be brought
under the intelligible control of a responsible governnenta
authority. 1 Davis, Admnistrative Law Treatise [03:9, 3:15,

pp. 180-181, 213-215 (1979). Section 101 of the M ne Act
reflects an attenpt by Congress to assure that enforcenment policy
is set in accordance with publicly announced policy to the end
that operators be judged by uniformprinciples rather than

admi ni strative whim



