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After denial of the operator's interlocutory appeal fromthe
trial judge's decision of March 30, 1983, 5 FMSHRC 605, this
matter was set for an evidentiary hearing in Salt Lake Cty on
May 19, 1983.

VWhen the operator's presentation created a credibility gap
that could not be resolved w thout additional w tnesses, the
trial judge ordered production of two additional eyew tnesses.
After inquiry, counsel for the operator advised these w tnesses
were no | onger enployed by the operator and had accepted ot her
enpl oyment at points distant to the place of hearing.

At the suggestion of the trial judge the hearing was
recessed to afford the parties an opportunity to di scuss
settlenent. Thereafter, the parties jointly noved to w thdraw the
challenge to the validity of the citation and to settle the
expl osi ves viol ation charge by increasing the anmount of the
penalty initially proposed from$32 to $500.

After a consideration of the parties' notion in |light of the
record made, the trial judge granted the notion and ordered the
operator to pay the amount of the penalty agreed upon, $500,
within ten days.

Accordingly, it is ORDERED that the bench decision issued
May 19, 1983, be, and hereby is, CONFIRVED, that the operator pay
t he agreed upon penalty, $500, on or before May 31, 1983, and
that subject to paynent the captioned matter be DI SM SSED.

Joseph B. Kennedy
Admi ni strative Law Judge



