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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceedi ng
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No: WEST 81-268
PETI TI ONER A/ O No: 42-00081- 03027 V
V. Co-op M ne

CO- OP M NI NG COVPANY,
RESPONDENT

DECI SI ON

Appearance: Phyllis Caldwell, Esq., Ofice of the Solicitor, US.
Department of Labor, 1585 F. O B., 1961 Stout Street,
Denver, CO for Petitioner Carl E. Kingston, Esq.,
53 West Angelo, Salt Lake City, UT 84115
for Respondent

Bef or e: Judge More

At the outset of the trial it was stipul ated that
respondent's annual production was approxi mately 141,233 tons and
that it enpl oyed approximately 25 miners. As to the history of
prior violations there was sonme question about the printout
because it covered nore than a 2-year period. Wile MSHA, inits
assessnment fornula, only considers violations within 2 years of
t he one being assessed, such limtation does not bind this
Conmmi ssion or its adm nistrative |aw judges. The computer
printout was received in evidence as Exhibit P-1

The printout has many flaws, however, and is not
sel f-expl anatory. For exanple it includes assessed viol ations
whi ch have not been paid and there is no indication whether they
have been contested or vacated or whether respondent has sinmply
refused to pay. Such alleged violations are clearly not a part
of the history of prior violations. A substantial nunber of the
all eged violations listed on the conputer printout occurred
bet ween January 6, 1979 and January 26, 1981. Specific dates of
the alleged violations are not listed. The earliest order issued
in the instant case was issued on January 6, 1981. Wile it is
unlikely that all of the listed violations were issued between
January 6 and January 26 of 1981 | can not make the assunption
that they were not so issued, and even if | did | would have no
way of knowi ng how many occurred prior to January 6 of 1981. The
entire right half of Exhibit P-1 is stricken fromthe record. As
to the left hand colum it does show that sone tinme prior to
January 6, 1979 respondent had paid $12,578 in civil penalties.
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Government Exhibit P-3 is a mne map with numerous markings
thereon. There are five different colors used on the map. The
testinmony transcribed at pages 12 through 17 purports to describe
what these various colors represent. | find that the description
i s inadequate and that the mne map is of very little value in
resolving the issues in this case. The mne map attached to the
governnment's brief is very good, however.

VWiile it was not nmentioned in the briefs, respondent brought
out in the course of the exam nation of the inspector, that at
the tinme the citations involved in this case were issued, the
United M ne Wrkers of America was on strike, and while Co-op's
mne was a union mne it was not organi zed by the United M ne
Workers and was not on strike. The inspector's brother "was
president of the union.” (Tr. 87). | presune the w tness neant
the I ocal United M ne Wrkers chapter. The Co-op m ne was
organi zed by the International Association of United Wrkers
Union. (Tr. 150).(FOOINOTE 1) | find that bias on the part of
t he i nspector was not established.

Wt hdrawal Order No: 1022260 alleges a violation of 30
C.F.R 75.1704 in that two separate and distinct travel able
passageways for use as escapeways were not being nmaintained. The
reason that they were not being properly maintained was that a
roof fall had occurred in the intake air escapeway and the debris
was in a pile that was about eight feet |Iong and four to five
feet high. The inspector considered that as bl ocking the passage
whi ch was one of the two escapeways. The other escapeway (return
air) will be considered later.

M. Bill Stoddard described the areas as follows--"this area
was a problemarea. W had two parallel faults about 50 feet
apart, and the roof had dropped down about four feet, the roof of
the m ne dropped down about four feet for 50 feet, then back up
So it was a problemarea.” (Tr. 61). After discussing the roof
bolts and wire nesh that were holding up the roof he said the
cave-in material was about two feet high and four feet across,
that there was no | oose roof and he could see that the section
foreman had driven his tractor over the two feet of nmud and gone
on to work. "So it wasn't blocked off and I went in and tal ked
to Kevin at that tinme about it."

M. Nathan Attwood, a mine foreman, was not in the mne at the actua
time of the inspection but was there on the same day, January 6. He
stated that both escapeways were travelable in a safe manner. (Tr. 137).

M. Kevin Peterson another mne foreman said in the area
where the June 6 order was issued, he had conducted a pre-shift
exam nation, barred down sonme material with other materi al
previously barred down, created a two foot high nmound and driven
his tractor over the nmound and on into the face area. He was
with the inspector during the inspection and the tracks where he
had driven the tractor over the pile earlier in the day were
Vi si bl e.
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After considering the testinmony di scussed above, | find that
there was no roof fall in the area as stated by the inspector
but a pile of debris that had been barred down fromthe roof. |
further find that the tractor had been driven over the pile of
debris and that the escapeway on intake air was not bl ocked by
the pile of debris. Referring to this area the citation says
roof fall and bad top is present between the nunmber 13 and 14
crosscut in the intake air entry..." Everyone who testified
concerning this area admtted it was a problemarea with "bad
top” but that does not nean that the "bad top" was not properly
supported. It is significant to me that the inspector did not,
on January 6, 1981, issue any roof control citations.
therefore find the intake escapeway was not bl ocked by either
debris or dangerous roof conditions.

a

The ot her escapeway is partially in return air and partially
along a belt entry. The inspector said the roof was supported by
cribs and cross bars and that they had "trenendous wei ght on
them" (Tr. 21). He stated "when he started around that crib
and to get down into that hole, the anmount of pressure that was
on those cribs and on those crossbars, there wasn't no way that |
was going to go through it." (Tr. 22). Concerning the sane area
and the secondary escapeway M. Peterson said:

"and we got right here to these cribs and M. Jones
said that he didn't want to go any further and that he
couldn't get through there. And we had been going

t hrough there and the belt nman had been goi ng t hrough
there and we continued to go through there setting
tinmbers and cribs and carrying tinbers and cribs in

t here, because we realized that was a problem area and
we were supporting it." (Tr. 126).

VWhen asked if there was anything in either the primary or
secondary escapeway that woul d prevent safe passage on January 6,
he answered no.

In bal ancing the testinmony of the various w tnesses |I find
that the governnment has not sustained its burden of proof wth
respect to this wthdrawal order

Al though it was not nmentioned at the trial or in the briefs,
the inspector in this case failed to check the bl ock which woul d
make this a citation. He checked only "order of w thdrawal"”
bl ock. In Kontiki Coal Corporation vs. Secretary of Labor 1
FMSHRC 1476 (Cctober 25, 1979), and in Secretary of Labor vs.
Wl f Creek Collieries Conpany which is reported in the first
unpagi nat ed vol ume of FMSHRC deci si ons dated March 1979, the
j udges had found viol ati ons and assessed penalties, but had
vacated wi t hdrawal orders because of the failure of the Secretary
to establish the underlying citations. In reversing the judges,
the Conmi ssion stated that it was inproper to vacate a withdrawal
order in a penalty proceeding. Both of those Conm ssion
deci sions involved the 1969 Coal Act and in each, the alleged
violation was established. In ny opinion that is an entirely
different situation than the instant situation where | have found



that no
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violation existed. It would nake no sense to | eave a
non-i nm nent danger order, that was issued solely because of an
al l eged violation of a safety standard, undisturbed in the face
of a finding that no violation occurred. | therefore vacate the
wi t hdrawal order.

Wt hdrawal Order No: 1022262 charges that the operator
failed to followits roof control plan and adequately support the
roof of the return air entry. The part of the return air entry
i nvol ved herein was not designated as an auxiliary or secondary
escapeway. Concerning this return entry, the inspector stated:

"When we got in here a-ways we encountered sone
bad top... | think we was in about 600 feet.

And then he wanted to take me through a door out
into the belt entry and | told himno | wanted to
stay in the return entry because.....

JUDGE MOORE: You say bad top. Bad enough so you
woul dn't wal kK under it?

W TNESS: It was getting bad--it was getting bad; it
was so high in there that it was hard to sound
it wth your thunping stick, so really I was
getting a doubt in ny mnd as to how rmuch further
| wanted to go

But anyway, he told ne we couldn't go on through
the return entry, that there were sonme | arge caves
in that area. And | said, "well, how have they
been maki ng their exam nations? He said, "well,
we' ve been making it up to this point and then

going into the belt entry and up around
[Tr. 36-37].

He then ran into what he called "big caves" where the materi al
fromthe roof filled the entire entry, he could possibly craw
over the pile of coal but he would have to go up above the roof
line to do so. He referred to the caved-in material as coal, but
he did not issue any citations for coal accunulations. It was

| ater explained that plenty of air could go over the top of the
mound and that the inspections were nade by going as far as the
caved-in material on one side and then going back out into a belt
entry, wal king past the cave area, and then back into the return
air area and then to proceed in the opposite direction to inspect
the entry as far as that end of the cave area was concer ned.

Thi s had been approved by MSHA for a long time (Tr. 75). A few
days before inspector Jones arrived at the mne the operators
wer e advi sed that because of an explosion in an eastern mne
MSHA had changed its position and woul d henceforth insist that a
return airway be maintained so that all of it could be wal ked

t hrough. The statenent on page 7 of the government's main brief
"allowing large roof falls to remain in the return air entry is
clearly a violation of the operator's roof control plan" may be
true. | have not seen the plan or been inforned of what it

requi res, but such plans are usually concerned with supporting a



roof rather than cleaning up after a roof fall. The |ast
par agr aph begi nning on page 7 of the government's main brief
st ates:
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M. Stoddard, the m ne nmanager, said that he thought
that allowing this condition to exi st was okay because
an MSHA supervi sor or "sone inspector” was "aware" of
or had seen it, or "sone" circular said it was okay.
Yet M. Stoddard had never applied for a variance and
had never gotten one. (Tr. 108-109). He did not have
a copy of any circular nor assunption that sone
"variance" he thought he had was "changed." Respondent
clearly knew he would be using this defense at trial
and coul d have supported this hearsay testinony with
the "docunents” referred to or with the MSHA supervisor's
testinmony, if such evidence did exist. Respondent never
attenpted to obtain the presence of M. WNMatekovic (the
supervisor referred to) at the trial, either by subpoena
or through this counsel's cooperation. As a mne operator
M. Stoddard is charged with the know edge that any
variance must be in witing. For obvious reasons he chose
to assume that he had authority to | eave the deteriorated
conditions in this entry. It would have taken a great dea
of his mners' tine and |labor to rehabilitate this entry.
VWhen this order was issued the operator knew he had to
conpl etely abandon that entry. It was easier to establish
areturn air entry sonmewhere el se because "we coul dn't
rehabilitate that cave" (Tr. 77).

The | anguage quoted above inplies that the circular that M.
Stoddard testified about either does not exist or that the
gover nment does not know whether it exists or not. |If the
government can prove that the circular referred to does not
exist, it should consider prosecuting M. Stoddard for perjury.
If the circular does exist, and the Solicitor's office is aware
that it exists, then it should question the properiety of
i ncluding the above statenment in its brief.

Nevin Mattingly is an electrician and vice president of the
local International Association of United Wrkers Union. As such
he is concerned with the safety of the nmners. He acconpanied
M. Jones on January 8 and did not see any dangerous roof and
stated that every time he had gone through the area it "Il ooked
sufficient."”

Inits reply brief the governnent challenges the credibility
of M. Mttingly. On page 4 the foll ow ng appears:

M. Stoddard, an owner and the m ne nanager clearly
stated that "we're non-union. (Tr. 87)". Yet the
operator attenpted to present M. Mattingly as a union
representative in an effort to establish himas a
credi bl e and objective, even adversary voice.

On Page 87 of the transcript it is explained that the UMW
was striking and that the inspector's brother was an of ficer of
the Iocal UMN The foll ow ng ensued:
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JUDGE MOORE: And you're a non-uni on m ne?

WTNESS: W're non-union. W' re not a UMV mn ne

I was the one that asked the question and as | understood
the answer the second sentence was a correction of the first. It
is certainly not enough to challenge the credibility of M.
Mattingly. Wiatever el se the government may have establi shed
about the conditions at the mne it did not establish a roof
control violation and that is what the order charges. | find a
vi ol ati on has not been proved and | vacate the order

Citation No: 1023061 alleges a violation of 30 C F. R
77.202 for accunul ations of float coal dust and coal fines in
various areas of the tipple. The dust standard for surface areas
provi des:

"coal dust in the air of, or in, or on the surfaces of,
structures, enclosures, or other facilities shall not
be allowed to exist or accumul ate i n dangerous
anounts. "

The accunul ations described by the inspector were certainly
ext ensi ve enough to be consi dered "dangerous anounts”. The
accumul ations consisted of float coal dust and coal fines. The
i nspector described coal fines as "ground-up coal dust that is
too heavy to float on the air. (Tr. 51). Wiile |I can not accept
the inspector's opinion that this m xture of unsuspended coa
fines and float coal dust could be ignited with a match and coul d
burn as rapidly as gunpowder (black powder) it was neverthel ess
conbustible, and a source of ignition in the formof a fire in a

bucket was in the area. | find that there was a violation and
t hat respondent was negligent. The hazard invol ved was seri ous
but respondent exhibited good faith abatenent. | agree with the

recomendati ons contained in the "Narrative Findings for a
Speci al Assessnent"” (Exhibit P-2) and assess a penalty of $800.

It is therefore ORDERED t hat respondent pay to MSHA, within
30 days, a civil penalty of $800.
Charles C. More, Jr.,
Admi ni strative Law Judge

FOOTNOTE START HERE-

1 For some reason w tnesses Attwood and Mattingley were |eft
out of the index to the transcript.



