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VESTMORELAND COAL COMPANY, NOTI CE OF CONTEST
CONTESTANT
Docket No. WEVA 83- 140-R
V.
Order No. 2140708
SECRETARY OF LABOR 2/18/ 83
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Hanpton No. 3 M ne

RESPONDENT
ORDER OF DI SM SSAL

On April 4, 1983, Westnorel and Coal Conpany filed a Notice
of Contest of the above-captioned order. On April 13, 1983, the
Solicitor filed a motion to dismss the notice of contest for
untimely filing.

The Solicitor's notion explained that the order was received
by the operator on February 18, 1983. The Solicitor cited section
105(d) of the Act which provides that a notice of contest to an order
be filed within 30 days of its receipt. Based thereon the Solicitor
argued that since the order was not contested until March 31, 1983
(FOOTNOTE 1), it was not filed within the requisite 30-day period.

The Solicitor's notion to dism ss nmust be granted. Section
105(d) of the Act is clear in directing that an operator contest
i ssuance of an order within 30 days fromthe order's receipt. 29
C.F.R 02700.20. Island Creek Coal Conpany, 1 FMSHRC 989
(August 3, 1979) affirmng PIKE 79-18 (January 30, 1979) reported
at 1 MSHC 2143-2144. In this case, the operator waited 41 days
before mailing the notice of contest.

In Iight of the foregoing, this case is DI SM SSED
Paul Merlin
Chi ef Administrative Law Judge
FOOTNOTE START HERE-
1 The notice of contest was nmailed to the Comm ssion and the

Solicitor by certified mail on March 31, 1983 and received by the
Conmmi ssion on April 4, 1983.



