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After inspecting the mine on February 23 and 24, 1982,
I nspect or Horbat ko i ssued the i mm nent danger order involved in
this review proceeding and civil penalty case. 1In it he charged
a violation of 30 C.F. R 77.1000 because the operator was not in
conpliance with its ground control plan. That section of the
regul ati on states:

"each operator shall establish and follow a ground
control plan for the safe control of all high walls,
pits and spoil banks to be devel oped after June 30,
1971 which shall be consistent w th prudent engineering
design and will insure safe working conditions. The

m ni ng net hods enpl oyed by the operator shall be
selected to insure high wall and spoil bank stability."
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It should be noted that unlike ventilation plans and roof control
pl ans ground control plans do not require the approval of MSHA
On March 9, 1982 the inspector anmended the order to add severa
charges and change the violation from Section 77.1000 to Section
77.1002. Section 77.1002 provides:

"when box cuts are made, necessary precautions shall be
taken to mnimze the possibility of spoil material
rolling into the pit."

After the civil penalty suit was filed MSHA filed a notion
to plead in the alternative a violation of either section 77.1000
or 77.1002. The operator did not oppose the notion and the
i ssues are therefore, did the operator violate either 30 C F.R
77.1000 or 30 CF.R 77.1002 and did an i mm nent danger exist?

I am convi nced from MSHA Exhi bit 4, the mning dictionary
(FOOTNOTE 1) and the testinony at the trial, including that of
the inspector, that the area involved in this immnent danger
order was not a box cut. Thus, Section 77.1002 has nothing to do
to do with the area of the mne involved in this closure order
The box cut is the initial cut involving two high walls, and the
spoil has to be dunped on to one of these high walls. This
operation did begin with a box cut but that was thirteen pits
earlier and long ago. The charge that Section 77.1002 was
violated is DI SM SSED.

The ground control plan filed by the operator in 1977
requires a fifty foot pit width and states that it proposes a
spoil bank angle of 1-1/4 to 1 which is the same as 38. The
wording of the plan is peculiar in that fifty feet is a required
wi dt h but the proposed angle of the spoil bank is nerely a goal
There are two seans of coal being mned at the Edna Strip M ne.
The top seamis about 75 underground and is 5-1/2 feet thick
Ten feet below that is another 2' seamof coal. The operator
first mnes the top seamfor the entire length of the pit and
t hen goes back and shoots the 10 feet of parting material and
renoves that to get to the lower 2 coal seam The order
herein is concerned only with the mning of the top seam

The pit is mned fromwest to east and there is a station
mar ker every 100 feet. The station nunbers get higher as you
approach the east end of the pit. The area of the m ne cl osed by
the order is "east of survey station 18, off ranp nunmber 5, for
approxi mately 150° to the end of the pit." There was a great
deal of testinmony concerning the condition of the mne to the
left (west) of survey station 18 and a slunp that had occurred
there three days before the order was issued. As far as this
order is concerned, however, the relevant area of the pit is east
of station 18. The inspector saw |l arge rocks that had fallen off
the high wall east of station 18 and these may have been pull ed
down by the dragline rather than having fallen out of their own
accord.

This is a standard strip mne operation. The dragline rests
on the
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bench and renoves the overburden fromthe south side of the pit
and drops it on to the spoil bank to the north. After the
dragline has noved sone 200" east of a particular section the
drillers cone in and drill the coal, then the blasters shoot the
coal and the coal is then | oaded and haul ed out of the pit. By
this time the dragline has renoved the overburden from anot her
section and the operation repeats itself until the east end of
the pit is reached. There was some question as to the exact

| ocation of the dragline when the order was issued, but it was
somewhere on the edge of the branch at the east end of the pit.

At the time the order was issued the dragline was attenpting to
renove the overburden east of station 18 but the spoil kept
falling back into the pit. Wen the dragline operator tried to
renove the tow of the spoil, other spoil would roll into the
area, and he was having difficulty in finding a place to drop the
spoil. This was caused by the fact that he had dunped hi gh spoi
on the right hand side and could not dunp over it or reach over
it to dunp, and a road was hanpering his ability to dunp even if
he swung a 270 arc to his left. He asked the inspector if he

had any suggestions. The inspector had none and on neasuring the
angl e of the spoil bank with a |l evel, he found the bank steeper
than 40. He could see that the width of the pit was very narrow
in the area where the dragline was working. Wile admtting
there was no inm nent danger at the tinme he actually issued the
order he thought one would be created in a short tine. When
guesti oned about the term"inm nent danger" he said it could be a
danger that is about to happen or could be "down the road aways."
The Solicitor's attorney brought out the definition pronounced by
the Interior Departnent's Board of M ne Operations Appeals to the
effect that death or injury mght occur before the condition can
be abated "if normal mning practices continue."

The operator's witnesses testified that if they had been
unable to solve the problemw th the dragline they intended to
put a bulldozer on top of the spoil bank and shove the spoil down
toward the pit to create a nore shall ow bank. To sonme extent the
spoi | bank had been scal ed down by the dragline. The next step
woul d have been to try to renove the spoil off of the pit bottom
wi th bul | dozers and haul it to the other end of the pit. The
i nspector thought that would be a very uneconomi cal way to m ne
this area. There was, however, about $50,000 worth of coal east
of station 18.

The theory advanced by counsel for MSHA in its closing
argunent, was that the operator wanted that coal so badly that he
was going to bring his drills and blasters and trucks and operate
on top of the boul ders and unconsolidated material that had
fallen down fromthe spoil bank. That makes no nore sense to ne
than it did to the m ne operator.

If the operator did try to get its drills and blasters and
bul | dozers and trucks to operate in the area east of 18 before
the area had been properly prepared for such activities an
i mm nent danger would exist. But that is not the normal m ning
practice and there is no evidence that respondent intended to
mne in that manner.



VWile, as stated earlier, the inspector did admt on cross
exam nati on
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that there was no inm nent danger at the tinme he issued the
order, it was his earlier testinmony that both the inm nent danger
and the violation resulted fromthe fact that the operator had
not conplied with its ground control plan. The spoil bank was not
at the proper angle east of station 18 and the pit was |ess than
50" in width. Considering the nature of a dragline operation
when the dragline first gets to the top of the coal seam the pit
is necessarily only the width of the dragline which in this case
was 10 or 12 feet. This creates neither an inm nent danger nor a
violation. The ground control plan nmust be interpreted to nmean
that the pit should be 50° w de before the drillers, blasters
and | oaders enter the area. No one entered the area in this
case, and the order was issued while the operator was stil

trying to clear the pit area east of station 18. |If the operator
had tried to enter the area east of station 18 to mine, before
the pit had becone 50° wi de, it would have been a violation of
its ground control plan. Whether an inmm nent danger existed would
depend on the likelihood of rocks falling off the spoil bank

rat her than whether or not the ground control plan had been
violated. | find there was no i nm nent danger and there was no
violation. It is interesting to note that at the present tine
the ground control plan under which this pit is operated allows a
wi dth of fromzero to 150 feet and a spoil bank angle of 45.

The order is vacated and these two cases are DI SM SSED

Wth respect to Citation No: 1016965, an exam nation of the
"Application for Hearing" reveals that the conpany did desire to
contest both this citation and the previously discussed
wi thdrawal order. |[|f our docket office had been aware of that,
it would have assigned two separate docket numbers. It is only
incivil penalty cases that nultiple citations and orders are
assigned the sane docket numnber.

Thr ough acci dent or oversight Pittsburgh paid the penalty
which resulted fromthis citation and while there was testinony
concerning this alleged violation at the trial the governnment did
not try to uphold the citation and | considered such testinony as
background i nformation. At page 232 of the transcript the
governnment attorney specifically stated that the citation and
standard 77 C.F.R 1713 was not involved in this case. Certainly
the fact that the conmpany had paid the assessnent would | ead
government counsel to believe that the citation was not being
cont est ed.

W t hout deci ding whether a m ning conpany has a right to a
hearing concerning the validity of a citation even though it has
paid the assessnent, | will hold that where the assessnent is
pai d t hrough acci dent or oversight, and where the clear intent to
chal l enge the citation is apparent, that the conpany did not
waive its right to a hearing on the validity of the citation
Nevert hel ess, the record as it stands is not adequate for nme to
make a decision, but on the other hand I do not want to hold up
the decision as to the order. | will therefore separate the two
noti ces of contest and assign a different docket nunber to the
contest of the citation. It will be WEST 82-131-R- A If the



conpany still thinks a hearing or ruling on the citation is
necessary, | will receive further
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evidence on the matter in the formof affidavits, references to
the transcript of the hearing conducted in d enwood Springs,

Col orado, or if the parties desire, | wll conduct another

heari ng.

Pittsburgh and M dway Coal M ning Conpany is accordingly
directed to advise nme, within 20 days, whether it wants to pursue
this matter. If not, | wll dismss docket No: WEST 82-131-R- A
But if the conpany indicates that it does want to pursue this
matter further, the parties are directed to inform ne whet her
they want the opportunity to present further evidence at a
hearing. In this connection, if Denver, Colorado, is a convenient
pl ace for a hearing on the citation, I will be attending a
conference in Denver on the 13th and 14th of Septenber and coul d
probably hear this matter on Thursday or Friday of that week.

Charles C. More, Jr.
Admi ni strative Law Judge
FOOTNOTE START HERE-

1 "A Dictionary of Mning, Mnerals and Rel ated Terns."



