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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceedi ng
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. PENN 81-139
PETI TI ONER A.C. No. 36-00808-03056
V. Russellton M ne

REPUBL| C STEEL CORPCRATI ON,
RESPONDENT

DECI SI ON

Appear ances: David E. Street, Esg., Ofice of the Solicitor, U S
Department of Labor, Phil adel phia, Pennsylvania, for
Petitioner, MSHA Bronius K Taoras, Esq., Kitt Energy
Cor por ati on, Meadow Lands, Pennsylvania, for Respondent,
Republic Steel Corporation

Bef or e: Judge Merlin
St atenent of the Case

This case is a petition for the assessnent of a civil
penalty filed by the Secretary of Labor agai nst Republic Steel
Corporation for an alleged violation of 30 CF. R [O75.604(b).

The hearing was held as schedul ed on March 15, 1983.
Docunmentary exhibits, oral testinony and oral argunents were
presented by the parties. At the conclusion of the hearing both
parties waived the filing of witten briefs and agreed | shoul d
render a deci sion based upon the transcript of the hearing and
docunentary evidence (Tr. 102-103).
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The Mandat ory St andard

Section 75.604(b) of the mandatory standards, 30 CF. R 0O
75. 604(b) provides as foll ows:

075.604 Permanent splicing of trailing cables.

VWhen pernmanent splices in trailing cables are
made, they shall be:

* * * * *

(b) Effectively insulated and sealed so as to
excl ude noi sture.

The Cited Condition or Practice

Citation No. 843121 cites a violation of 30 CF. R [
75.604(b) for the follow ng condition

A permanent splice installed in the trailing cable on
shuttle car Serial No. 11341 being used in the (012) 4
west off 10 mains section was not effectively sealed so
as to exclude noisture and a seven inch |ong area had
the outer jack rempbved and was not reinsulated to the
same degree as the remai nder of the cable.

Sti pul ations

At the hearing, the parties agreed to the foll ow ng
stipul ati ons which were accepted (Tr. 5-11, 13):

1. Republic Steel Corporation was the owner and
operator of the Russellton m ne when the citation at
issue in this case was witten.

2 . The operator and the Russellton M ne were subject
to the jurisdiction of the Federal M ne Safety and
Heal th Act of 1977 at the time the citation was
witten.

3. The presiding adm nistrative | aw judge has
jurisdiction over this proceedi ng.
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10.

11.

12.

13.

The inspector who issued the subject citation was
a duly authorized representative of the Secretary.

A true and correct copy of the subject citation was
properly served upon the operator.

I mposition of any penalty in this proceeding wll
not affect the operator's ability to continue in
busi ness.

The al | eged viol ation was abated in good faith.

The m ne was nmediumin size during the year prior
to the i ssuance of the subject citation

The Russellton M ne has been out of production
since Cctober 1982, although it has not been seal ed and
i s being maintained for possible future production

The operator was nediumin size during the year
prior to the issuance of the subject citation

The condition or practice stated in the body of

the subject citation, other than the fact that the
shuttl e car was being used, existed. The operator does
not agree that the shuttle car was bei ng used.

During the two years prior to the issuance of the
subj ect citation, the operator and the mne had an
average history of violations of 30 C F. R 075.604(b).

Al witnesses are accepted generally as experts in
coal mne health and safety.

Di scussi on and Anal ysi s

This case presents a fundanmental conflict in the evidence
bet ween MSHA and the operator which can be resolved only by a
determination as to the credibility of those who testified. The
i nspector who issued the subject citation testified that the
supervi sory inspector who was acconpanyi ng himon the inspection
told himwhen they were in the face area to return outby and to
| ook at a defective
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splice in the subject shuttle car (Tr. 14, 33-34). The issuing

i nspector stated that only the shuttle car operator was present
when he arrived at the shuttle car and inspected the splice (Tr.
21, 25). His inspection of the cable revealed a splice with a

sl eeve that was not bonded to the outer jacket so as to exclude
nmoi sture (Tr. 14-15). The cable had been pulled off its reel and
was lying on the ground (Tr. 23-24). He testified that the

vi ol ati on was not being corrected when he first observed it, that
the splice had not been cut out of the trailing cable and that it
was still a part of the cable (Tr. 21, 24).

The supervisory inspector testified that he saw the shuttle
car operator pulling the cited trailing cable off the reel and
that he hel ped her with this task (Tr. 45). \While he was hel ping
her, he saw a splice and another part of the cable which he
t hought needed attention. He said that he may have commented to
the shuttle car operator that the splice | ooked bad (Tr. 46). He
admtted that his recollection of this subject was not plain and
he did not recall how | ong he hel ped her or whether they pulled
the cable off together or alternately (Tr. 48, 98). Simlarly,
his recollection of seeing the splice was hazy. He was not clear
about how much of the cable had been pulled off before the splice
appeared or whether he saw the splice as it was being pulled off
the reel rather than when it was lying on the ground (Tr. 49-50).
He testified that he did not recall what he said about the
splice, if anything at all (Tr. 98-100). The supervisory
i nspector testified that he has the authority to issue a citation
but stated that instead he went to the face area and told the
ot her inspector to go look at it (Tr. 46, 50-51).

The tenporary shuttle car operator had served in that
capacity approximately six tinmes prior to the day the subject
citation was issued (Tr. 56). Her section foreman rem nded her
as a shuttle car operator that the general procedure was to
renove the entire cable fromthe nmachi ne and i nspect it before
energi zing the cable (Tr. 57, 61, 66). She stated that she
foll owed the general procedure on that day (Tr. 57, 61). She
knew t he cabl e was not energi zed because she saw that it was
unpl ugged and she did not plug it in (Tr. 61). She started to
renove the cable fromthe reel when the supervisory inspector
wal ked past her (Tr. 57-58). She stated that he did not help her
renove any of the cable. She said that she woul d renmenber if
sonmeone hel ped her because it is a difficult job (Tr. 57-58,
68-70). Mreover, she testified that the supervisory inspector
did not point
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out any deficiencies in the cable (Tr. 58-59). She pulled the
portion of the cable containing the defective splice off the ree
after the supervisory inspector passed her (Tr. 65). She felt
she needed anot her opinion about the condition of the splice and
went to alert the nechanic a few mnutes after the supervisory

i nspector had wal ked passed the shuttle car (Tr. 59-60). The
mechani ¢ agreed that there was a problemw th the splice. He
went to get his equipnent to repair it and she went to informthe
section foreman of the problem (Tr. 60). She testified that she
and the nmechani c next cut the defective splice out of the cable
(Tr. 62). Then the issuing inspector and several other people
arrived at the shuttle car (Tr. 62-63). The splice was al ready
cut out of the cable and was |ying on the ground when the issuing
i nspector arrived and issued the citation (Tr. 63-64). The
operator's mechanic and section foreman also testified and
confirmed the evidence given by the shuttle car operator (Tr.
77-78, 89-90).

After observing and listening to the wi tnesses, | accept al
the testinony of the shuttle car operator including her evidence
t hat the danaged splice had been cut out of the trailing cable of
the shuttle car and that the cable was being repaired before the
citation was issued. The testinmony of the shuttle car operator
was cl ear, consistent and therefore, wholly credible. | also
accept the testinony of the operator's other witnesses. | reject
the inspector's testinony that when he arrived to check the cable
no abatenment of the condition had begun and the supervisory
i nspector's testinmony that he stopped and hel ped the shuttle car
operator unreel the cable. As already noted the supervisory
i nspector's testinmony was vague, contradictory and therefore
unconvi nci ng. The evidence given by both inspectors is far
out wei ghed by that given by the shuttle car operator and the
operator's other witnesses. Since the defective splice was no
| onger part of the cable when the inspector observed the
per manent splice, the condition described and therefore the
al l eged violation did not exist when the citation was issued.
Under such circunstances the citation nust be vacat ed.

At the hearing the Solicitor argued that a violation stil
exi sted even if the splice was cut out before it was cited
because the splice had been defective. He cited Consolidation
Coal Conpany, 1 FMBHRC 542 (June 1979) in support of his
position. In that case it nmade no difference that the operator
had begun abat enent of a roof control violation when the
condition was cited by MSHA. However, there the violation
remai ned i n exi stence when the withdrawal order was issued. In
the present case there was no
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violation at the time the citation was issued. The citation
alleges a violation of 30 C.F. R 075.604(b), which requires that
permanent splices in trailing cables be effectively insulated so
as to exclude noisture. By the time the inspector issued the
citation, however, the defective splice was no |longer in the

cabl e.

ORDER
Accordingly, it is ORDERED that Citation No. 843121 be

Vacated and that the petition for the assessnent of civil penalty
be DI SM SSED

Paul Merlin
Chi ef Administrative Law Judge



