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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, ClVIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. LAKE 82-38
PETI TI ONER A. O No. 11-00609- 03034
V. Captain M ne
SOUTHWESTERN | LLI NO S COAL
CORPCORATI ON,
RESPONDENT
DEC!I SI ON
Appear ances: Raf ael Al varez, Esq., Ofice of the Solicitor, US.
Departnment of Labor, Chicago, Illinois, for Petitioner
Brent L. Mdtchan, Esq., St. Louis, Mssouri
for Respondent
Bef or e: Judge Broderick

STATEMENT OF THE CASE

The parties have filed cross notions for sunmmary deci sion
based on the pleadings, affidavits and adm ssions, and each
asserts that there is no genuine issue of material fact
necessitating a hearing. Each party has filed a menorandumin
support of its position. Based on the entire record and
considering the contentions of the parties, | nake the follow ng
deci si on.

FI NDI NGS OF FACT

1. At all times pertinent to this decision, Respondent
owned and operated a surface coal mne in Perry County, Illinois,
known as the Captain M ne.

2. Bitumnous coal is extracted fromthe subject mne and
the operation of the mne affects interstate comerce.

3. Respondent produces over two and one-half nmillion tons
of coal annually at the subject mne, and enpl oys approxi mately
600 mners. | find that Respondent is a |arge operator
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4. There were 53 violations at the subject mne during the
year prior to the violation alleged herein. | find that penalties
ot herwi se appropriate should not be increased because of the
operator's history of previous violations.

5. The inposition of a penalty in this case will not affect
Respondent's ability to continue in business.

6. On Septenber 18, 1981, Federal Coal M ne | nspector
Ronald M Zara issued a citation to Respondent under 104(a) of
the M ne Safety Act charging a violation of 30 CF.R 0O
77.1710(09).

7. The condition which pronpted the issuance of the
citation was the foll ow ng:

On Septenber 18, 1981, Tom Johnson, a conpany engi neer, was
wor ki ng approxi mately 18 feet above the ground on the | azer tower
and was not wearing a safety belt. H's knee was around the
vertical leg of the tower and he was using both hands to
reposition the | azer sending unit.

8. The alleged violation was abated when M. Johnson was
renoved fromthe |azer tower and instructed in the use of safety
belts. The citation was then term nated.

9. Respondent had a witten safety policy at the time of
the alleged violation herein. The policy required all enpl oyees
to conply with Federal mne health and safety regul ati ons and
specifically provided that "safety belts and |ines shall be worn
at all tines where there is a danger of falling.” The safety
policy contained an enforcenent procedure providing for notices
of violation, suspension w thout pay and di scharge. Between
Cct ober 1978 and April 1983, approximately 60 viol ations notices
were issued for violations of the safety policy, four of which
were for failure to wear safety belts. 1In addition, one person
was di scharged, three were suspended and six received
disciplinary letters during the sane period of time, for
vi ol ati ons of conpany safety rules.

10. A safety belt was not present on the ground | azer unit
where the enpl oyee invol ved herein was working on Septenber 18,
1981. However, safety belts were present in the mne supply
office, the safety office and the tipple. The subject enployee's
of fice was adjacent to the safety office and approxi mately 50
feet fromthe mne supply office. There was also a safety belt
present on a machi ne | ocated about 3 m nutes wal ki ng di stance
fromthe ground | azer unit.

11. The enpl oyee had received safety training and
specifically had been instructed in the requirenment to use safety
belts, and the proper method of using them
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12. There is no evidence that any supervisory person was
present in the area where the enpl oyee was working or was aware
that he was working without a safety belt.

REGULATI ON
30 CF.R [O77.1710 provides in part:

Each enpl oyee working in a surface coal mne or in
the surface work areas of an underground coal m ne shal
be required to wear protective clothing and devices as
i ndi cated bel ow.

* * * * * * *

(g) Safety belts and lines where there is danger of
falling; a second person shall tend the lifeline when
bi ns, tanks, or other dangerous areas are entered.

| SSUES

1. \Whether the decision of Judge Koutras reported in 3
FMSHRC 871 is res judicata in the present proceeding.

2. \ether the fact that an enpl oyee was working 18 feet
above ground in a situation where there was a danger of falling
initself establishes a violation of 30 CF. R [0O77.1710(Qg)?

3. If the answer to issue 2 is negative, whether Petitioner
has established that Respondent failed to require its enpl oyees
to wear safety belts where there is a danger of falling.

CONCLUSI ONS OF LAW

1. Respondent is subject to the provisions of the Federa
M ne Safety and Health Act of 1977 in the operation of the
Captain Mne, and the undersigned Admi nistrative Law Judge has
jurisdiction over the parties and subject matter of this
pr oceedi ng.

2. A decision by a tribunal of competent jurisdiction is
res judicata in a subsequent proceedi ng between the sane parties
i nvol ving the same issue, even if the first proceeding is pending
on appeal

DI SCUSSI ON

Under the rule followed in the federal courts, res judicata

or collateral estoppel precludes a party fromraising an issue

t hat has previously been deci ded against himeven if the prior
deci si on has been appeal ed. Deposit Bank v. City of Frankfort,
191 U.S. 499 (1903); United States v. Abatti, 463 F. Supp. 596
(D.C. Calif. 1978). A different rule is followed in a mnority
of state courts, but it seens clear that the Revi ew Conm ssion
should follow the federal rule.
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3. The case decided by Judge Koutras, Secretary v. Southwestern
Il1linois Coal Corporation, 3 FMSHRC 871 (1981) involved the sane
parties and the sane nmine as the instant case. Respondent was
charged with violating the sanme mandatory safety standard. The
Secretary apparently contended that the failure of a mner to
wear a safety belt where a danger of falling exists is a
violation per se of 30 CF.R [77.1710(g). Judge Koutras
decided this issue adversely to the government on the authority
of North American Coal Corporation, 3 IBVMA 93 (1974). The
government had a full and fair opportunity to litigate this issue
and is estopped fromrelitigating it here.

4. Therefore, applying the principle of res judicata, the
fact that an enpl oyee was working 18 feet above ground in a
situation where there was a danger of falling does not in itself
establish a violation of 30 CF. R 077.1710(Q).

5. Since | cannot assume that the evidence before Judge
Koutras is the same as is now before nme, his decision is not res
judicata on the issue whether Petitioner established that
Respondent failed to require its enployees to wear safety belts
in situations involving a danger of falling.

6. | conclude on the basis of the evidence before nme that
Petitioner has not established that Respondent failed to require
that its enpl oyees wear safety belts where there is a danger of
falling. The evidence shows clearly that enpl oyees were
instructed to wear safety belts in such situations and that the
i nstruction was enforced by disciplinary action.

CORDER

On the basis of the above findings of fact and concl usi ons
of law, Petitioner's notion for summary decision is DEN ED
Respondent's notion for sunmary decision is GRANTED;, Citation No.
1115998 i s VACATED; Petitioner has previously voluntarily vacated
Citation No. 1115976. Therefore, the proposal for a penalty is
DI SM SSED.

Janes A. Broderick
Admi ni strative Law Judge



