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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

BRADLEY ABNER, DI SCRI M NATI ON PROCEEDI NG
COVPLAI NANT
Docket No. WEST 83-54- DM
V.
MSHA Case No. MD 83- 06
ANAVAX M NI NG COVPANY,

RESPONDENT Anamax M ne
DEC!I SI ON
Appear ances: Bradl ey Abner, Tucson, Arizona, pro se
Charles L. Fine, Esq., O Connor, Cavanagh
Ander son, Westover Killingsworth & Beshears,

Phoeni x, Arizona, for Respondent
Bef or e: Judge Broderick
STATEMENT OF THE CASE

Conpl ai nant contends that he was di scharged fromthe
position he had with Respondent as a mmi ntenance nechanic,
because of activities protected under the Federal Mne Safety and
Heal th Act of 1977, 30 U S.C. 801 et seq., ("the Act").
Respondent filed a notion to dismss on the ground that the
conplaint was not tinely filed and did not state a cause of
action under section 105(c) of the Act. The notion was denied by
order issued March 24, 1983.

Pursuant to notice the case was called for hearing in
Tucson, Arizona, on June 7, 1983. Bradley Abner testified on his
own behalf. Ben Dorris and Linda Trice testified on behalf of
Respondent. At the conclusion of the hearing, each party was
gi ven the opportunity to argue his position on the record. Based
on the entire record and considering the contentions of the
parties, | make the foll ow ng decision

FI NDI NGS OF FACT

Conpl ai nant began wor ki ng for Respondent in June, 1979. He
was hired as a mai ntenance mechanic. Al though he had previously
wor ked as a wel der, a mmintenance wel der and a nechanic, his job
at Anamax was the first job he had in the mning industry.
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VWi | e enpl oyed at Respondent’'s m ne, Conplainant at various
ti mes worked repairing punps, repairing cyclones, rebuilding
preci pitators, and maintaining machinery in the crusher plant.
During 1979, Conplai nant worked in the tailings pond under a
foreman whose nane he cannot recall. Beginning in 1980 and unti
June, 1982, he worked under foreman John Mirphy. In Septenber,
1981, however, he was detailed to foreman Ben Dorris for about 6
weeks, to help rebuild a precipitator. Subsequently, on another
occasi on he worked under Dorris rebuilding anot her precipitator
From June 21, 1982 until he was di scharged effective October 7,
1982, he agai n worked under Ben Dorris.

In Decenber, 1980, at a tine when Conpl ai nant was wor ki ng
under John Murphy, an enpl oyee was killed by a crane. Al though
Conpl ai nant did not w tness the acci dent because he was not
wor ki ng that day, he was interviewed by an MSHA investi gator
concerning the accident. |In Conplainant's opinion, the crane was
unsaf e because of the absence of a "limt switch" to stop the
hook fromgoing all the way up. Conplainant does not recal
whet her he talked to his foreman about the absence of a limt
switch. He did, however, tell the MSHA investigator "about how
the imt switches didn't work and all that." (Tr. 15). About 2
weeks | ater, Conplainant was given a "safety letter” by Mirphy
because he was not wearing ear plugs. Subsequently, after Muirphy
found himin a supply roomwaiting to get a welding rod,
Conpl ai nant was given a verbal warning for not doing his job.

A few weeks after the crane fatality, an enpl oyee was
injured by a ramon the crusher machine. Conplai nant witnessed
the injury but did not say anything about it to nanagemnent.

Dorris was aware of the fatal injury in Decenber 1980
i nvol ving the crane, and knew that Conpl ai nant was involved in
the MSHA investigation. Dorris was not involved in the matter
however, and does not know what Conpl ai nant told MSHA

In approxi mately August, 1982, Conpl ai nant w t nessed an
i ncident in which crane operator Lindanar was instructed by his
supervisor to raise the crane with the dust bow attached and it
caught under the crusher mantel. Conplainant hollered to the
foreman to have the crane | owered. Lindanar was suspended for 3
days, but after Conplainant told the Labor Rel ations Departnent
what he saw, the suspension was lifted and Li ndanar was paid for
his lost tine.

Dorris considered Conpl ai nant an average worker. Prior to
Sept enber, 1982, Conpl ai nant was never disciplined by Dorris.
Conpany records, however, show that Conpl ai nant received a
war ni ng because of an unexcused absence from work on February 4,
1982. Conpl ai nant received a letter of conmendation for a
particular job in March, 1982.
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On Septenber 13, 1982, Conplainant told Dorris that he had
just learned that his sister-in-law died and i nquired about his
entitlenent to "funeral leave.” Dorris informed himthat he was
not entitled to paid | eave tinme under the contract. On Septenber
14, Conplainant told Dorris that he had changed his nind and was
not going to the funeral. Dorris later rechecked the contract
provi sion and determ ned that an enpl oyee was in fact entitled to
funeral |eave for attending the funeral of a sister-in-law, and
he so informed Conpl ai nant. Conpl ai nant wor ked Sept enber 15,
1982, but was off Septenber 16 and 17; his niece called in and
said he was attending a funeral. When Conpl ainant returned to
wor k on Monday, Septenber 20, Dorris asked himfor verification
that he had attended the funeral

On Cctober 5, 1982, Conplainant submtted a letter dated
Septenber 16, 1982, fromthe Eaton Funeral Hone in Franklin,
Chio. The letter requested that Conpl ai nant be excused for worked
because he attended the funeral of Bernice Gabbard on Septenber
16, 1982. The typed date of the funeral had apparently been
altered in ink from Septenber 15 to Septenber 16. The words
"RELATI ONSHI P: sister-in-law' were typed in, apparently with a
different typewiter. Dorris was suspicious of the letter and
call ed the conmpany Labor Rel ati ons Depart nent.

Linda Trice, Respondent's Labor Rel ati ons Adm ni strator
cal led the funeral honme and | earned that the funeral had taken
pl ace on Septenber 15, 1982, and the words "RELATI ONSHI P
sister-in-law' were not placed on the letter by the funeral hone.
Trice prepared a series of questions for Dorris to ask
Conpl ai nant. Conpl ai nant mai ntai ned that he had attended the
funeral of his sister-in-lawin Chio. Conplainant was suspended
Cctober 7, 1982, pending final determ nation on disciplinary
action, for falsifying records. Pursuant to the collective
bar gai ni ng agreenment between Respondent and the |abor unions
representing the enpl oyees, a hearing was held on Cctober 8,
1982. The hearing was chaired by Linda Trice and was attended by
Conpl ai nant, Ben Dorris and union representatives. Follow ng the
heari ng, Respondent decided to di scharge Conpl ai nant. The
deci si on was nmade by WIlians, Bodde and Trice of the Labor
Rel ati ons Department and communi cated to Conpl ai nant by Ben
Dorris. The Labor Rel ations Departnent is ordinarily not involved
in safety matters. Trice was unaware of Conpl ainant's
participation in the MSHA investigation referred to earlier
herein. The union did not file a grievance on Conpl ai nant's
di scharge. At the hearing herein, Conplainant stated that he did
not attend the funeral and that the deceased was his wife's aunt.
He admitted that the letter fromthe funeral hone was altered at
his direction.
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On two prior instances enpl oyees were di schargedf by Respondent
for falsifying records submtted to the conpany.

| SSUE

Wet her the evidence establishes thatd Conpl ai nant's di scharge
was related to any activity protected under the Mne Safety Act.

CONCLUSI ONS OF LAW

The burden of proof is on the Conplainant to establish that
he was engaged in activity protected under the Act, and that the
adverse action (here, the discharge) was notivated at least in
part by the protected activity. Secretary/Pasula v. Consolidation
Coal Conpany, 2 FMSHRC 2786 (1980), rev'd on other grounds, 663
F.2d 1211 (3rd Gr. 1981); Secretary/Robinette v. United Castle
Coal Co., 3 FMBHRC 803 (1981).

It is clear that Conplainant's participation in the MSHA
i nvestigation of the fatal crane accident in Decenber, 1980, was
activity protected under the Mne Act. However, the long tine
interval between this activity and the adverse action itself
argues against a relationship between the two. There is not pos-
itive evidence of such a relationship. It mght be inferred that
the action of foreman Murphy about two weeks follow ng the MSHA
i nvestigation - the safety letter and the verbal warning--were
caused by irrigation over Conplainant's involvenment in the invest-
iagtion. But such an inference could not be nmade that the discharge
of Conpl ai nant al nbst 2 years later was related to the investiga-
tion. Conpl ai nant expressed his belief that there was such a
rel ati onship, but has not offered any evidence to support it. There
is no evidence, direct or indirect, that the disharge of Conplai nant
was in any way related to the jury to the enpl oyee involving the
crusher ramor to the incident involving the crane operator who was
suspended.

The stated reason for the adverse action - Conplainant's
al l eged submitting of false docunments to obtain funeral |eave

pay - is entirely unrelated to the matters of health or safety. It is
not part of ny responsibility to consider whether the penalty was
warranted or was too harsh. In any event, it was not safety rel ated.

Furthernore, it is clear that the persons who made the decision to

di scharge Conpl ai nant were entirely unaware of the activity he relies
on here so there could not have been a rel ati onship between the pro-
tected activity and the discharge. | conclude that Conplainant's

di scharge did not result fromactivity protected under the Act.
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ORDER
Based upon the above findings of fact and concl usions of | aw,
t he above proceeding is DI SM SSED.

Janes A. Broderick
Admi nstrative Law Judge



