CCASE:

SCL (MSHA) V. | NDUSTRI AL GENERATI NG
DDATE:

19830708

TTEXT:



~1240

Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) ,

PETI TI ONER

V.

CIVIL PENALTY PROCEEDI NG

Docket No. CENT 79-203
A. C. No. 41-00356-03008

M ne: Sandow Strip

| NDUSTRI AL GENERATI NG COVPANY,
RESPONDENT

DECI SI ON

Appear ances: Donald W HIl, Esq., Ofice of the Solicitor
U S. Departnment of Labor, Dallas, Texas,
for Petitioner Mke Holloway, Esq., Dallas,
Texas, for Respondent

Bef or e: Judge Morris

The petitioner, the Secretary of Labor, charges respondent
with violating Title 30, Code of Federal Regulations 0O077.701, a
safety regul ati on pronul gated under the Federal M ne Safety and
Health Act, 30 U S.C. 0801 et seq. The cited regulation
provi des as foll ows:

Metal l'ic frames, casings, and other enclosures of

el ectric equi pnent that can becone "alive" through
failure of insulation or by contact with energi zed
parts shall be grounded by nethods approved by an

aut hori zed representati ve of the Secretary.

After notice to the parties a hearing was held in Dall as,
Texas on Cctober 26, 1982.

Procedural History

This matter was originally schedul ed for hearing on August
21, 1980 before Judge Jon D. Boltz. A continuance was granted
and the case was reset for Decenmber 4, 1981. That hearing date
was vacated and this case was transferred to the witer on
February 5, 1982.
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At a hearing that commenced on Cctober 26, 1982, in Dall as,
Texas the Secretary's inspector was unavail abl e because of a recent
injury. The judge denied the Secretary's notion for a
conti nuance. Respondent requested a hearing on the nerits.

After considerable discussion on the record the parties
stipulated to certain facts. The judge prepared the fornal
stipulation and submtted it to the parties for coments. No
person objected to the facts as prepared by the judge.

The parties waived post hearing briefs.
| ssues

The i ssues are whet her respondent viol ated the above
regul ation and, if so, what penalties are appropriate?

Stipul ated Facts

Inside its maintenance buil ding, or shop, respondent
mai ntai ns three overhead cranes. The cranes have a capacity of
5, 10, and 20 tons (Tr. 10, 14, 16; Exhibit R1-R4). They rest
and nove on railroad rails 30 feet above the concrete floor. The
cranes, with attached cables, nove heavy equi pnent such as
bul | dozers and scrapers (Tr. 10, 15).

The area in front of the maintenance building is paved and
the area to the side of the building is paved with rock (Tr. 18).
Lignite, noved by a cl osed conveyor system passes in front of
the shop (Tr. 17).

There is no significant accumul ati on of dust particles in
the building. Any accumul ati on woul d be routine dust such as the
dust particles in the air in any room(Tr. 10, 17).

The cranes sit on rails which are attached to the sides of
t he buil di ng which are grounded (Tr. 6).

The strip mning itself does not cause any significant
amount of dust or other substance to accunulate in the air at the
mai nt enance shop (Tr. 10). The crusher is two niles away and the
strip mning is three mles away (Tr. 10, 17). No spray painting
or anything of that nature is carried on in the shop (Tr. 16).

The MSHA inspector did not go up and | ook at the wheel s and
the rails (Tr. 19).

The citation was issued because of sone past experience with
crane systens supposedly simlar to this system (Tr. 20).

The Secretary acknow edges that respondent's expert
wi t nesses, present for the hearing, are very know edgeable (Tr.
19).
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Expert Pittman [who was to have been a wi tness for respondent]
has been with the Al co Conpany for 34 years. The conpany has
over 1,000 cranes worl dw de. Respondent's cranes, nmanufactured
by HARNI SCHFEGER CORPORATI ON, have steel wheels and steel rails
that are as shiny as a mrror (Tr. 21, 22). The shiny portion is
polished raw steel. 1In 34 years expert Pittman had never
experienced a failure of a ground because of a dust condition
between the wheels and the rails. Respondent's expert in his
research contacted many operators. They all indicated there was
no need for an additional ground (Tr. 23).

The National Electrical Code, 1978 Edition, Section 610-61
entitled "G ounding" provides as foll ows:

Al'l exposed netal parts of cranes, nonorail hoists,

hoi sts and accessories, including pendant controls,
shall be netallically joined together into a continuous
el ectrical conductor so that the entire crane or hoi st
wi || be grounded in accordance with Article 250.
Movi ng parts, other than renovabl e accessories or
attachments having netal -to-netal bearing surfaces,
shall be considered to be electrically connected to
each ot her through the bearing surfaces for grounding
purposes. The trolley frame and bridge frane shall be
consi dered as electrically grounded through the bridge
and trolley wheels and its respective tracks unless

| ocal conditions, such as paint or other insulating
material prevent reliable netal-to-nmetal contact. In
this case a separate bondi ng conductor shall be
provided. (Transcript at 28).

Di scussi on

Respondent asserts it did not violate 30 CF. R [077.701
since there is no possibility that the equi pment could becone
"alive" because of a failure of insulation or through contact
wi th energized parts.

| agree with this view since the netal wheels of the cranes
roll on metal rails; accordingly, the equipnment is grounded by
virtue of the continuous netal to netal contact between the two
surf aces.

This method of nmetal to netal grounding is recogni zed under
the National Electrical Code (NEC) 0610-61. In its pertinent
part it provides as foll ows:

Al'l exposed netal parts of cranes ... shall be
metallically joined together into a continuous
el ectrical conductor so that the entire crane ..
wi || be grounded in accordance with Article 250

The trolley frame and bridge frane shall be
conS|dered as electrically grounded through the bridge
and trolley wheels .... (enphasis added).
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The gist of the Secretary's case appears to be that netal to
metal grounding is inadequate and that an additional grounding
mechani smis necessary to insure proper safety. He suggests that
dust particles or other insulating materials could collect on the
wheels or rails and thereby elimnate the netal to nmetal ground.
This occurence would allow the crane to becone "alive."

I find the Secretary's argunment unpersuasive for severa
reasons. The cranes are all housed inside a building. They are
30 feet above a concrete floor and they are | ocated approxi mately
three miles fromthe mning area. The anount of dust particles
accunul ating in the building is mnimal and insignificant. The
citation issued at the inspection is void of any notation
concerni ng any dust accumul ation. Further, the inspector did not
exam ne the wheels and rails for any such accunul ation

In addition, respondent's expert, (whomthe Secretary
recogni zes as very know edgeabl e), indicated that the ground of
the nmetal to netal contact would not be |ost due to the anount of
dust that could accunul ate here (Tr. 14, 17, 21). Further, in
his 34 years in the field, respondent's expert had never seen a
ground | oss occur under the conditions urged by the inspector
Respondent' s expert, in researching other operators, universally
found no need for an additional ground.

Due to the considerabl e expertise of respondent’'s experts |
find such evidence to be very credible.

The Secretary appears to advance an argunent that the
groundi ng nmet hod used by respondent is inadequate because
accidents, or |oss of grounding, had occurred where such cranes
were not equi pped with a suppl enental groundi ng mechanism No
docunent ati on or evidence was produced showi ng | oss of ground in
these or simlar circunstances. On the other hand respondent's
expert testinony, reviewed above, was directly to the contrary
i ndi cating no history of such accidents. | therefore conclude
that there is no history of accidents in simlar circunstances to
suggest that the electrical equipnment cited here could becone
alive.

Section 610-61 of the NEC does indicate that a separate
ground woul d be necessary if, "[l]ocal conditions, such as paint
or other insulating material prevent reliable netal-to-netal
contact." However, the parties have stipulated that no
significant accunul ation of dust occurs in the area of the
cranes. The record shows that there is no painting in the
bui | di ng whi ch houses the cranes and that the building is used
exclusively for maintenance purposes. No mining activity takes
place (Tr. 16). There was al so testinony by respondent’'s expert
that there were no insulating materials on the wheels or rails
(Tr. 23).

I conclude that there is no realistic possibility that the
cranes operated by respondent coul d becone alive by reason of
failure of insulation or contact with energized parts. No
violation of 30 CF. R 0O77.701 occurred.
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It further follows that respondent is not required to
mai ntain additional grounding that it installed to abate the
citation issued in this case.

Based upon the foregoing findings of fact and concl usi ons of
law | enter the foll ow ng

ORDER
Citations No. 792310 and 792311 and all proposed penalties

t heref or are vacat ed.

John J. Morris
Admi ni strative Law Judge



