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STATEMENT OF CASE

On Decenber 2, 1980, a miner at American Borate's Billie
m ne was killed when struck by a slab of rock that fell fromthe
roof. The Secretary of Labor, after investigating the accident,
i ssued to American Borate a 107(a) inm nent danger withdrawal
order. The Secretary also alleged Arerican Borate violated 30
C.F.R 057.3-20 which reads:

Mandat ory. G ound support shall be used if the
operating experience of the mne, or any, particular
area of the mne, indicates that it is required. If it
is required, support, including tinbering, rock
bolting, or other nethods shall be consistent with the
nature of the ground and the m ning nethod used.

In this proceeding, Anerican Borate contests both the Secretary's
finding of a violation and the proposed penalty based upon it.

A hearing was held, pursuant to notice, in Las Vegas,
Nevada, on March 2, 1982. Wtness for the Secretary was Vaughn
Duai ne Cowl ey, official of the Mne Safety and Heal th
Admi ni stration (MSHA), who investigated the accident. Wtnesses
for American Borate were Dal e Parson Bess, shift superintendent
in charge on the day the fatality occurred, Charles Garrett, mne
manager at the Billie mne, Lupe Regal ado, enployed in the safety
departnment to provide enployees the forty hours and annua
refresher training, Henry Mintire,
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associ ate safety engineer for mning for the Division of
Industrial Safety, State of California, and Richard Russe

Renner, Chief Crimnologist for the Las Vegas Metropolitan Police
Department, Las Vegas, Nevada.

Both parties were afforded the opportunity to file
post - hearing briefs but only American Borate chose to do so.
Havi ng consi dered Anerican Borate's brief and contentions of the
parties, and the whole record, | nmake the foll owi ng decision. To
the extent that the contentions of the parties are not
i ncorporated in this decision, they are rejected.

FI NDI NGS OF FACT

1. Anerican Borate's Billie mne is an underground borate
m nerals, primarily colemanite, mne near Death Valley,
California. Mning proceeds by cut and fill using roomand pillar

method. Drifts are cut with a continuous m ning machi ne foll owed
by roof bolting using mats with five foot roof bolts on four foot
centers.

2. On Decenber 2, 1980, miners Donald Pribbenow and Orva
Duncan were assigned the task of rock bolting in the No. 1 south
cross cut off the No. 1 drift west of the 1160 level. Imediately
prior to the fatal accident that occurred this day, they had
installed approximately twenty bolts, four or five mats, and one
roll of wire across the back near the face. Wien Pete Quick, the
shift foreman left this area of the mne, Pribbenow and Duncan
had approximately two nore bolts to put in with the existing mat
in place. Shortly thereafter, a slab of rock fell fromthe roof
stri king Duncan and causing his death.

3. The process used in the Billie mne for roof bolting
consi sted of securing steel mats onto the back of the drift with
a split set roof bolt with a ring and six by six inch or eight by
eight inch plate on the bottomto hold the mat agai nst the roof.
Mats are steel straps five to eight feet long with holes drilled
for the roof bolts. These mats are placed over the wire mesh
used to control the roof (Tr. 20-21).

4. Duncan and Pri bbenow had both received the required
forty hour training course in mne safety foll owed by an ei ght
hour refresher course. Both mners had worked for Anerican
Borate approximately 12 nonths (Tr. 119-120).

5. At approximately 5:45 a.m, Duncan and Pri bbenow drove a
Young buggy to a point where the back railing on the work
pl atformwas approximately 2 to 2 1/2 feet fromthe face of the
drift. The roof bolts and steel mats had been installed on the
roof up to a point 4 to 6 feet fromthe face. Duncan and
Pri bbenow were standing on the work platform of the Young buggy
operating a jackleg used to drill holes in the roof for the
bolts. The two miners were approximately two to three feet back
of the back railing of the Young buggy drilling a hole in the
roof two feet back fromthe face. This hole was drilled at a
seventy degree angle. Wiile standing in this position, Duncan



and Pri bbenow were under supported roof (Tr. 51-59, and Resp. Ex.
R4). A
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slab of rock fell striking the Young buggy on the left side rai
and tipping onto the platformhitting Duncan

6. Vaughan Duai ne Cow ey, investigating the accident for
MSHA, issued a 107(a) inm nent danger withdrawal order to
Ameri can Borate on Decenmber 4, 1980, which is the subject of this
case. In the order, Anerican Borate is cited for an all eged
violation of "57.3-20" and, under "condition or practice" reads,

A ground fall fatality occurred in the underground
wor ki ngs. The ground support used was not consi stent
with the nature of the ground and m ni ng nmet hod because
t enmporary support was not used to protect mners
wor ki ng ahead of permanent supported ground. The m ne
operator shall imediately institute a program of
tenmporary ground support to protect mne workers
wor ki ng under ground not permanently supported and
shal | devel op and institute standardi zed ground support
pl ans for each type of m ne opening. The ground
support plan shall be submtted to an authorized
representative of the Secretary for review and shall be
updated as m ni ng conditions change.

| SSUES

1. Was American Borate properly charged with a violation of
t he ground support requirenments under the standard cited?

2. Ddthe violation occur as alleged and, if so, what is
t he appropriate penalty?

DI SCUSSI ON

The Secretary has the burden in this case to prove that a
violation of the cited standard occurred. Based upon a carefu
review of all of the evidence of record, |I find that the all eged
vi ol ati on was not proven and that the citation should be vacat ed.
This conclusion is based principally on the testinony of the
Secretary's only witness. |Inspector Cowey testified that upon
arriving at the Billie mne after notification of the fata
accident, he went underground to investigate. Upon arriving at
the location in the mne where the fall had occurred, he
di scovered that the Young buggy on which the mners had been
standi ng and wor ki ng had been noved to all ow the deceased mi ner
to be renmoved. Cowl ey was able to determ ne where the Young
buggy had previously been standing fromthe tire tracks in the
wet ground. Cow ey was given information surrounding the facts
of the accident by Pribbenow who had been working with Duncan
when the roof fall occurred. Pribbenow told Cowl ey that after
Quick, the shift foreman left, he and Duncan decided to put up
two nore mats between the last existing mat and the face. They

backed the Young buggy up to the face and started to drill a hole
for a roof bolt. Duncan had just changed the starter drill on
the jackleg drill to a four foot steel and Pribbenow started
drilling in the hole again when the slab fell hitting on the |eft

side rail of the Young buggy and bouncing into the flatbed area



stri ki ng Duncan.
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Cow ey testified that during the first day's investigation he
determ ned that the back of the buggy was approxi mately two feet
fromthe face but that he did not [ocate the hole in the roof
where the drill had been placed. The next day, after a
conversation with Pribbenow, Cow ey went back to the scene and
| ocated the drill hole. On direct exam nation, Cow ey stated
that after finding the drill hole, he put a tamping stick or
scaling bar in the hole and ran an imaginary |ine dowmn to where
he though the jackleg drill would be and concluded that the two
m ners were under unprotected roof (Tr. 33). Based upon this,
Cowl ey concl uded the m ners should have used tenporary support,
ei ther steel hydraulic jacks or wooden tinber stalls, to continue
the roof bolting in this area. Several days |ater, on Decenber
4, 1980, Cowl ey issued the 107(a) order and indicated that when
American Borate cane up with a positive plan for ground control
he woul d nodi fy the order (Tr. 37).

The record shows that American Borate had an approved roof
control plan which had been in existence for sonmetine. The
met hod of roof control being used at the tinme of the accident was
consistent with the roof control plan and in conpliance with its
requi renents. Cowl ey stated that he did not cite Arerican Borate
for a violation of their roof control plan but rather to inprove
on the plan by incorporating tenporary ground control nethods
along with what already was required (Tr. 74).

At the hearing, Cowl ey testified on cross-exani nation that
t he back of the Young buggy was approximately 2 to 2 1/2 feet
fromthe face of the drift and that the hol e which was being
drilled was al so approximately 2 1/2 feet fromthe face. He also
stated that the last row of mats supporting the roof was 4 to 6
feet fromthe face, and that he determ ned the hole being drilled

was at a 70 degree angle to the vertical. He determned that the
jackleg drill was nost likely located in the mddle of the flat
bed of the Young buggy and probably four feet fromthe back
railing. In response to questions by counsel for American

Borate, Cowley testified as follows (Tr. 58-60):
Q Apparently, M. Cow ey, perhaps | am wong but
apparently based on what we have drawn here from your
facts and figures it appears that the person at the
time the drilling was done woul d have been standing
under supported ground, is that correct, sir?
A It shows that, yes.
Q Do you wi sh to change your opinion now as to whet her
at the tine of the accident M. Duncan was standi ng
under supported or unsupported ground?
A. No, ny figures is wong.
Q Your figures?

A. On that distances.



Q Well, what | amsaying is do you think that what we
have
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drawn here today as respondent's four is nore accurate
based on all the statenents, and neasurenents, and
phot ographs that were taken than perhaps the neasurenents
that you made that norning, the 4th.

A. Yes.

Q Thank you, sir. You may resunme the w tness stand
(Wtness resuned the w tness stand)

Q So as of today then it is your belief that in fact
based on representati ons as we have gone through t hem
today that M. Duncan was standi ng under supported
ground at the tinme of the accident rather than
unsupported ground?

A. | guess.

Q And if he was standi ng under unsupported ground then
the fact as to whether there had been tenporary ground
support placed or not woul d have no bearing on the
accident, isn't that true?

A. On those neasurenents, yes.

Q Wuuld it not be correct, sir, based on our draw ng
today and the accuracy of it that in fact a violation
did not occur on the norning of Decenber 2nd, 19807

A. According to that diagramthere was no viol ation.

Cowl ey was asked the follow ng questions by this witer (Tr.
76-79).

Q Now, is it your contention that Duncan was standing
under unsupported roof when he was standing there by A?

A. Not according to that, sir.

Q Well, what is your contention then as far as what
you stated here as far as the violation is concerned
t here?

A. My neasurenents was | ousy.

Q If Duncan were standi ng under supported roof do you
still feel that there was a violation by the Conpany of
the Section fifty-seven point three dash twenty?

A. If he was standi ng under supported ground there was
none.
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I conclude fromthe testinony above and ot her evi dence presented
in this case, that the Secretary failed to prove by a
preponderance thereof a violation of the cited regulation. In
the course of the inspector's testinony, he has stated that if
the m ners were not working under unsupported roof, there was no
violation. The nost credible evidence indicates that the mners
wer e under supported roof when the fall occurred.

The procedure used in the mning process by Anerican Borate
in this instance was in conpliance with the approved roof control
pl an and what had been successful in the past and was consi dered
by managenent as proper procedure for the area Duncan and
Pri bbenow were working in. In the normal sequence of its mning
operations Anerican Borate has taken steps to provi de adequate
support consistent with the nature of the ground in conpliance
with the cited regulation and thus, the Secretary has failed to
sustain the burden of proof by a preponderance of the evidence
that the regul ation was viol at ed.

ORDER
Citation No. 380358 and the proposed penalty therefore are
VACATED.

Virgil E. Vai
Admi ni strative Law Judge



