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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, ClVIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. PENN 83-80
PETI TI ONER A.C. No. 36-04702-03501
V. Ski dnore Sl ope

M SHBUCHA ENTERPRI SES, LTD.,
RESPONDENT

DENI AL OF SETTLEMENT
ORDER TO SUBM T | NFORVATI ON

In accordance with what apparently now is becom ng standard
practice, the Solicitor has filed a notion for settlement in the
anmount of $40, $20 apiece for the two violations involved in this
matter. This notion is predicated solely upon section 100.4 of
the regul ations of the Mne Safety and Health Admi nistration, 30
C.F.R [100.4 which provides for the assessnment of a $20 single
penalty for a violation MSHA believes is not reasonably likely to
result in a reasonably serious injury or illness. The violations
involve a failure to take a required valid dust sanple

I amunable to approve the nmotion for settlenent on the
basis of the present record. In nmy opinion $20 is a nom na
penalty which indicates a lack of gravity. | note that on the
citation formthe i nspector checked the box indicating that the
occurrence of the event against which the mandatory standard is

directed was unlikely. However, | amunwilling to accept a check
in a box on a formw thout knowi ng any of the reasons for the
i nspector's conclusion. Mreover, | have been told nothi ng about

negl i gence or any of the other statutory factors which would
enable ne to make an informed judgenent as to proper penalty
anount s.

The MSHA regul ation in question is not binding upon the
Conmmi ssion. Indeed, it is not even relevant. The Act makes very
clear that penalty proceedi ngs before the Comm ssion are de novo.
The Conmission itself recently recognized that it is not bound by
penal ty assessnent regul ati ons adopted by the Secretary but
rather that in a proceedi ng before the
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Conmi ssion the anmount of the penalty to be assessed is a de novo
determ nati on based upon the six statutory criteria specified in
section 110(i) of the Act and the information relevant thereto
devel oped in the course of the adjudicative proceeding.

Sel l ersburg Stone Conpany, 5 FMBHRC 287 (March 1983). Indeed, if
this were not so, the Conm ssion would be nothing but a rubber
stanp for the Secretary.

The fact that MSHA nay have determ ned that these violations
are not "significant and substantial"™ as that termpresently is
defined by the Conm ssion, is not determ native or even rel evant
in these proceedings. | agree with Administrative Law Judge
Broderick that whether a cited violation is checked as
significant and substantial is per se irrelevant to the
determ nati on of the appropriate penalty to be assessed. United
States Steel Mning Co., Inc., 5 FMSHRC 934 (May 1983), PDR
granted June 22, 1983.

Regardl ess of the Secretary's regul ations, once this
Commi ssion's jurisdiction attaches we have our own statutory
responsibilities to fulfill and discharge. This can only be done
on the basis of an adequate record.

ORDER

In Iight of the foregoing, it is Ordered that the
Solicitor's notion for settlenent be Deni ed.

It is further Ordered that within 30 days fromthe date of
this order the Solicitor file information adequate for ne to
det erm ne whet her the proposed penalties are justified and
settlenent warranted. Oherwi se, this case will be assigned and
set down for hearing on the nerits.

Paul Merlin
Chi ef Administrative Law Judge



