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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) ,

PETI TI ONER

V.

CIVIL PENALTY PROCEEDI NG

Docket No. CENT 82-106
A. C. No. 03-01384-03018

J &B No. 1 Mne

R & S COAL COVPANY, | NC.
RESPONDENT

PARTI AL APPROVAL/ DI SAPPROVAL OF SETTLEMENT
ORDER TO SUBM T | NFORVATI ON

The Solicitor has filed a notion to approve settlenents with
respect to the four citations involved in this matter. The
proposed settlenents are for $20 apiece.

In ny opinion, $20 is a nonminal penalty which indicates a
| ack of gravity. Citations Nos. 1025765 and 1024911 are
record- keeping violations. They are, therefore, on their face
not serious, and | approve the proposed settlenments of $20 each
for these violations. However, | will not issue an order for the
operator to pay these violations until additional information is
submtted with respect to the remaining two violations.

Citation No. 1025764 invol ves an inadequate braking system
on the front end |loader. GCitation No. 1025767 was issued because
the grader did not have an audi bl e warni ng device. The Solicitor
represents that the negligence of the respondent was | ow and t hat
there were no enpl oyees on foot in the area, thereby reducing the
probability of occurrence. | accept these representations.
Nevert hel ess, it appears that sonme degree of gravity may have
been present and that therefore a $20 penalty for each of these
vi ol ati ons woul d be i nappropriate.

In addition, the Solicitor states that the violations were
not considered significant and substanti al

This notion does not specifically mention section 100.4 of
the regul ations of the Mne Safety and Health Admi nistration, 30
C.F.R [100.4, which provides for the assessnent of a $20 single
penalty for a violation which MSHA believes is not reasonably
likely to result in a reasonably serious injury or illness. The
rati onal e advanced by the Solicitor is, however, the sane as
appears in the regulation since the Solicitor relies upon the
fact that the violations were not significant and substanti al
The regul ation and the rationale expressing it are not binding
upon this Comn ssion. |ndeed,
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they are not even relevant. The Act nakes very clear that

penal ty proceedi ngs before the Comni ssion are de novo. The

Conmmi ssion itself recently recognized that it is not bound by
penal ty assessnent regul ati ons adopted by the Secretary but
rather than in a proceedi ng before the Conm ssion the anount of
the penalty to be assessed is a de novo determ nati on based upon
the six statutory criteria specified in section 110(i) of the Act
and the information rel evant thereto devel oped in the course of

t he adj udi cative proceeding. Sellersburg Stone Conpany, 5 FMSHRC
287 (March 1983). Indeed, if this were not so, the Conmi ssion
woul d be not hing but a rubber stanp for the Secretary.

The fact that MSHA nmay have determned that this violation
is not "significant and substantial" as that termpresently is
defined by the Conm ssion, is not determ native or even rel evant
in these proceedings. | agree with Administrative Law Judge
Broderick that whether a cited violation is checked as
significant and substantial is per se irrelevant to the
determ nati on of the appropriate penalty to be assessed. United
States Steel Mning Co., Inc., 5 FMSHRC 934 (May 1983), PDR
granted June 22, 1983.

Regardl ess of the Secretary's regul ations, once this
Commi ssion's jurisdiction attaches we have our own statutory
responsibilities to fulfill and discharge. This can only be done
on the basis of an adequate record.

ORDER

In Iight of the foregoing, it is Ordered that the proposed
settlenents for Gtations No. 1025765 and No. 1024911 are hereby

Appr oved.

It is further Ordered that the proposed settlenents for
Citations No. 1025764 and No. 1025767 are hereby Denied. It is
further Ordered that within 30 days fromthe date of this order
the Solicitor file informati on adequate for nme to determ ne
whet her the proposed penalties are justified and settlenents
warranted for these two violations. Qherwise, this case will be
assigned and set down for hearing on the nerits.

Paul Merlin
Chi ef Administrative Law Judge



