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SECRETARY OF LABOR, ClVIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. WEVA 82-387
PETI TI ONER A. C No. 46-01816-03501
V. Gary No. 50 M ne
U S STEEL M NING CO, INC,
RESPONDENT
DEC!I SI ON
Appear ances: David E. Street, Esqg., Ofice of the Solicitor

U S. Departnent of Labor, Phil adel phia, Penn-
syl vania, for Petitioner

Loui se Q Synons, Esq., Pittsburgh, Pennsylvani a,
for Respondent

Bef or e: Judge Steffey

A hearing in the above-entitled proceeding was held in
Beckl ey, West Virginia, on May 10, 1983, under section 105(d), 30
U S.C. 0815(d), of the Federal Mne Safety and Health Act of
1977. Simultaneous initial posthearing briefs were filed on July
13, 1983, by counsel for both petitioner and respondent. Counse
for petitioner filed on July 25, 1983, a reply to respondent's
brief.

| ssues

The petition for assessment of civil penalty filed on
Cct ober 27, 1982, by the Secretary of Labor in Docket No. WEVA
82-387 seeks to have civil penalties assessed for one all eged
violation of 30 CF. R [75.1106-2(c) and two alleged viol ations
of 30 CF.R [075.1003. Counsel for the Secretary stated at the
hearing that one of the citations (No. 1066939) alleging a
violation of section 75.1003 had been vacated and noved that the
petition for assessment of civil penalty be withdrawn with
respect to that alleged violation. | granted the notion at the
hearing (Tr. 5) and indicated that nmy decision would reflect the
Secretary's withdrawal of the petition to that extent.

Counsel for U S Steel Mning Co., Inc. (USS) indicates in
her brief (p. 2) and stated at the hearing (Tr. 6) that she is
not contesting the question of whether violations of sections
75.1106-2(c) and 75.1003 occurred, but only that the
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circunstances cited by the inspector did not constitute
"significant and substantial™ violations as that term has been
defined by the Conm ssion in Cenment Division, National Gypsum
Co., 3 FMSHRC 822 (1981).

The second issue raised by the petition for assessnent of
civil penalty is the anpunt of the civil penalty which should be
assessed for each violation. Counsel for USS contends in her
brief (p. 6) and argued at the hearing (Tr. 6-7) that a judge is
required to assess the civil penalty of $20 provided for in 30
C.F.R 0100.4 if the judge finds that an alleged violation is
not significant and substanti al

Fi ndi ngs of Fact and Decision as to Citation No. 1066938 dated
May 6, 1982

Fi ndi ngs

The parties entered into four stipulations which apply to
consi deration of both violations. Those are as follows: (1) The
adm ni strative | aw judge has jurisdiction to hold a hearing and
decide the issues. (2) USS and the Gary No. 50 M ne are covered
by the Act. (3) USS is a large operator and the No. 50 Mne is a
large mine. (4) During the 24 nonths preceding the occurrence of
the violations here involved, USS was cited for 288 all eged
violations and there were 1,086 inspection days.

The preponderance of the evidence supports the foll ow ng
findings of fact:

1. Earl Barnett, a duly authorized representative of the
Secretary for the past 14 years and with 34 years of mning
experi ence before becom ng an inspector, works out of MSHA' s
Princeton, West Virginia, subdistrict office (Tr. 9-10).

2. Barnett was requested by his supervisor to nmake a
haul age survey after occurrence of a fatal accident involving a
collision of vehicles in the Gary No. 50 Mne (Tr. 29; 98).

3. Barnett arrived at the No. 50 Mne on May 6, 1982, about
7 a.m and checked sone personnel haul age equi pnent just before
the mantrips were due to enter the nmne at about 8 aam (Tr. 23;
120). Barnett observed on the floor of one of the buses used to
transport people into the mne a cylinder of oxygen and a
cylinder of acetylene (Tr. 23; 110; 124). Barnett advised
Russel | Burge, USS s senior mne inspector, that the cylinders
woul d have to be renpved fromthe bus or mantrip and Burge
instructed sone nmen to renove themfromthe mantrip. The
cylinders weigh about 50 or 60 pounds and are about 4-1/2 to 5
feet inlength (Tr. 23; 78; 90; 123).
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4. Inspector Barnett wote Citation No. 1066938 alleging a
viol ati on of section 75.1106-2(c) because that regulation
provides that "[|]iquefied and nonliquefied conpressed gas
cylinders shall not be transported on mantrips."

5. The bus or mantrip in which the cylinders were found was
about 18 feet |ong and consisted of three conmpartnments (Tr. 35;
149). The two end conpartnents were covered, while the center
portion was open (Tr. 46; 69; 123). From 3 to 4 persons could
ride in either end of the bus, but up to 8 miners could ride in
t he uncovered or center portion of the bus (Tr. 95).

6. Both Barnett and Fl oyd Cox, a UMM safety comritteeman
who acconpani ed Barnett on his inspection and who has worked as a
wel der for USS for about 6-1/2 years, understood that when the
two cylinders were taken fromthe bus or mantrip, they were taken
to USS' s shop (Tr. 23; 75; 91-92; 115). As a matter of fact,
however, when the cylinders were renoved fromthe bus, they were
pl aced i n anot her vehicle exactly Iike the bus from which they
were renoved except that the vehicle in which they were placed
had no cover over any part of it because the top had been renoved
to facilitate use of the other vehicle by shop personnel (Tr.
123). Since the vehicle in which the two cylinders were placed
after renoval fromthe bus had no top to interfere w th placenent
of long objects in the vehicle, the two cylinders were placed in
a sem -upright position and were steadied on the way into the
m ne by the nechanics who rode in the sane conpartment with the
cylinders (Tr. 123; 127).

7. Burge said that the cylinders were transported into the
mne in the second vehicle along with personnel because he had
been advi sed by an MSHA supervisory inspector from MSHA' s
Pineville Ofice that oxygen and acetyl ene cylinders could be
transported in a jeep or other vehicle, so long as the cylinders
are in a separate conpartnent, and provided the persons who ride
in the vehicle with the cylinders are anong the group of persons
who are going to be using the cylinders (Tr. 122). It was
Burge's opinion that Barnett's requiring himto renove the
cylinders fromthe bus or mantrip resulted in USS s taking the
cylinders into the mine in a less safe manner than they would
have been transported if the cylinders had been taken into the
mne in the mantrip where the cylinders were first placed (Tr.
126-127).

8. Barnett, who was from MSHA's Princeton O fice, said that
he was unaware of the policy expressed by the supervisor fromthe
Pineville Ofice and that if he had seen USS taking the cylinders
into the mine in the manner described by Burge, he would have
cited USS for another violation (Tr. 63-64). As a matter of
fact, USS violated the policy which had been expressed by the
Pi nevil | e supervi sor because that policy was
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that the cylinders had to be transported in a separate
conmpartment (Tr. 122), but Burge stated that the two cylinders
had been taken into the mine with the cylinders standing in a
sem -upright position and that mechanics were riding in the sane
compartnment with the cylinders and steadying them as they went
into the mine (Tr. 127).

9. Barnett said that carrying unsecured cylinders | oose on
the floor of a mantrip exposed the nmners to a possible mne fire
or an explosion. A fire could occur if the cover on the valve on
an oxygen cylinder should be shaken | oose and fall off so as to
expose the val ve which m ght be knocked off in a collision or
derail ment so as to allow the highly conpressed oxygen to be
rel eased suddenly, thereby transformng the cylinder into a
projectile which could fly through the air and injure or kill a
mner riding in the bus (Tr. 25; 70-71; 76). Although the valve
on an acetylene cylinder is located in a depression in the
cylinder so as to require no cover, Barnett said that the valve
coul d beconme | oose fromvibration and all ow highly expl osive
acetyl ene to escape into the atnmosphere where it could be ignited
by sparks fromthe trolley wire (Tr. 24; 73).

10. Cox supported Barnett's belief that transporting oxygen
and acetyl ene cylinders was hazardous, but he believed that a
collision in the mne or a derailnent could cause the cylinders
to nove about with sufficient force to kill or injure anyone
riding in the bus with the cylinders (Tr. 97; 112). Cox referred
to the fatal accident which occurred on April 5, 1982, and said
that cylinders like the ones involved in this case were found
along the rib after that accident. Wile he did not think that
the valves on the cylinders involved in the accident had becone
| oose enough to allow acetyl ene or oxygen to escape into the air,
he still believed that hauling the cylinders in the bus with
people going in to work was hazardous (Tr. 98-100).

11. Cox, who is a welder, said that they had tried to
acconmodate with USS' s policy that the haul the cylinders in the
vehicle in which they enter the m ne when they conprise the crew
which is going to be using the cylinders, but he did not think
that was a safe practice because the cylinders are not properly
secured when so transported and can injure anyone riding in the
vehicle with the cylinders in case of derail nment or collision
(Tr. 96-97; 110).

12. Burge expressed the opinion that transporting the
cylinders in a covered mantrip was not reasonably likely to
result in a reasonably serious injury. He believed that if the
m ners had transported the cylinders into the mine in the covered
bus or mantrip, there would have been no |ikelihood of the
cylinders causing an injury because the cover or top on the
mantrip woul d have protected the cylinders fromcom ng into
contact with any possible falling of electrical wires and from
the possibility
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of the roof or rib falling upon the cylinders so as to cause them
to rupture (Tr. 127; 145).

13. The cylinders which Inspector Barnett had USS renove
fromthe mantrip had been placed in covers nmade of plastic
reinforced with nylon strands (Tr. 124-125). The bags were very
thin and Barnett expressed the opinion that the bags were not
substantial enough to conply with the regul ations [[Z5.1106-2(b)]
requiring that such cylinders be transported in well insul ated
containers and the inspector said that he would have issued a
citation for another violation as to the kind of covers being
used if he had not required the cylinders to be renmoved fromthe
bus before the cylinders could be transported into the mne in
the mantrip (Tr. 73-74). The bags were used primarily by USS as
carryi ng devices and neither Barnett, Cox, nor Burge believed
that the bags provided the tanks with any significant inpedance
fromrolling, or would have reduced the extent of injury to
anyone who m ght have been hit by a cylinder thrown about in a
collision or derailnment (Tr. 70; 76; 94; 99; 124-125).

Consi deration of Parties' Argunents

USS's counsel stated at the hearing (Tr. 6) that she was not
contesting the question of whether violations had occurred, but
only whether the violations were "significant and substantial” as
that term has been defined by the Conm ssion in National Gypsum
supra. GCitation No. 1066938, here under consideration, alleges
that a violation of section 75.1106-2(c) occurred because oxygen
and acetyl ene cylinders were being transported in a mantrip
(Finding No. 4, supra). USS s brief (p. 2) clains that the
sel f-propel |l ed personnel carrier [[5.1403-6], in which the
cylinders had first been placed, is not actually a "mantrip" as
that term has been defined by MSHA's Pineville O fice which has
advised USS that a mantrip is one or nore cars pulled by a
| oconotive. The Pineville Ofice has further advised USS that it
may haul oxygen and acetylene cylinders in its buses so |long as
they are placed in a separate conpartnent and are acconpani ed by
t he personnel who are going to use the cylinders in the nine
(Finding No. 7, supra).

USS's brief (p. 2) relies on the Pineville Ofice's ora
interpretation of section 75.1106-2(c) to argue that it could
have transported the cylinders in this instance in the bus in
whi ch they had been placed if the only persons who had been goi ng
to acconpany the cylinders had been the personnel who were going
to use them (Br. 2). While USS argues that the personnel who
woul d have gone underground in the bus with the cylinders had not
yet entered the bus, it is a fact that USS s w tness Burge
testified (Tr. 122) that he nmade a specific inquiry to find out
who was going to ride in the bus and he said that the people
standi ng around while the inspector exam ned
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the bus consisted of "* * * a roof bolter, or mason, or both,

and there were nechanics there." Later Burge stated that the
cylinders were renoved fromthe first bus and placed in anot her
bus exactly like the one fromwhich the cylinders were renoved,
except that the second bus had no tops over the end conpartnents,
and that the cylinders were taken into the mine in the second bus
by "[t]he sane people that had themin the first bus" (Tr. 123).
Subsequently, Burge testified that he had specifically inquired
of MSHA's Pineville Ofice whether a mason coul d be anong the
personnel who ride with cylinders and he was advi sed that the
mason woul d not be one of the persons who woul d be using the
cylinders and that the mason, therefore, could not go into the
mne in the sanme vehicle in which the cylinders were to be
transported (Tr. 128).

The only concl usi on which can be reached fromthe
above-descri bed contradictory testinony is that either the nason
did not go into the mine with the personnel who rode with the
cylinders in the second bus, or Burge did not know the
occupations of the persons who intended to go into the mne in
the first bus. There would have been no reason for Burge to nake
a specific inquiry as to the occupations of the personnel who
were standing around the first bus other than to persuade the
i nspector that USS would not be violating section 75.1106-2(c) by
hauling the cylinders in the first bus because the persons who
woul d be riding in the bus with the cylinders would be the
personnel who were going to be using the cylinders. Wen Burge
found that one of themwas a nmason or a roof bolter, or both, he
knew that if that person intended to ride into the mne with the
cylinders, USS would be in violation of the Pineville Ofice's
interpretation of section 75.1106-2(c). Therefore, Burge had the
cylinders nmoved to the second bus and the "sane personnel”™ who
rode with the cylinders in the second bus necessarily had to
excl ude the m ner whose occupati on was roof bolter or mason, or
bot h.

As noted in Finding No. 8, supra, the inspector who wote
the citation was from MSHA's Princeton Ofice and had not heard
of the Pineville Ofice's interpretation of section 75.1106-2(c)
and stated that if he had known that USS took the cylinders out
of one bus and placed themin a second bus, also |acking proper
restraining devices, he would have cited USS for anot her
violation [[Z5.1106-2(a)(1)]. 1t should also be noted that USS
violated the policy expressed by the Pineville Ofice in any
event because Burge stated that the cylinders had been placed in
the second bus in a sem -upright position and that mechani cs rode
in the same conpartment with the cylinders so as to steady them
on the way into the mine. Under the Pineville Ofice's
interpretation, the cylinders were required to be placed in a
separate conpartnent fromthe personnel who were riding with the
cylinders (Finding No. 8, supra).
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Burge is correct in arguing that the way the cylinders were
actually taken into the mne was nore hazardous than the way they
woul d have been taken into the mine if the inspector had not
required the cylinders to be renoved fromthe first bus. At
least, if they had been taken into the nmine in the first bus, the
cylinders woul d have been transported in a conpartnment with a top
over it. Wile Burge inplies that no one would have ridden in
the sane conpartnent with the cylinders if Barnett had not
required the cylinders to be renoved, there is no certainty that
m ners would not have ridden in the first bus in the sane
compartnment with the cylinders because Barnett said that only
three miners were in the bus at the tinme he examned it and that
ot her mners standi ng around the bus had not yet been | oaded into
the bus to nake the trip underground (Tr. 24; 68; 72).

There is another flaw about USS's claimthat it could
lawfully transport the cylinders in the mne under the Pineville
Ofice's oral interpretation of section 75.1106-2(c). That flaw
comes fromthe fact that there is nothing to prevent MSHA from
hol ding that USS's bus is a self-propelled personnel carrier if
it is not a mantrip under the Pineville Ofice's definition of a
mantrip being mne cars pulled by a | oconotive. As to
sel f-propel |l ed equi prent, section 75.1106-2(a) provides as
fol | ows:

(a) Liquefied and nonliquefied conpressed gas
cylinders transported into or through an underground
coal mne shall be:

(1) Placed securely in devices designed to hold the
cylinder in place during transit on self-propelled
equi prent or belt conveyors;

Barnett could just as easily have cited USS for a violation of
section 75.1106-2(a)(1) as he did for a violation of section
75.1106-2(c) because the latter section requires that the
cylinders not be transported at all on mantrips, whereas USS can
only transport such cylinders on its self-propelled personne
carrier if they are "* * * [placed securely in devices designed
to hold the cylinder in place during transit". Qbviously,
propping the cylinders in a sem -upright position, steadied by
mechanics, is not in conpliance with section 75.1106-2(a)(1).

USS's brief (p. 2) asserts that the cylinders "* * *
present no hazard if properly secured in correct containers
(73)", but USS cites Barnett's testinony in support of that
assertion and in that testinony, transcript pages 73 and 74,
Barnett states that USS failed to secure the cylinders and that
the plastic bags in which USS placed the cylinders were not in
conpliance with the regulations (Finding No. 13, supra).

USS's brief (p. 5) states that "[i]n order for oxygen and
acetyl ene cylinders to becone a hazard during transportation into
the m ne, they have to receive a bl ow significant enough
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to break the gauges on the ends (24, 25)". Wile it is true that
Barnett enphasi zed the worst possible hazards which can be
expected to occur fromtransporting unsecured cylinders into the
m ne, such as a valve being knocked off an oxygen cylinder or gas
| eaki ng from an acetylene cylinder so as to be ignited by a spark
froma trolley wire (Finding No. 9, supra), Cox testified that

t he unsecured cylinders could injure a person just by being
thrown against himin a collision or derailment (Finding No. 10,
supra). Although Cox agreed that the cylinders which were thrown
along the rib after a head-on collision occurring on April 5,
1982, did not explode or leak, the fact remains that they left
the vehicle in which they had been placed and a 50- or 60-pound
cylinder flying through the air in a collision could certainly
injure or kill a person who may happen to be in the cylinder's
traj ectory.

One nust keep in mnd that the cylinders in this case were
first nerely laid on the floor of a bus. Then they were renoved
fromthat bus and placed in another bus in a sem -upright
position. They were actually transported into the mne with
mechani cs riding in the sane uncovered conpartnent in which the
cylinders had been placed. The seats in the buses used by USS

are not vertical like those in an autonobile, but are built in a
reclining position so that the floor of the bus is not a flat
place like that in an autonobile (Tr. 111-112). 1In a collision

or derailnent, there is no seat to protect the person riding with
the cylinders fromthe novenent of the heavy cylinders. Wen
mners are riding beside the cylinders, they are exposed to

al nrost certain injury of sonme kind in case of an accident or even
a sudden stopping or starting of the bus.

USS's brief (p. 5) also argues that Barnett could not
explain why cylinders hauled into a mne are going to | eak as
conpared with identical cylinders which are hauled daily at
construction sites without rupturing. Contrary to USS' s claim
Barnett was not bereft of an explanation for the alleged
di fference in hazards between haul age of cylinders into a mne
and haul age of cylinders at a construction site because he stated
that cylinders transported at construction sites are "properly
secured” (Tr. 70). MSHA' s reply brief (p. 2) cites 29 CF.R 0O
1926. 350(a) in support of the inspector's claimthat cylinders
used at construction sites have to be "properly secured". That
section provides for cylinders transported in powered vehicles at
construction sites to be secured in a vertical position. O
course, as previously noted, section 75.1106-2(a)(1) requires USS
to place the cylinders "* * * in devices designed to hold the
cylinder in place during transit on self-propelled equipnent”.
Therefore, OSHA's and MSHA's requirenents for haul age of
cylinders are consistent.

The final defense in USS' s brief as to its nethod of
transporting cylinders is as follows (p. 6):
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The unrebutted testinmony in this case is that the MSHA
district has advised the mine that they can transport these
cylinders into the mine if the only people on the vehicle are
peopl e who will use the tanks underground (122). |If NMSHA
honestly believes transportation of cylinders on the track
mount ed vehicles is reasonably likely to result in a reasonably
serious injury, it is inconprehensible that it is acceptable if
mechani cs are injured but not continuous m ner operators.
Practical experience has shown that a collision of track nounted
vehicles is not sufficient to injure the valves on cylinders
(98), so there is no reason to believe that the vibration of
a portal bus on the track will damage the val ves.

| have already pointed out the fallacies inherent in the
above allegations, but | shall briefly sunmarize themat this
point. First, the Pineville Ofice's instructions as to how USS
could transport the cylinders was not followed in this case
because that O fice advised USS that the cylinders could be
transported in a vehicle if they were placed in a separate
conpartnment fromthe mechanics or wel ders who were going to be
using the cylinders, whereas Burge stated that nechanics sat in
t he conpartnent beside the cylinders and steadi ed them on the way
into the mine (Finding No. 8, supra).

Second, USS knows that it is using a self-propelled vehicle
and both the Pineville Ofice and USS know, or should know, that
section 75.1106-2(a) (1) specifically provides that the cylinders
shall be "[p]laced securely in devices designed to hold the
cylinder in place during transit on self-propelled equipnent”.
Third, Cox, one of USS s own wel ders who has been persuaded to
haul the cylinders in accordance with the Pineville Ofice's
instructions, testified at the hearing that he believed that
taking the cylinders into the mne in accordance with the
Pineville instructions is hazardous sinply because the cylinders
may be thrown against a person in case of a collision or
derailment. Cox certainly did not believe the valves had to be
knocked off the cylinders before they became a hazard (Fi ndi ng
No. 10, supra).

USS al so expresses its inability to conprehend why the
Pineville Ofice would give it instructions as to transporting
cylinders which expose nmechanics to serious injury if the
i nspectors fromthe Princeton Ofice believe that transporting
cylinders in a mantrip woul d expose a conti nuous-mn ni ng nmachi ne
operator to serious injury. Although it is obviously hazardous
to transport the unsecured cylinders in any vehicle, the
Pineville Ofice's proviso as to the occupational speciality of
t he personnel who can acconpany the cylinders relates to the fact
t hat wel ders and nechani cs who are actually trained in the use of
the cylinders will be less likely to be injured in handling
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and transporting them than continuous-m ni ng machi ne operators
who normally do not receive training in the handling and use of
oxygen and acetyl ene cylinders.

I nsof ar as USS appears to defend its placenent of the
cylinders on the floor of the bus on the Pineville Ofice's
interpretation of section 75.1106-2(c), the Comnm ssion has held
in Od Ben Coal Co., 2 FMSHRC 2806 (1980), and in King Knob Coa
Co., Inc., 3 FMBHRC 1417 (1981), that an inspector is not bound
by the provisions of MSHA' s inspection manual because the manua
is not officially promul gated and does not prescribe rules which
are binding on an agency. In the King Knob case, however, the
Conmi ssion said that there was sone nerit to King Knob's claim
that it had relied upon the provisions set forth in the manual
I nasnuch as the manual fails to state that it is not a source of
| aw bi ndi ng upon MSHA or the Conm ssion, the Comm ssion said that
MSHA' s confusion in application of the aw in that instance m ght
be taken into consideration in evaluating the criterion of
negligence in determning a civil penalty under section 110(i) of
the Act.

In this instance, of course, the Pineville Ofice's
interpretation was given orally by a supervisor in that office.
At the hearing | granted the request of MSHA' s counsel that the
record be subject for 72 hours to receipt of additional testinony
if an inquiry he was going to make should show an error in USS s
representation of the Pineville Ofice's interpretation of
section 75.1106-2(c) (Tr. 185). Since no request was ever nade
for receipt of further testinmony, | assune that USS nade a
correct statement as to the interpretation given by the Pineville
Ofice. As pointed out above, since the Conm ssion has held that
provisions in MSHA's manual do not have the force of binding |aw,
it follows that oral instructions froma single MSHA office do
not have sufficient authority to overcone the clear neaning of
t he regul ati ons thensel ves.

For the reasons given above, | find that USS did violate
section 75.1106-2(c) when it placed the unsecured cylinders in
the mantrip or bus for the purpose of transporting theminto the
m ne.

The followi ng definition of a "significant and substantial"”
vi ol ati on was given by the Conmission in its National Gypsum
deci sion (at page 825):

* * * we hold that a violation is of such a nature as
could significantly and substantially contribute to the
cause and effect of a mne safety or health hazard if,
based upon the particular facts surroundi ng that
violation, there exists a reasonable |ikelihood that
the hazard contributed to will result in an injury or
illness of a reasonably serious nature.
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As Finding Nos. 9 and 10, supra, indicate, there was a
reasonabl e |ikelihood that the cylinders could be tossed about in
collision or derail mnent and cause a serious injury even if the
val ves did not get knocked off or becone | oose so as to expose
the mners to being hit by a jet-propelled oxygen cylinder or to
being i njured by an expl osion of |eaking acetylene. Barnett said
that the jeep in which he was riding was derailed on the day he
wote the citations involved in this proceeding (Tr. 72). The
No. 50 Mne has 46 mles of track init (Tr. 71). It is
reasonabl e to expect that collisions and derailnments will occur
on a transportation system as extensive as the one here under
consideration. Cox testified that "[a]lny time | go into the
portal of that mnes |I'maware of the fact that there could be a
bad accident in the jeep that I'min" (Tr. 98). The
preponder ance of the evidence clearly supports a finding that it
was reasonably likely that hauling unsecured cylinders in the
mantrip or bus could contribute to the cause and effect of a mne
safety hazard which could result in an injury of a reasonably
serious nature. Therefore, the inspector who wote Citation No
1066938 properly considered the violation of section 75.1106-2(c)
to be a "significant and substantial" violation

Assessnment of Penalty

Havi ng found above that a violation of section 75.1106-2(c)
occurred, it is necessary that a civil penalty be assessed under
the six criteria listed in section 110(i) of the Act. As to the
criterion of the size of the operator's business, the parties
have stipulated that USS is a |l arge operator and that the No. 50
Mne is a large mne (Tr. 4). Therefore, any penalty assessed
shoul d be in an upper range of magnitude to the extent it is
determ ned under the criterion of the size of the operator's
busi ness.

As to the criterion of whether the paynment of penalties wll
have an adverse effect on USS's ability to continue in business,
the parties made no stipulation and USS presented no financi al
evidence. In Sellersburg Stone Co., 5 FMBHRC 287, 294 (1983),

t he Conmi ssion indicated agreenent with the hol dings of the
fornmer Board of M ne Operations Appeals in Buffalo Mning Co., 2
| BVA 226 (1973), and Associated Drilling, Inc., 3 |IBVA 164
(1974), to the effect that if an operator fails to produce any
financial evidence, a judge may presune that paynent of penalties
wi Il not cause the operator to discontinue in business. In the
absence of any facts to support a contrary conclusion, | find
that paynment of the penalties assessed in this proceeding wll

not cause USS to discontinue in business.

The parties stipulated that during the 24-nmonth period
preceding the citing of the violations involved in this
proceedi ng, USS had been assessed for 288 alleged violations in a
total of 1,086 inspection days. Those figures support a finding
that USS has a favorable or noderate history of previous

a
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violations. Therefore, only a very small part of the penalty
shoul d be attributed to the criterion of respondent’'s history of
previ ous viol ations.

Barnett testified that USS denonstrated a good faith effort
to achieve rapid conpliance after he cited the violation by
abating the violation within the tine given in his citation (Tr.
20; Exh. 3). It has always been ny practice to | ower any penalty
which I would otherw se assess under the other five criteria if |
find that an operator has made an unusual effort to achieve rapid
conpliance. If the operator abates the violation within the tine
all owed by the inspector, | neither reduce nor raise the penalty
under the criterion of good-faith abatenent. O course, if an
operator refuses to abate a violation and has an insufficient
reason for failing to abate within the tine given, the penalty
ot herwi se assessabl e under the other five criteria is raised
accordingly. In this instance, the inspector wote the citation
at 8:05 a.m and gave USS until 8:15 a.m, or 10 mnutes, within
which to abate the violation (Exh. 3). Inasnuch as USS only had
to renmove the cylinders fromthe bus or mantrip in order to abate
the violation, | find that the inspector provided a sufficient
time for abatenent and that the penalty should neither be raised
nor | owered under the criterion of good-faith abatenent.

The fifth criterion to be considered is the degree of
negl i gence whi ch shoul d be assigned to the occurrence of the
violation. As | indicated above, the Comm ssion held in the King
Knob case that if MSHA' s enforcement of a given standard has
caused confusion so that the operator violated the standard in
the belief that its method of operation was in conpliance with
MSHA' s interpretation of the standard, the inconsistent
application of the standard should be taken into consideration in
eval uating the criterion of negligence. As has been shown in the
precedi ng portion of this decision, the Pineville Ofice had
interpreted section 75.1106-2(c) in a fashion which caused USS to
believe that the cylinders could be transported in a
sel f-propell ed personnel carrier so long as the cylinders were
pl aced in a separate conpartnent and provided the mners in the
vehicle carrying the cylinders were a part of the crew of workers
who woul d be using the cylinders.

As | have al so indicated above, both the Pineville Ofice
and USS shoul d have been aware of the provisions of section
75.1106-2(a)(1) to the effect that cylinders can be transported
in self-propelled vehicles only if "[p]laced securely in devices
designed to hold the cylinder in place during transit”, but the
fact remains that the Pineville Ofice did mslead USS in giving
an interpretation of section 75.1106-2(c) with which the MSHA
i nspector who wote the citation did not agree. On the other
hand, USS did not actually comply with the Pineville Ofice's
interpretation of section 75.1106-2(c) in that USS failed to
pl ace the cylinders in a separate conpartnent (Finding Nos. 7 and
8, supra).
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In such circunstances, | believe that the violation was
associated with at |east ordinary negligence because USS did not
justify its actions in light of section 75.1106-2(a)(1) which
clearly does not allow USS to transport cylinders in
sel f-propel |l ed vehicles without placing themin devices designed
to hold themin place during transit. The former Board of M ne
Qperations Appeals held in Freeman Coal Mning Co., 3 |IBVA 434,
442 (1974), that an operator is conclusively presuned to know
what the mandatory health and safety standards are. Therefore,
before I can find that USS was not negligent at all in violating
section 75.1106-2(c), | would need sone explanation from USS s
witness as to why he did not inquire of the Pineville Ofice
whet her transporting unsecured cylinders in a self-propelled
vehicle would be in violation of section 75.1106-2(a)(1),
assum ng that the Pineville Ofice did not know the difference
between a sel f-propelled personnel carrier and a mantrip which
the Pineville Ofice defined as a | oconotive pulling cars
designed to transport people, as opposed to transporting coal or
suppl i es.

The final criterion which requires consideration is the
gravity of the violation. |In this instance, the cylinders were
renoved fromthe bus before it travel ed underground, but the only
reason the cylinders were renoved before being transported was
that the inspector observed themlying |oosely on the floor of
t he bus and asked that they be removed. |In National Gypsum
supra, the Commi ssion noted that the hazard associated with the
vi ol ati on shoul d be analyzed in ternms of whether the violation
could cause a danger to health or safety. As Finding Nos. 9 and
10, supra, show, transporting the unsecured cylinders in the bus
exposed the mners to serious injury or death if the event which
section 75.1106-2(c) is designed to prevent had actually
occurred.

In view of the fact that a | arge operator is involved, that
paynment of penalties will not cause it to discontinue in
busi ness, that the operator has a noderate history of previous
viol ations, that the operator showed a good-faith effort to
achi eve rapid conpliance, that the violation was associated with
ordi nary negligence, and that the violation was serious, | find
that a penalty of $250 is appropriate. |t should be noted that
both MBHA's initial and reply brief suggested that a penalty of
$170 be inposed because that was the anpunt proposed by MSHA in
its petition for assessnent of civil penalty. Actually, NMSHA
proposed a penalty of only $119 because the anmount of $170 was
reduced by 30 percent because USS had abated the violation within
the tinme fixed in Citation No. 1066938. The Commi ssion has held
many tines that penalty cases before a judge are de novo and that
the Conmi ssion and its judges are not bound by the penalty
formula, set forth in Part 100 of Title 30 of the Code of Federa
Regul ati ons, and used by MSHA in proposing penalties (Rushton
M ning Co., 1 FMBHRC 794 (1979); Shanrock Coa
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Co., 1 FMSHRC 799 (1979); Kaiser Steel Corp., 1 FMSHRC 984
(1979); U S. Steel Corp., 1 FMSHRC 1306 (1979); Pittsburgh Coa
Co., 1 FMSHRC 1468 (1979); Peabody Coal Co., 1 FMSHRC 1494
(1979); Co-Op Mning Co., 2 FMSHRC 784 (1980); and Sell ersburg
Stone Co., 5 FMBHRC 287 (1983)).

Inits brief (p. 6), USS argues that a judge must assess the
$20 penalty provided for in 30 CF.R [0100.4 if he finds that a
vi ol ati on has been inproperly evaluated as "significant and
substantial”™ by an inspector. USS acknow edges, however, that if
MSHA derives its proposed penalty under section 100.3, as it did
in this instance, and the judge agrees with MSHA s finding of
"significant and substantial", the judge is not bound by the
provi sions of section 100.3. Therefore, it is unnecessary in
this proceeding for me to discuss USS s contention that | am
required to assess a penalty of only $20 if | find that a given
violation is not "significant and substantial "

Fi ndi ngs of Fact and Decision as to Ctation No. 1066940 dated
May 6, 1982

The parties' stipulations which have been sumari zed at the
begi nning of the findings of fact for the previous citation are,
of course, also applicable to the issues raised by the parties
with respect to Citation No. 1066940. The w tnesses who
testified with respect to both all eged violations were identical
viz., MSHA Inspector Barnett, UMM Safety Committeeman Cox, and
USS's Senior Safety Inspector Burge. Their full names and m ni ng
experi ence have been gi ven above with respect to the previous
violation and will not be repeated in this portion of ny
deci si on.

The preponderance of the evidence supports the foll ow ng
findi ngs of fact (numbering of paragraphs is continued from
previ ous findings, supra).

14. Inspector Barnett, while engaged in a haul age survey in
USS's No. 50 M ne on May 6, 1982, traveled to the B Pane
Section. He was acconpani ed by Cox and Burge. Wen the jeep in
whi ch they were riding reached B Panel, the jeep was brought to a
stop behind the portal bus or mantrip which had al ready delivered
mners to the working section. The mantrip was sitting about 40
feet outby the end of the track (Tr. 12; 41; 128; 175). Wen
Barnett got out of the jeep, he observed that the trolley wire
was unguar ded except for the first 10 or 12 feet of the wire at
the end of the track (Tr. 20; 47; 128; 148). Therefore, Barnett
wote Citation No. 1066940 alleging a violation of section
75.1003 because "[t]he trolley wire at the end of the supply
track in the B panel section where nen and supplies are unl oaded
was not adequately guarded"” (Tr. 11; Exh. 1).

15. Section 75.1003, in pertinent part, provides as
fol | ows:
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* * * Trolley wires and trolley feeder wires shall be guarded
adequatel y:

(a) At all points where nmen are required to work or
pass regul arly under the wires;

(b) On both sides of all doors and stoppings; and

(c) At man-trip stations.

16. Since neither Barnett nor the two nen traveling with
hi m had seen the mners on the working section get out of the
portal bus or mantrip, none of the w tnesses knew for certain
where the bus had been sitting at the tinme the nen exited the bus
(Tr. 81; 150; 158). It was assuned that the nen got off the
mantrip at the end of the track because that woul d have been the
saf est place for unloading, inasnuch as a guard for the trolley
wi re had been provided for 10 to 12 feet at the end of the track
(Tr. 129). The bus or mantrip was 18 feet long (Tr. 35; 149).
The bus had a covered conpartnent at each end, but the central
conpartnent in the mddle of the bus was open or topless (Tr. 46;
155). Each covered end conpartnent has roomfor three or four
persons and the mddl e or open conpartnent will acconmodate eight
people (Tr. 95; 106). The open part of the bus was exposed to
the unguarded trolley wire for part of its Iength and was exposed
to the guarded part of the wire for the remainder of its length
(Tr. 155). The jeep in which Barnett rode to the B Panel had no
top at all and the persons who got out of the jeep at B Pane
were exposed to the unguarded, energized trolley wre when they
left the jeep (Tr. 55-56).

17. Barnett considered the violation of section 75.1003 to
be a "significant and substantial” violation because he believed
that it was reasonably likely that an accident would occur which
coul d reasonably be expected to cause an injury of a reasonably
serious nature (Tr. 18). Barnett based the aforesaid concl usion
on the fact that the mantrip had been unl oaded where a portion of
unguarded trolley wire existed, as discussed above, and because
he saw supplies along both sides of the track. |In such
circunst ances, he concluded that the mi ners who unl oaded the
supplies did so under the unguarded, 250-volt, energized trolley
wire (Tr. 16-17). Barnett also believed that the mners fromthe
wor ki ng section would at some tinme during each working shift come
to the area with the unguarded wire for the purpose of obtaining
supplies, such as tinbers, rock dust, hydraulic oil, roof bolts,
and header boards (Tr. 13-14; 36). In Barnett's opinion, the
m ners woul d be beneat h unguarded, energized trolley wre when
obt ai ni ng such supplies (Tr. 45; 54; 56; 84).

18. Burge gave several reasons for his belief that failure
to guard the trolley wire was inproperly considered by Barnett to
be a "significant and substantial” violation. He said that
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there was a cut-off switch for turning off power to the trolley
wire without affecting the power supply used to run

coal - produci ng equi prent (Tr. 132). Burge said that the cut-off
switch was | ocated only 160 feet outby the end of the track and
that the mners would cut off all power to the trolley wire at
any tinme they found it necessary to obtain supplies which were

| ocated close to the trolley wire (Tr. 133; 143-144).

19. Burge testified that he had never heard of any ni ner
who had been injured by contacting an unguarded trolley wire in
the No. 50 Mne (Tr. 138). He said he hinself had cone in
contact with an energized trolley wire on one occasion, but the
wire hit his mner's safety hat and caused no problem He al so
stated that the wire he touched was guarded and that he felt a
person was nore likely to contact a guarded wire than an
unguarded wi re because the guarded wires are harder to see than
t he unguarded wires (Tr. 142; 150).

20. Burge additionally observed that the guards for trolley
wires are open at the bottom In this instance, the 10 to 12
feet of guarding consisted of yell ow neoprene (Tr. 140). Burge
mai nt ai ned that the neoprene hangs down on each side of the wire
and will protect a person wal king al ong beside the track from
comng into contact with the wire, but the opening directly under
the guard has to allow for passage of the trolley pole and
provi des no protection whatever to anyone conming up directly
under the guard (Tr. 141-142).

21. Burge described the exact procedure which is used to
cut off power to the trolley wire when it is necessary to obtain
supplies at any place along the track where supplies are close to
the trolley wire. He said that the section foreman will conme to
the supply area and will direct a miner to turn off the power at
the cut-off switch |ocated outby the end of the track. He said
that the miner will take the closest vehicle and ride to the
switch by going into the track entry at the point where the track
ends (Exh. A). Wen the miner reaches the switch, he will turn
off the power to the trolley wire and the lights on his vehicle
will go out and he will call out that the power is off. He wll
stay at the switch to be sure the trolley wire is not reenergized
whil e supplies are being | oaded. Then the foreman will tell the
scoop operator to get the supplies fromalong the track. After
t he supplies have been obtained, the foreman will tell the m ner
to reenergize the trolley wire and he will turn the power on and
the lights on his vehicle will come back on and he will drive his
vehicl e back to the end of the track (Tr. 164).

22. The hearing in this proceeding was held on May 10,
1983, but both citations under consideration in this case were
witten on May 6, 1982. Therefore, the hearing was held over a
year after the citations were witten. Barnett said that this
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was the first tine he had ever inspected the No. 50 Mne and that
his menory of the location of the various types of supplies was
not very good (Tr. 29; 34; 173). He was, neverthel ess, positive
that he saw tinbers, rock dust, roof bolts, barrels of oil,
grease, and header boards along the track and he insisted that
some of themwere on the "tight" side, or left side, of the track
where the trolley wire was closer to the ribs than the trolley
wire was on the "w de" side, or right side, of the track where
the wire was farthest renoved fromthe ribs (Tr. 15-16; Exh. 2).
Burge was certain that he had observed hydraulic oil in barrels
at a point marked with the word "oil" on Exhibit A Burge narked
four other places with the letter "B" on Exhibit A to show where
he saw supplies (Tr. 146). Burge al so marked a double "X' at the
end of the track to show where he had observed six or eight
timbers, two bundl es of wedges, and four or five cap pieces (Tr.
135; 147).

23. Wiile Barnett conceded that he was not certain as to
whi ch side of the tracks he saw various types of supplies (Tr.
34-35; 53), he was certain that some of themwere on the "tight"
side as well as the "wide" side (Tr. 16; 46; 82; 168; 172-174).
VWi | e Burge appeared to be certain about all the physica
evidence in existence at the time the unguarded trolley wire was
cited, he did vary his estimates as to the distance that sone
supplies were fromthe trolley wire. For exanple, he first
stated that the hydraulic oil was from8 to 10 feet fromthe
trolley wire (Tr. 136) and later estinmated the distance fromthe
wire to be 17 feet (Tr. 157). Additionally, Burge first said that
there were six or eight tinmbers, two bundl es of wedges, and four
or five cap pieces at a point nmarked with a double "X' on Exhibit
A (Tr. 135) and later stated that he saw eight tinbers and six or
ei ght cap pieces at that sane location (Tr. 147). Al though a
consi der abl e anobunt of cross-exam nation was used in trying to
di scredit Barnett for his lack of menmory as to which kinds of
supplies were on the "tight", as opposed to "wi de", side of the
track, Barnett's inability to recall that precise information is
not of great inportance because Burge testified during direct
exam nation that some supplies were within 3 or 4 feet of the
trolley wire and that is close enough to make the | oadi ng of
supplies a hazardous type of work (Tr. 134).

24. Anot her aspect of the testinony which conflicted was

that Burge stated that there was no stopping at a point one break
outby the end of the track as shown by the letter "A" on Exhibit
A (Tr. 133; 182). On the other hand, both Barnett and Cox said
that there were pernmanent stoppings between each and every pillar
of coal extending along each side of the track entry at the place
where the unguarded trolley wire was observed (Tr. 39; 175).
Here, again, the variances in the witnesses' recollection as to
t he exi stence or nonexistence of the stopping makes no essenti al
difference in determ ni ng whether the violation was "significant
and substantial" because Burge agreed with Barnett
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that it would be reasonable to expect the mners on the working
section to pick up sone of the supplies by having the scoop
operator come into the track entry fromthe end of the track
rat her than having the scoop operator conme into the track entry
t hrough the di sputed opening between two pillars (Tr. 133; 144;
161).

25. The unguarded trolley wire was about 5 feet above the
mne floor. The beds of the rail cars fromwhich supplies were
unl oaded were 2-1/2 to 3 feet above the mne floor (Tr. 15; 84).
Therefore, when the mners were unl oadi ng supplies fromthe rai
cars, their operating space between the beds of the cars and the
trolley wire was only about 2-1/2 feet. The floor of the mantrip
or jeep in which personnel ride is closer to the mne floor than
the beds of the supply cars, so Barnett estimated that mners
getting out of a mantrip or jeep have a space of about 4 feet in
whi ch to nove when getting out of the cars (Tr. 84). They would
be in a stooped position when getting out of the cars (Tr. 62).
If they should becone unbal anced, the normal reaction for a
person off balance is to throw his hands up in the air to try to
regain his equilibrium Consequently, a mner could easily get
his hand against the trolley wire if he should | ose his bal ance
while getting out of a jeep or mantrip (Tr. 63). Even Burge
conceded that the m ner who noved the bus or mantrip out of the
supply area to facilitate the | oading or unloadi ng of supplies
woul d be entering or |eaving the bus while the unguarded trolley
wire was still energized (Tr. 149).

26. Another tinme when a mner could be exposed to an
unguar ded, energized trolley wire would be when he goes to the
cut-off switch to deenergize the trolley wire before supplies are
obt ai ned al ong the unguarded trolley wire. The basis for the
af oresai d observation is that the cut-off switch is on the
"tight" side of the track entry where there is little space
between the wire and the ribs (Exh. A). A miner taking a
vehicle, as described in Finding No. 21, supra, to the cut-off
switch would have to travel under the energized wire fromthe end
of the track to the switch, or travel down the opposite "w de"
side of the track and then cross the track beneath the unguarded,
energi zed trolley wire, in order to get to the switch. He would
have the same exposure to the energized trolley wire while
traveling back to the end of the track after reenergizing the
trolley wire. Moreover, as Burge recognized (Tr. 161), the scoop
or other vehicle driven to the cut-off switch could touch the
energi zed trolley wire so that its franme woul d be energized. As
long as the miner driving the vehicle remained in the vehicle, he
woul d be insulated fromthe shock hazard by the rubber tires on
the vehicle (Tr. 161), but if he should step out of the vehicle
to turn off the switch while the frame of the vehicle was stil
energi zed, he could be injured or el ectrocuted when his feet
touched the mne floor if any part of his body happened to remain
in contact with the scoop's energi zed frane. Even if he should
stay in the energized vehicle, he could be shocked when his hand
touched the grounded frane of the cut-off switch to deenergize
the trolley wire.
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Consi deration of Parties' Argunents

USS contends that its failure to guard the trolley wire did
not result in a violation which can be considered to be
"significant and substantial" as that term has been defined by
the Conmi ssion in the National Gypsum case, supra. |nspector
Barnett based his belief that the violation was "significant and
substantial”™ on his claimthat people were exposed to the
unguar ded, energi zed wire when they got out of the portal bus or
mantrip or any other vehicle, that they were exposed to the wire
when they unl oaded supplies fromthe rail cars, and that mners
were exposed to the wire when they went to the area of the
unguarded wire to obtain supplies which had been unl oaded in the
vicinity of the track (Finding Nos. 16 and 17, supra).

USS counters Barnett's bases for concluding that the
viol ation was "significant and substantial"™ by arguing that the
guard is open at the bottom and therefore does not protect
anyone, such as a nmotorman, who mght touch the wire as a result
of rising up directly under the wire (Finding No. 20, supra).
USS al so contends that only 1 percent of the length of trolley
wires is guarded and that, in the vast majority of instances,
m ners ride under unguarded wires all the tine and get out of
vehi cl es under unguarded w res when they work along a track (Br.

p. 5).

Al t hough Barnett agreed that the only fatality he could
recall resulting froma mner's coning in contact with a trolley
wire was "last year" when a notorman contacted a wire and was
killed, he still believed that a guard protects a notornman when
it is present (Tr. 43). VWhile Barnett also agreed that the guard
was not designed to protect the notornman, since he travels under
an unguarded wire nost of the tine, he still believed that the
guard protected the notorman for the 1 percent of the tine when
the guard is present (Tr. 43). O course, as Barnett enphasized,
the citation was witten for USS' s failure to guard the wire
"where nen and supplies are unloaded" (Exh. 1). Section 75.1003
does not require guarding for 99 percent of USS s track, so the
vi ol ation consisted of USS's failure to guard part of the 1
percent of trolley wire which is required to be protected.

For the foregoing reasons, USS s claimthat the guard is not
designed to protect notornen has little relevance in show ng that
Barnett inproperly classified the violation as being "significant
and substantial ".

USS stakes its contention that the unguarded wire was not a
"significant and substantial™ violation on three other clains
whi ch are not supported by the preponderance of the evidence.
First, USS contends that the bus in which mners traveled to the
wor ki ng section was covered at each end so that the mners riding
in each end were protected fromthe unguarded wi re when | eaving
the bus. No one challenges the fact that the mners
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riding in each end of the bus woul d have been protected, but it
is a fact that the center portion of the bus is open and up to 8
mners may ride in the center or open portion of the bus (Finding
Nos. 5 and 16, supra). Additionally, USS clainms that, in this

i nstance, since the first 10 or 12 feet of the wire was guarded,
the open portion of the bus was entirely under the portion of the
wire which was guarded (Br., p. 2). USS cites Barnett's
testinmony at transcript page 36 in support of that assertion, but
USS's own witness, Burge, specifically stated that part of the
open section of the bus was under unguarded wire (Tr. 155).
Therefore, USS s claimthat no one was exposed to a portion of
unguarded wi re when | eaving the bus on the day when the citation
was witten is not supported by the preponderance of the evidence
(Finding No. 16, supra).

Second, USS argues that the trolley wire is always
deener gi zed before supplies are unl oaded under the wire and that
Barnett did not take into consideration USS s policy of
deenergi zing the wire when he nade his determ nation that mners
had unl oaded supplies under the unguarded, energized wire (Br.

p. 3). Assuming that the miners always deenergize the trolley

wi re before unl oadi ng supplies brought from outside the mne and
bef ore obtai ning supplies for use on the working section, the
mners are still exposed at times to traveling on a regul ar basis
under the unguarded, energized wire. The cut-off switch is on
the "tight" side of the unloading area (Finding No. 23, supra;
Exh. A). Therefore, mners bringing in supplies on a rail car
woul d have to get off the car under the unguarded, energized wire
to turn off the power and, in doing so, would cone within 2-1/2
feet of the wire when getting off the car, and would have to
repeat that process in order to turn the power back on after

unl oadi ng the supplies (Finding No. 25, supra).

Any time the mners nove the portal bus to facilitate the
| oadi ng or unl oadi ng of supplies, they have to get in and out of
t he bus under the unguarded, energized wire for the purpose of
nmoving the bus (Tr. 149). |If the mners want to obtain supplies
| ocated along the track at a point where entry to the track area
woul d have to be fromthe end of the track, the mner who is
ordered to cut off the power and turn the power back on woul d be
exposed to passing under the wire or getting close to it (Finding
Nos. 21 and 26, supra). Finally, any time people cone to the
wor ki ng section, as Barnett, Cox, and Burge did on May 6, 1982,
they are exposed to the unguarded, energized wire when they get
out of and return to the jeep in which they have traveled to the
section (Finding No. 16, supra).

Anot her argunment USS nakes in support of its claimthat the
violation was not "significant and substantial” is that in order
for anyone getting out of a mantrip to come in contact with a
trolley wire, he would have to fall backward and up before he
could contact the wire (Br., p. 1). That a person might fal



~1494

back and up and thereby cone into contact with the unguarded,
energi zed trolley wire is an event which is reasonably likely to
occur as | have pointed out in Finding No. 25, supra.

USS's claim(Br., p. 5) that its mners would have to forget
all of their training in order for an unguarded, energized
trolley wire to constitute a "significant and substantial"”
violation is rejected as not supported by the preponderance of
t he evidence. Finding Nos. 14, 16-17, and 25-26, supra, clearly
show that the violation of section 75.1003 alleged in Ctation
No. 1066940 occurred and that it was reasonably likely that the
violation could have resulted in an injury of a reasonably
serious nature. | find that the inspector properly considered
the violation to be "significant and substantial™ as that term
has been defined by the Conmi ssion in the National Gypsum case,
supra.

Assessnment of Penalty

Fi ndi ngs applicable to the instant violation have al ready
been nmade with respect to three of the six criteria which are
required to be used in assessing civil penalties. Specifically,
it has already been shown above in assessing a penalty for the
previous violation of section 75.1106-2(c) that USS is a large
operator, that the Gary No. 50 Mne is a large mne, that paynent
of penalties will not cause USS to discontinue in business, and
that USS has a favorable or noderate history of previous
vi ol ati ons.

As to the fourth criterion of whether USS denonstrated a
good-faith effort to achieve conpliance after the violation of
section 75.1003 was cited, Barnett testified that the violation
was abated within the tine allowed (Tr. 20) and the term nation
sheet also states that the violation was abated within the tine
allowed (Exh. 1). As | explained above, it has been ny practice
neither to increase nor decrease a penalty otherw se assessable
under the other five criteria if I find that an operator has
abated a violation within the tinme allowed by the inspector

As to the fifth criterion of negligence, there is no
allegation in this instance, as there was with respect to the
previous violation of section 75.1106-2(c), that MSHA' s
enforcenent of section 75.1003 has been confusing because of
conflicting interpretations of the same standard. The reason
that the trolley wire had not been guarded for the distance
required to protect the mners getting into and out of mantrips
and ot her vehicles and while working in the supply area was that
the track had been pulled back fromthe working face. The only
guardi ng consisted of 10 or 12 feet which still existed foll ow ng
the action of renoving some of the track closest to the faces of
t he worki ng secti on which was engaged in retreat mning at the
tinme
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the citation was witten (Tr. 34; 133). The fact that 10 or 12
feet of the guarding still remained should have been a rem nder
to the person in charge of shortening the track that the guarding
needed to be extended for a considerable distance outby the place
where it then existed. Failure to extend the guarding in such
circunstances was the result of a high degree of negligence.

There has al ready been an extensive di scussion of the sixth
criterion of gravity. The preponderance of the evidence clearly
shows that failure to guard a 250-volt trolley wire which is only
2-1/2 feet above a supply car and 4 feet above personnel carriers
is a serious violation because there is always a chance that the
m ners' protective hats and shoes may not be an adequate shield
agai nst shock or electrocution if they happen to touch the
energi zed trolley wire (Tr. 150). After all, even a notorman
under USS' s theory, is protected by his hat and shoes froma
shock hazard, yet a nmotorman was killed by comi ng into contact
with a trolley wire (Tr. 43). Mners were al so exposed to com ng
into contact with the unguarded, energized wire when they went to
the cut-off switch to turn the power on and off (Finding Nos. 21
and 26, supra). In such circunstances, the preponderance of the
evi dence supports a finding that the violation was serious.

In summary, the evidence shows that a | arge operator is
i nvol ved, that paynent of penalties will not cause it to
di scontinue in business, that it has a noderate history of
previous violations, that the violation was associated with a
hi gh degree of negligence, and that the violation was serious.
Those findings support assessnent of a penalty of $750 for the
violation of section 75.1003.

VWHEREFORE, it is ordered:

(A) The granting (Tr. 5) of the notion by counsel for the
Secretary of Labor to withdraw the petition for assessnent of
civil penalty to the extent that it alleges a violation of
section 75.1003 in Citation No. 1066939 is confirned and the
petition is deened to have been withdrawn with respect to the
vi ol ati on of section 75.1003 alleged in Ctation No. 1066939.

(B) U S Steel Mning Co., Inc., shall, within 30 days
fromthe date of this decision, pay civil penalties totaling
$1,000.00 for the violations of section 75.1106-2(c) alleged in
Citation No. 1066938 ($250) and section 75.1003 alleged in
Citation No. 1066940 ($750).

Richard C Steffey
Admi ni strative Law Judge



