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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

JOSEPH D. BURNS, COVPLAI NT OF DI SCRI M NATI ON
COWVPLAI NANT (Fee Application)
V. Docket No. YORK 82-19-DM
ASARCO, | NC., Manchest er Unit
RESPONDENT
DECI SI ON

St at enent of the Case

This case is before me on conplainant's application for
attorney fees(FOOTNOTE 1) pursuant to section 105(c)(3) of the
M ne Safety and Health Act of 1977, 30 U.S.C. 00815(c)(3). The
fee application is the final phase of a discrimnation conpl aint
filed by Joseph D. Burns agai nst ASARCO |Incorporated, a |arge
mul ti nati onal non-ferrous netal conpany.

From 1973 to March 1981, Burns was enpl oyed as a repairnman
at ASARCO s Manchester Unit, an open-pit illemte mne |located in
Lakehurst, New Jersey. One of Burns' duties was to repair a
floating suction dredge utilized to extract alluvial sands froma
water-filled pond approximately 65 feet deep.

On March 20, 1981, Burns was instructed by his forenman,
Thomas Wieel er, to repair cracks in the cross braces of a dredge
| adder. Burns refused to do the work because the | adder was
i nproperly braced and stabilized and he feared for his safety.
As a result, he was discharged for insubordination.
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Believing his refusal to work was a protected activity within
t he nmeani ng of section 105(c)(1) of the Mne Act, Burns filed a
conmplaint with the Mne Safety and Health Adm nistration (MSHA)
Ni ne nonths |ater, MSHA advised Burns that his disciplinary
di scharge did not constitute a violation of section 105(c)(1) of
the Act. Persisting in the belief that he was unlawfully
di scharged, Burns filed a conplaint pro se with the Conmi ssion
In February 1982, perfecting amendnents to the conplaint were
received and after ASARCO filed its answer in March the matter
was assigned to this trial judge. The trial judge requested a
copy of the MSHA investigative report. Upon its receipt, copies
were furnished the parties together with an order to furnish
additional pretrial information.(FOOTNOTE 2) The prehearing conference
schedul ed for July 22, was continued and reset for Septenber 21
when conpl ai nant succeeded in engaging the firmof Terris &
Sunder | and of Washington, D.C. on a pro bono basis. Representing
conpl ai nant thereafter were Philip G Sunderland, a partner in
the firmand David A Kl ibaner, an associ ate.

Burns' counsel quickly famliarized thenselves with the case
and on August 12, 1982 endeavored to initiate settlenment
di scussions with Wlliam O Hart, counsel for ASARCO \Wen M.
Hart rebuffed these overtures, they were renewed on August 30 and
agai n on Septenber 20, the day before the prehearing/settl enent
conf erence.

In each instance, M. Hart unequivocally rejected settlenment
di scussi ons because "ASARCO felt strongly that the conpl ai nant
was i nsubordi nate, that he was attenpting to harass the conpany
and get whatever nonies he could fromthe conpany through the
very liberally worded (and interpreted) discrimnation provisions
of the Act." At the conference, M. Hart was not prepared to
consi der the strengths and
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weaknesses of his case. Hi s excuse was that in five and one-half
years of practice before OSHRC and FMSHRC he was never before
expected to have reviewed the facts of his case before appearing
at a prehearing/settlenent conference.

VWhat transpired at the conference of Septenber 21, convinced
M. Hart to review his case carefully and discuss it with his
enpl oyer. His concern was triggered by his belief that
conpl ai nant woul d be able to establish a prima facie case and
thus would be likely to prevail on the nmerits. Nonethel ess
settlenent attenpts during Cctober and Novenber were
unproductive, the parties disagreeing on the anount of backpay
for overtinme to which Burns was entitled, and the necessity for
treating conplainant's damage clai mseparately fromthe claimfor
attorney fees in any settlenent. On Decenber 3, 1982, four days
before the date set for trial in Tonms River, New Jersey, the
parties agreed to bifurcate the matter by settling M. Burns
claimfor $4,000 and | eaving the question of attorney fees and
expenses for determ nation by the trial judge.

Thereafter, counsel for Burns submitted a fully docunented
fee application and a reply to ASARCO s opposition. Supplenenting
the application is a menorandumin support thereof, an affidavit
by Philip Sunderland, and copies of all time sheets and expense
recei pts pertaining to the work done by Terris & Sunderl| and
personnel on the Burns case. Applicants ask for $11,011.14 in
fees and expenses resulting from 170.25 hours of work.

Respondent submitted a generalized opposition to the
application claimng the case was so sinple, obvious and
straightforward that any award should be limted to not nore than
$2,000. After consideration of the application, opposition and
reply, | determ ned respondent had not supported with sufficient
particularity its challenge to the nunber of hours expended and
i ssued an order requiring respondent to show cause why the
application should not be granted. Respondent filed its response
on July 22, 1983.

The followi ng chart sunmarizes the anounts clainmed by Terris
& Sunderl and for Attorney fees and expenses:



Vv -

V -

VI -

VI -

WORK CATEGORI ES

Initial Preparation
Preparati on of Proposed
Stipul ations of Fact,
Concl usi ons of Law and
Proposed Fi ndi ngs of Fact
and Concl usions of Law

Hearing Preparation

Cal cul ati on of Danmges
Settl enent Di scussions
Subpoenas

Preparati on of Attorney

Fees Application
Tot al

HOURS( FOOTNOTE 3)

30.75
27.25

40. 25( FOOTNOTE 4)
16. 25

10. 00

4. 75( FOOTNOTE 5)
41. 00( FOOTNOTE 6)
170. 25

Expenses
Tot al

AMOUNT

$2, 325
1, 835

2, 511.
596.
718.
315.

2,402.

$10, 703
307
$11, 01

. 00
. 00

25
25
75
00
50
.75

.39
1.14
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The trial judge has reviewed the fee application in considerable
detail and concludes (1) ASARCO failed to show any of the tine
cl ai ned was excessive or unreasonable, (2) the fair market val ue
of the services rendered is the anount clai ned, $11,011.14 plus
interest fromthe tine the application was fil ed.

Mar ket Val ue Formul a

VWil e the Comm ssion has not addressed the question, (FOOTNOTE 7)
the Suprene Court and the federal courts of appeal have held that
under statutes that provide for public interest enforcenment the
award of fees to prevailing parties should include conpensation
(1) for all time reasonably expended, (2) at rates that reflect
the full market value (hourly rates) for such tinme. Hensley v.
Eckerhart, 51 L.W 4552, 4554-4555, 4558 (1983); Copel and v.
Marshal |, 614 F.2d 880, 890-900 (D.C. GCir. 1980) (en banc); Lindy
Bros. Bldrs. v. American Radiator Standard Sanitary Corp., 540
F.2d 102, 112-118 (3d G r. 1976); Johnson v. Ceorgi a H ghway
Express, Inc., 488 F.2d 714, 717-719 (5th Cr. 1974); Laffey v.
Nort hwest Airlines, C A 2111-70, (D.D.C, July 29, 1983). Under
this formula, known as the Copeland Il or market value formula,
t he nunber of hours reasonably expended is nultiplied by the
applicable hourly rates for the attorneys to arrive at the
"l odestar" cal culation. Copeland, supra, 641 F.2d at 891. A
reasonabl e hourly rate is defined as that prevailing in the
community for simlar work. 1d. at 892. Once established, the
| odestar may be adjusted upward or downward to reflect the
characteristics of the case (or counsel) for which the award is
sought. A premiumis usually awarded if counsel would have
received no fee if the suit was unsuccessful, unless the hourly

rate reflects that factor. |In addition, the | odestar may be
i ncreased or decreased to recognize a delay in paynment or |ega
representation of superior or inferior quality. 1Id. at 892-894.

In nmulti-claimproceedings no fee is recoverable for services on
unsuccessful clainms. Henseley, supra.
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In evaluating fee applications the trial judge is required to
exerci se considerable discretion and to articulate his analysis
as clearly as possible. Unless the end product falls outside a
rough "zone of reasonabl eness,” or unless the expl anation
articulated is patently inadequate, a reviewing authority as a
matter of sound judicial admnistration will not disturb the
trial judge's solution to the problem of bal ancing the many
factors that have to be taken into account. Cf. Perm an Basin
Area Rate Cases, 390 U. S. 747, 767 (1968). To acconplish the
statutory purpose attorneys nmust feel confident they will receive
fair compensation for their efforts when they are successful. By
t he sane token, operators nust be assured that judicial oversight
and discretion will be exercised to prevent "wi ndfalls."(FOOINOTE 8)

Bur den of Proof

Recogni zi ng that the anal ytical framework established by the
mar ket value formula places a difficult, sonmetinmes onerous, burden
on the trial judge(FOOTNOTE 9) the courts have held this burden
can only be lightened by placing on the fee applicant a "heavy
obligation” to docunent the various facets of his claim To neet
this burden and to establish the ti me expended was reasonabl e,
the fee application nmust contain detailed information about the
hours | ogged and the work done. Nat. Ass'n of Concerned Vets. v.
Sec. of Defense, 675 F.2d 1319, 1323-1324 (D.C. Cr. 1982). Wile
the fee application need not present "the exact number of m nutes
spent nor the precise activity to which each hour was devoted nor
the specific attainnents of each attorney,” the application nust
be sufficiently detailed to permt the
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trial judge to make an i ndependent determ nati on of whether the
hours clained are justified. 1d. at 1327. Casual

after-the-fact estimates are insufficient. Attorneys who

antici pate maki ng fee applications nust maintain contenporaneous,
conpl ete and standardi zed tinme records which accurately reflect

t he work done. (FOOTNOTE 10) Ibid. The application should al so

i ndi cate whet her nonproductive tine or tine expended on unsuccessfu
cl ai ns was excl uded. (FOOTNOTE 11)

Once a properly docunented application is submtted, the
burden shifts to the party opposing the fee award, who nust
submt facts and detailed affidavits to show why the applicants
request shoul d be reduced or denied. ( FOOINOTE 12) Donnell v. United
States, 682 F.2d 240, 250 (D.C. Gr. 1982); Concerned Veterans,
supra, at 1337-1338 (concurring opinion of Judge Tamm. Qpposing
counsel rmust frame his objections with particularity and
specificity. The trial judge is not expected sua sponte to
"inquire into the reasonabl eness of every action taken and every
hour spent by counsel, and will consider objections to filed
hours only where CheE has been presented with a reasonabl e basis
for believing the filing is excessive." Donnell, supra, at 250.
It is not enough for opposing counsel to state the hours cl ai nmed
are excessive and/or the rates too high and expect the trial
judge to make a line itemaudit and assunme the burden of naking
the particul ari zed showi ng necessary to support such a concl usory
position. Concerned Veterans, supra, at 1338, Copel and, supra, 903.

ASARCO di d not seek discovery to support its assertion that
the hours cl ained were excessive. It sinply asserts that the
application as presented and supported was too vague and
indefinite to permit a rational evaluation
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ASARCO concedes Burns was the prevailing party, the reasonabl eness
of applicants' hourly rates and the applicability of the | odestar
or market value nmethod of evaluating the application

The sol e challenge nade is to the reasonabl eness of the
nunber of hours clained for the particular services performed. My
i ndependent anal ysis concl udes the hours cl ai med were reasonabl e
in viewof the difficulties encountered in devel opi ng the
necessary support for conplainant's prima facie case and ASARCO s
total |ack of cooperation in limting, until after the fact, the
i ssues to be considered in deciding the fee application
Hour s Reasonably Expended

Sufficiency of the Application

Applicant's subm ssion was sufficiently detailed to permt
opposi ng counsel to conduct an infornmed appraisal of the nerits
of the application or to file a detailed and focused request for
any di scovery deened essential to permt such an attack. The
trial judge's analysis finds that, in accordance with the narket
val ue formula, the application includes a breakdown and
item zation within seven categories of the work perforned, an
affidavit describing in adequate detail the work actually
performed by counsel and the paralegals, the tinme sheets of the
attorneys and paral egal s who perforned the work, docunentation of
t he expenses claimed and resunes of the qualifications and
attai nments of the |awers involved. Fromthis data, detailed
schedul es for each attorney and paral egal who worked on the case
listing specific tasks perfornmed (e.g., "prehearing conference,"
"prepare stipulations,” "draft findings," "draft FO A request,"
"cal cul ate damages, " "discuss settlenment,"” "research and prepare
fee affidavit") were conpiled. In addition, applicants submtted
a supporting menorandum and a response to ASARCO s opposition
Each of these docunents were independently researched in order to
eval uate their worth and to formny own i ndependent view of the
many procedural, policy and factual issues presented( FOOTNOTE 13)
inthis the first separately contested fee application submtted to
t he Conmi ssi on under
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the market value formula. (FOOTNOTE 14) | find ASARCO s cl ai mthat
the application is too conclusory to pernmt anything other than a
generalized attack lacking in nerit.

As the courts have adnoni shed, fee contests should not be
allowed to evolve into exhaustive trial-type proceedi ngs or
result in a second major litigation. Henseley, supra, at 4555;
Concerned Veterans, supra, at 1324; Copel and, supra at 896, 903.
If each victory on the nerits is but the prelude to an all-out
war over the reasonabl eness of the fee clainmed attorneys may be
deterred frompro bono representation of mners asserting their
rights to be free of unlawful coercion, retaliation
interference, and discrimnation. Should this occur, the
| egi sl ative purpose will be frustrated. ( FOOTNOTE 15)

Chal | enges to the Lodestar

ASARCO s opposition and its response to the show cause order
reflect its disdain for the whol e proceeding and smack nore of a
di l atory, blunderbuss attack than a well conceived, |awyerlike,
chal | enge. That opposi ng counsel allegedly chose to spend only
32 to 45 hours in defending the case may be of interest to his
enpl oyer but is hardly the neasure of
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the effort reasonably warranted in behalf of a conpl ai nant. ( FOOTNOTE
16) The trial judge is not in a position to take such a bald assertion
seriously. (FOOTNOTE 17) As a basis for conparison not only is it
irrelevant, it is also wholly undocunented.

After all, if applicants did not win they got nothing, whereas
opposi ng counsel would be on the corporate payroll regardless of the
out come. (FOOTNOTE 18) 1In a case he did not believe he could win and
wi th generous authority to settle at any time, opposing counsel chose
to sit back and | et conplainant's counsel "sweat it out."

The fact that opposing counsel chose to spend so little tine
in preparation for both the pretrial and the trial is nore a
commentary on his own evaluation of the lack of nerit of his
defense than a basis for criticizing the efforts by conplainant's
counsel. It is true, of course, that the Solicitor's finding of
no vi ol ati on gave opposi ng counsel some grounds for conpl acency
and conpl ai nant's counsel considerabl e cause for concern. Wth
this concern in mnd, applicants were hardly in a position to
take the matter of trial preparation lightly. Counsel working on
a contingent fee basis, unlike counsel who work on a guaranteed
sal ary basis, have to nake noney the old fashioned way. They
have to earn it. | reject, therefore, the "invidi ous conparison
of time expended" approach espoused by opposing counsel as a
sound basis for reducing or denying any of the tinme clainmed by
applicants.

ASARCO s claimthat 170 hours is far too nuch for a
"strai ghf orward" case such as this is equally without merit. As
respondent admits there were seven disputed issues of fact,
several of which turned on the credibility of opposing, extrenely
hostile witnesses. This case had to be prepared in the manner of
all classic swearing nmatches--1eave no stone unturned to devel op
i nformati on useful in inpeaching the opposition's w tnesses, and
t horoughly prepare your own w tnesses for a rigorous cross
exam nation. In view of the nunmber of w tnesses involved (12 to
15) and
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the incentive for themto be selective in their testinony, |
cannot conscientiously find that the 98.25 hours of tine expended
in preparation for the trial of this matter was by any reasonabl e
standard excessive.

The proposed stipul ati ons and proposed findi ngs of fact
chal | enged were contenpl ated by the pretrial orders. Their
function was to clarify and narrow the issues in order to save
trial time. It is undisputed that respondent’'s counsel depended
heavily on applicant's work product in preparing his own proposed
findings. It hardly lies in opposing counsel's nouth, therefore,
to argue that the time expended, 27.25 hours, was unnecessary.

My revi ew of these proposals shows applicants did a thorough
conpetent and responsible job, particularly with respect to the
damage cal cul ations. | amunable to conclude that the tine
expended was unreasonabl e. Certainly respondent has furnished no
probative basis for ny doing so.

If anything, |I find the work performed by the paralegals in
cal cul ating the damages was extrenely efficient considering the
difficulties they encountered. Reconstructing conplainant's
overtinme in the face of respondent’'s reluctance to cooperate was
no nmean feat. | cannot fault the 16.25 hours expended for this
wor K.

Respondent has not questioned the 10 hours spent in
settl enent discussion. Nor has any question been raised about
the 4.75 hours expended in preparing subpoenas for w tnesses.
The extra work involved in persuadi ng the Departnent of Labor to
all ow the MSHA Special Investigator to appear was certainly tine
wel | spent even though his appearance | ater becane unnecessary.
H s prospective appearance was obviously a factor that
contributed to the settlenent.

The claimthat time spent in trial preparation on and after
Cct ober 7, 1982, was unnecessary is w thout substance.(FOOTNOTE 19)
Counsel admits that shortly after the pretrial conference of
Sept enmber 21, 1982, ASARCO authorized himto settle the matter
for $5,000. Despite this, he delayed naking the offer unti
applicants called himon Cctober 7 and proposed
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settling the matter for $7,000. (FOOTNOTE 20) M. Hart rejected this
but countered with an offer to settle both claims for $4,000. Wen
the counteroffer was rejected, applicants again proposed

separating the damage claimfromthe fees claimand to settle the
fornmer for $5,750. This was on Novenber 22, 1982. M. Hart

consi dered the proposal "insulting" and never responded.

In the nmeantine, applicants were expendi ng considerable tine
in preparation for the trial which had been set for Decenber 7,
1982. On the eve of trial, Decenber 3, 1982, M. Hart suddenly
reversed his position and thereafter the parties agreed to settle
conplainant's claimfor $4,000 and to submit applicants' fees for
determ nation by the trial judge.

VWile attorney fee applications are closely related to the
nmerits proceeding, they are at the same tinme nore akin to
separate causes of action. It is the mxed nature of such
proceedi ngs that gives rise to nuch m sunderstandi ng and
procedural floundering. ASARCO s claimthat applicants' refusa
to take their fees and expenses out of a common fund was a pl oy
to prolong unnecessary trial preparations shows a | ack of
sensitivity to the relevant ethical and tactical considerations.
The Code of Professional Responsibility prohibits an attorney
fromrepresenting a client where the | awer's personal financi al
interest may be in conflict with that of his client. DR
5-101(A). Thus, where a lunp sumsettlenent is offered to cover
bot h damages and fees the awer and his client are invited to
conpete over how the fund shall be shared. This creates a
conflict of interest which is best avoided and resol ved by
settling the two clainms separately. Prandini v. National Tea
Co., 557 F.2d 1015, 1021 (3d Gr. 1977); Mendoza v. United
States, 623 F.2d 1338, 1352-1353 (9th Gr. 1980); Ooin v. Dis. 9
of Intern. Ass'n. etc., 651 F.2d 574, 582 (8th Cr. 1981).

It was not, therefore, inproper for applicants to insist
that the fees question be decided separately fromthe settl enment
on the nerits. Further, it would be contrary to the |egislative
purpose to force mners to absorb attorney fees and expenses or
to allow operators to force their attorneys to conpete with their
clients for reinbursement for such fees and expenses.
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Counsel for ASARCO was aware fromthe beginning that applicants
were reluctant to take a di scounted common fund settlenent and
were insisting on separating the two issues. At any tine on or
after COctober 7, 1982, M. Hart could have saved the expenditure
of time for trial preparation by agreeing to bifurcate the
matter. Applicants were duty bound to continue their preparation
until the matter was settled. The pressure of such preparation
and the imm nence of the trial date undoubtedly encouraged
reversal of ASARCO s position with respect to separation of the
i ssues. To deny or reduce the hours spent in trial preparation
woul d unfairly penalize applicants and encourage a practice
inimcal to the purpose of the statute and high professiona
st andar ds.

For reasons previously stated, ASARCO s objection to the
time spent in preparing applicants' supporting nmenorandumis
deni ed. (FOOTNOTE 21) Once M. Hart made the decision to require
applicants to prepare and file a fully supported | odestar
application rather than to stipulate with respect to matters that
have subsequently been conceded, applicants in the exercise of
responsi bl e professional judgment had no choice but to foll ow the
applicabl e precedents and to furnish the trial judge and the
Commission with a fully articulated rationale for awardi ng the
same fees that would be charged a fee-paying client under the
mar ket val ue appr oach. (FOOTNOTE 22)

The hourly rates of $90 for M. Sunderland, $65.00 for M.
Kl i baner, and $25.00 for the paral egals are not contested
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and are certainly reasonabl e. (FOOTNOTE 23) No request is nade
for an increase in the |lodestar due to the contingent nature of
t he arrangenent because the billing rate already includes an

al  owance for that contingency.

| find the quality of representation was at the | evel of
skill normally expected for attorneys practicing at these rates
and that no upward or downward adjustnment in the |odestar is
called for on the basis of the results achi eved. (FOOTNOTE 24)
To account for the delay in paynment, however, the award shoul d
include interest at the market rate fromthe date of filing of
the application. Donnell, supra at 254; EDF v. EPA, supra, at
51-52; Copel and, supra, at 893; Concerned Veterans, supra, at
1329. Interest, of course, reflects the time-value of noney.
That when coupled with what | find is a fully conpensabl e hourly
rate for all hours reasonably expended constitutes the ful
mar ket val ue of the services rendered.

Expenses, which were undi sputed, amounted to $307. 39.



~1511
O der

The prem ses considered, it is ORDERED that on or before
Thur sday, Septenber 15, 1983, ASARCO I ncorporated pay attorney
fees and expenses in the amount of $11,011.14 with interest at
the rate of 12% per annumfromthe date of the fee application
February 15, 1983, to the date of payment to the |aw firm of
Terris & Sunderland, 1526 18th St., N. W, Washington, D.C., and
that subject to paynent the captioned matter be D SM SSED

Joseph B. Kennedy
Admi ni strative Law Judge

FOOTNOTES START HERE-

1 VWil e the accepted practice is to use the word "attorney"
as a noun in either the singular or plural possessive, | find it
sinmpler to use it as an adjective.

2 In pro se cases, particularly, the trial judge believes

t he deci si onmaker has a "duty of inquiry" which inposes an
obligation to scrupul ously and conscientiously explore al

rel evant facts. |Inherent in the concept of a due process hearing
is the trial judge's obligation, especially in cases involving
unrepresented parties, to informhinself of all facts relevant to
his decision. Goss v. Lopez, 419 U S. 465, 580 (1975); Heckler
v. Canpbell, 51 L.W 4561, 4564, n. (1983), (concurring opinion
of Justice Brennan).

3 These figures do not include 35 hours of tinme elimnated
fromthe fee request by applicants in the exercise of "billing
j udgrent . "

4  ASARCO s response to the show cause order suggests the

total for categories I, Il, and Il of 98.25 hours was excessive
because this work "to a |large extent, nmerged into the genera
subj ect of becom ng acquainted with the record.” This was not

ti me spent becom ng acquainted with an existing record, it was
time spent in preparing for trial. It was the thoroughness of
this preparation that convinced ASARCO to rethink its

i ntransigent position with respect to settl enent.

5 Not hi ng i n ASARCO s di scursive submttals specifically
chal | enges the tine spent on categories IV, V, and VI.

6 The only specific challenge is to the tine spent in

preparing applicants' supporting nmenorandum | consider the tinme
wel | spent since it contributed greatly to my understandi ng of

t he context against which this dispute nmust be resolved. The

di scussion of the principles that underlie the | odestar approach
was directly relevant to ASARCO s claimthat the fees sought are
di sproportionate to the anobunt recovered. | can find nothing in
the record to support the assertion that ASARCO was prepared to
stipulate that the hourly rate was reasonable. On the contrary,
ASARCO suggests that at one time it felt the hourly rate should



not exceed $60.00. It was not until after the application was
prepared and filed that ASARCO conceded the hourly rates were
reasonabl e.

7 In den Minsey, 3 FMSHRC 2056 (1981), rev'd in part and
remanded 3 en Munsey v. FMSBHRC, No. 82-1079, D.C. Cr. 1983

Judge Stewart used the market value or Copeland 11l approach in
awardi ng fees and expenses of $26,462.50 on a recovery of
$2,858.26. See al so Joseph D. Christian, 1 FMSHRC 126 (1979)
($26, 231.32 awarded in attorney fees and expenses on a recovery
of $12,072.52); Council of the Southern Muntains, Inc., 3 FMSHRC
526 (1981), appeal pending, ($14,108.32 awarded in fees and
expenses on a recovery of $626.69).

8 The attorney fees remedy is actually an independent cause
of action designed by Congress to facilitate litigation by

ot herwi se unrepresented litigants in furtherance of nore

ef fective enforcenent--enforcenent essentially freed of the
bureaucratic, political and fiscal constraints that otherw se

i npai rs agency enforcenent. The existence of this remedy
encourages mners to performtheir deputized police function

gi ves operators a strong incentive to conply and tends to deter
unnecessary protraction of public interest litigation

9 In Council of Southern Muntains, Inc., supra, Judge
Steffey conpl ai ned of having to spend "weeks" evaluating a fee
application, apparently assum ng the entire burden of doing so
was on him On the other hand, in G en Minsey, supra, Judge
Stewart found that allocation to the parties of the Copeland I
burden greatly facilitated his disposition of the matter

10 This requirement may have to be flexibly applied in

Conmi ssi on proceedi ngs that involve attorneys or parties that do
not have the resources to maintain such records. Conpare Kling

v. Dept. of Justice, 2 M5PB 620 (1980) with O Donnell v. MSPB, 2
MSPB 604 (1980).

11 Here applicants state 35 hours of tinme was excluded in

the exercise of "billing judgnent”™ which | assume neans tine
consi dered | argely unproductive. Because the nature of the work
and the individuals involved were not specified, | have

di sregarded this factor in evaluating the fee application

12 Discovery is, of course, available to assist a party in
preparing his opposition. Discovery requests should be precisely
franmed and pronptly advanced before final opposition papers are
filed. Unfocused requests serve no useful purpose and will be
denied. |If discovery is pursued for purposes of delay or other

i mproper purposes the final award may take that into account.
Conpare, Concerned Veterans, supra, at 1329.

13 No pleading by pl eadi ng eval uati on was nmade of the

underlying case file. In Copeland, supra, at 903, the court held
it is neither practical nor desirable to expect the trial court
to exam ne each paper in the case file to decide whether it
shoul d have been prepared or could have been prepared in |ess
time.



14 In view of the anounts involved in both the claimon the
nmerits and the fee application, nmy initial reaction was that the
litigants should settle the ampbunt of the fee. | was sonewhat
shocked, therefore, to find they were so far apart. MW

"di spl easure” over this difference--and not the anount of
either--caused ne to urge the parties to stipulate away sone of
their differences and to attenpt further settlenment discussions.

15 1In view of the nunber of cases in which the Solicitor
declines prosecution that are later found to be neritorious in
public interest proceedings, it is obvious the agency's
enforcenent policy |eaves much to be desired. During the last 18
mont hs, mners refused protection by the Labor Departnent were
filing cases at alnost three tinmes the rate of filing by the
agency. Mst of these mners are unrepresented but nust appear
agai nst experienced attorneys representing the operators. This
puts a trenendous strain on the trial judge charged, as he often
is, with both developing and at the same tinme trying the facts.
See note 2, supra.

16 Casual, after-the-fact estinmates of tinme expended by
opposi ng counsel are no nore acceptable than those by fee
applicants.

17 Sworn, undocunented assertions are not a | awerlike way
to establish tinme expended in a matter

18 The total absence of a risk factor nmakes time expended by
opposi ng counsel an unacceptabl e cal culus of the tine expended by
conpl ai nant' s counsel

19 M. Hart was warned that unless the matter was settled a
heavy expenditure of tine would be necessary to prepare for
trial

20 At that tinme it appears the attorney fees nay have
anounted to only $3, 000.

21 Note 6, supra. Tine reasonably devoted to obtaining
attorney fees is, of course, itself subject to an award of fees.
Envi ronnental Defense Fund v. EPA, 672 F.2d 42, 62 (D.C. Cir.
1982).

22 ASARCO, of course, cannot expect the trial judge to

protect it against actions by its own counsel that increased its
exposure to liability for conplainant's fees and expenses.
Qperators should not be given an incentive to protract litigation
in which mners seek to vindicate rights guaranteed by the
statute. The prospect of liability for fees and expenses shoul d
deter not only violations of the statute but obviate any
incentive to litigate inprudently. Copel and, supra, at 899.

23 There is no claimor showing that the associate's efforts
wer e unorgani zed, wasteful, or duplicative or that the

associ ate's | abors were inadequately supervised by the partner
The ratio of the associate's tinme to the partner's tine (3:1) is



wi thin an acceptabl e zone or reasonabl eness.

24 The suggestion that the fee clainmed is disproportionate

to the nmonetary relief obtained reflects a basic m sunderstandi ng
of the fee remedy. The purpose of the fee provisionis to give
mners victimzed by discrimnation the resources to vindicate
their rights through litigation. Attorneys who undertake such
representation face not only the risk of losing but also the fact
that in nost instances the nonetary recovery is relatively

nodest. It is conparatively easy to obtain conpetent counse
when the litigation is likely to produce a substantial nonetary
award. It is nuch nore difficult to attract counsel when a

substantial part of the relief sought is intangible and
nonmonetary. Here the nonnonetary effect of the litigation is a
deterrent to future acts of retaliation against mners who refuse
to work under unsafe conditions. |If that results in preventing
one fatality or one disabling injury the soci o-econom c purpose
of the statute and the litigation will be achieved and will nore

than justify the fee clainmed. "Fee awards that produce
substanti al nonnmonetary benefits must not be reduced sinply
because the litigation produced little cash.” Copel and, supra,

at 907.



