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O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, ClVIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. PENN 82-321
PETI TI ONER A.C. No. 36-03425-03503
V. Mapl e Creek No. 2 M ne
U S STEEL MNING CO, INC,
RESPONDENT
DEC!I SI ON
Appear ances: Covette Rooney, Esq., Ofice of the Solicitor

U S. Departnent of Labor, Phil adel phia,
Pennsyl vani a, for Petitioner Louise Q Synons,
Esq., Pittsburgh, Pennsylvania, for Respondent

Bef or e: Judge Broderick
STATEMENT OF THE CASE

In the above proceeding, the Secretary seeks civil penalties
for seven alleged violations of nandatory safety standards. The
vi ol ati ons were charged in citations issued by the Secretary,
each of which alleged that the violations charged were
significant and substantial as that termis used in the Mne Act.
Respondent adnits that the violations occurred, but denies that
they were significant and substantial, and contests the penalties
proposed. Pursuant to notice, the case was heard in Uni ont own,
Pennsyl vania, on April 28 and 29, 1983. Francis Whr, C eutas
McConvil | e, Wayne Schnei der, and Joseph Bani ak testified on
behal f of Petitioner; David Cof frman, Paul Shipley, and Gary
Stevenson testified on behal f of Respondent. Each of the parties
has filed a posthearing brief. Based on the entire record and
considering the contentions of the parties, | nake the follow ng
deci si on.

| SSUES
1. Are the violations cited of such nature as could

significantly and substantially contribute to the cause and
effect of a mne safety or health hazard?
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2. \Wat is the appropriate penalty for each violation?

FI NDI NGS AND CONCLUSI ONS COVMON TO ALL VI OLATI ONS

1. At all times pertinent to this proceedi ng, Respondent
was the owner and operator of an underground coal mne in
Washi ngt on County, Pennsylvania, known as the Maple Creek No. 2
M ne.

2. Respondent is subject to the provisions of the Federa
M ne Safety and Health Act of 1977 in its operation of the Mple
Creek No. 2 Mne, and the undersigned Adm nistrative Law Judge
has jurisdiction over the parties and subject matter of this
pr oceedi ng.

3. The subject mine has an annual production of 872, 848
tons of coal. Respondent has an annual production of 15, 046, 082
tons. Respondent is a | arge operator

4. The assessnent of civil penalties in this proceeding
will not affect Respondent's ability to continue in business.

5. Between June 21, 1980 and June 20, 1982, there were 538
paid violations at the subject mine. O these, 42 were
violations of 30 C.F. R [75.1403; 13 were violations of 30
C.F.R 075.605; and 56 were of 30 C F.R [75.200. | conclude
that this history is not such that penalties otherw se
appropriate should be increased because of it.

6. In the case of each citation involved herein, the
vi ol ati on was abated pronptly and in good faith.

7. \Wether a cited violation is properly checked as a
significant and substantial violation is per se irrelevant to a
determ nati on of the appropriate penalty to be assessed. The
penalties hereinafter assessed are based on the criteria in
section 110(i) of the Act.

CI TATI ON NOS. 1250086, 1250091, 1250093, 0829641, AND 0829647
| SSUED MAY 25, 1982, JUNE 1, 1982, JUNE 2, 1982, JUNE 4, 1982 AND
JUNE 9, 1982

Each of the above citations was issued for violation of the
same notice to provide safeguard. The safeguard notice was
i ssued July 26, 1973, and required that "all track | oconotives
operated in this mne shall be equipped with a suitable lifting
jack and bar." The purpose of a lifting jack and bar is to
assist in putting a derailed | oconotive back on the track. The
requirenent that a lifting jack and bar be available is designed
to prevent or nmitigate two hazards: (1) in the absence of such
equi prent, mners mght use other and | ess safe neans to slew the
derail ed | oconotive back on track; (2) it may be nore difficult
to free a mner who is pinned or trapped by a haul age acci dent or
derail ment wi thout such equi prent. The |oconotives invol ved
herein all had "rerailers" but
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in some circunstances these devices are not effective to rerai

| oconotives. Derailnents are cormmon at the subject nine
Injuries have occurred at the mne in attenpting to rerai

| oconotives without a lifting jack and bar. Injuries have
occurred at the subject mine due to derailnments where a lifting
jack and bar mght have mtigated their severity. | conclude
that all of the violations here were of such nature as could
significantly and substantially contribute to the cause and
effect of a mne safety or health hazard. The violations were
serious. There is no evidence that m ne managenent was aware of
the viol ations, but proper inspection would have reveal ed t hem
They resulted from Respondent's negligence. | conclude that an
appropriate penalty for each violation is $100. There is no
support in the record for Petitioner's proposal to assess a

hi gher penalty for the violation charged in Gtation No. 1250086.

CI TATION NO 1250100 | SSUED JUNE 4, 1982

This citation was issued because a clanmp was m ssing from
the trailing cable of a shuttle car. The clanp is designed to
protect the cable, to keep it frompulling off the reel. Should
that occur, the possibility of a spark occurring when the cable
| eads come apart, or the possibility of the trailing cable
energi zing the shuttle car are very renote. | conclude that the
vi ol ati on was not significant and substantial. | conclude
further that it was not serious and Petitioner has not shown that
it was caused by Respondent's negligence. | conclude that an
appropriate penalty for this violation is $30.

CI TATI ON NO 0829648 | SSUED JUNE 10, 1982

This citation charges a violation of the approved
roof -control plan and therefore of 30 CF. R [75.200, in that
t he di agonal distance in the intersection of a roomwas 34 feet.
The approved plan provides that whenever the sum of the diagonals
exceeds 62 feet or either diagonal exceeds 32 feet, additiona
supports shall be provided. There was a slip or fault in the
roof. The roof bolting was on pattern. The roof in the area in
qguestion had a drummy sound. The excessive wi dth causes a
situation of unsupported roof and, because of the abnornmal roof
conditions, created a likelihood of a roof fall. The failure to
conmply with the roof control plan under these circunstances coul d
result in a roof fall which could seriously injure or kil
mners. | conclude that the violation was significant and
substantial. It was serious and was known or shoul d have been
known to Respondent. Therefore, it resulted from Respondent's
negligence. | conclude that an appropriate penalty for this
violation is $250.
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CORDER

Based upon the above findings of fact and concl usi ons of
| aw, Respondent is ORDERED to PAY within 30 days of the date of
this decision the follow ng penalties for the violations found
herein to have occurred:

Cl TATI ON PENALTY
1250086 $ 100
1250091 100
1250093 100
0829641 100
0829647 100
1250100 30
0829648 250
Tot al $ 780

Janes A. Broderick
Admi ni strative Law Judge



